






Conservation of Natural Re.rources

is that the former-the "stock resources"-are used up too
rapidly, while the latter-the "flow resources"-are not used
so as to give as high a permanent return as they would'be capable
of, These contentions are based partly on the belief that the
private exploiter does not take a long enough view or does not
have as much foreknowledge of future developments as the govern­
ment and partly, as we shall see, on a simple fallacy which invali­
dates a great part of the usual conservationist argument.

There arises also in this connection the problem of the neighbor­
hood effects, which may in certain instances lead to wasteful
methods of exploitation unless the units of property are of such
size that at least all the more important effects of anyone owner's
actions are reflected in the value of his own property. This problem
arises in particular in connection with the various types of
"fugitive resources," such as game, fish, water, oil, or natural
gas (and perhaps rain, too, in the near future) which we can
appropriate only by using them up and which no individual
exploiter will have an interest in conserving, since what he does
not take Will be taken by others, They give rise to situations
in which either private property cannot exist (as with deep-sea
fisheries and most other forms of wild-life resources), and we
have, in consequence, to find some substitute arrangement, or
where private property will lead to rational use only if the scope
of unified control is made coextensive with the range within
which the same resource can be tapped, as with a pool of oil.
It is undeniable that where for such technological reasons we
cannot have exclusive control of particular resources by individual
owners, we must resort to alternative forms of regulation,

In a sense, of course, most consumption of irreplaceable re­
sources rests on an act of faith. We are generally confident
that, by the time the resource is exhausted, something new will
have been discovered which will either satisfy the same need
or at least compensate us for what we no longer have, so that
we are, on the whole, as well off as before. We are constantly
using up resources on the basis of the mere probability that
our knowledge of available resources will increase indefinitely­
and this knowledge does increase in part because we are using
up what is available at such a fast rate. Indeed, if we are to
make full use of the available resources, we must act on the
assumption that it will continue to increase, even if some of our
particular expectations are bound to be disappointed. Industrial
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development would have been greatly retarded if sixty or eighty
years ago the warning of the conservationists about the threaten­
ing exhaustion of the supply of coal had been heeded; and the
internal combustion engine would never have revolutionized trans­
port if its use had been limited to the then known supplies of
oil (during the first few decades of the era of the automobile
and the airplane the known resources of oil at the current rate
of use would have been exhausted in ten years). Though it is,
important that on all these matters the opinion of the experts
about the physical facts should be heard, the result in most
instances would have been very detrimental if they had had the
power to enforce their views on policy.

7. The chief arguments that have persuaded people of the
necessity of central direction of the conservation of natural
resources are that the community has a greater interest in and a
greater foreknowledge of the future than the individuals and that
the preservation of particular resources raises problems different
from those of the provision for the future in general.

The implications of the contention that the community has
a greater interest in providing for the future than do individuals
go far beyond the problems of the conservation of ~atural re­
sources. The contention is not merely that certain future needs,
such as security or defense, can be provided for only by the'
community as a whole. It is also that the community should
generally devote a larger proportion of its resources to provision
for the future than will result from the separate decisions of the
individuals. Or, as it is often put, future needs should be valued
more highly (or discounted at a lower rate of interest) by the
community than is done by individuals. If valid, this contention
would indeed justify central planning of most economic activity.
There is, however, nothing to support this but the arbitrary
judgment of those who maintain it.

There is no more justification in a free society for relieving
the individuals of the responsibility for the future than there is
for claiming that past generations ought to have made mor~

provision for us than they did. The contention is made no more
conclusive by the often used fallacious argument that, because
government can borrow at cheaper rates, it is in a better position
to take care of future needs. It is fallacious because the advantage
which governments have in this respect rests solely on the fact
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that the risk of failure in its investments is not borne by them
but by the taxpayer; in fact, the risk is no less, so far as judgment
of the worthwhileness of the particular investment is concerned.
But, since governments that can recoup themselves by taxation
if the investment does not bring the expected return usually
count only the interest they actually pay as costs of the capital
they are using, the argument operates in fact against, rather
than in favor of, government investment.

The claim that the government possesses superior knowledge
raises a more complex problem. It cannot be denied that there
are some facts concerning probable future developments which
the government is more likely to know than most of the individual
owners of natural resources. Many of the more recent achievements
of science illustrate this. There will always exist, however, an
even greater store of knowledge of special circumstances that
ought to be taken into account in decisions about specific resources
which only the individual owners will possess and which can never
be concentrated within a single authority. Thus, if it is true
that the government is likely to know some facts known to few
others, it is equally true that the government will be necessarily
ignorant of an even greater number of relevant facts known to
some others. We can bring together all the knowledge that is
relevant to particular problems only by dispersing downward
the generic knowledge available to the government, not by cen...
tralizing all the special knowledge possessed by individuals. There
is probably no instance where authority can possess superior
knowledge of all the facts that ought to influence a specific deci­
sion; and, while it is possible to communicate to the owners of
.particular' resources the more general considerations that they
ought to take into account, it is not possible for authority to learn
all the different facts known to the individuals.

This appears perhaps most clearly where the problem concerns
the rate at which stock resources, such as mineral deposits, ought
to be used up. An intelligent decision presupposes a rational
estimate of the futur~ course of prices of the materials in question,
an.d this in turn depends on forecasts of future technological and
economic developments which the small individual owner is usu­
ally not in a position to make intelligently. This does not mean,
however, that the market will not induce individual owners to
act as if they took these considerations explicitly into account, or
that such decisions should not be left to them who alone know
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many of the circumstances which determine the present usefulness
of a particular deposit. Though they may know little about prob­
able future developments, they will be influenced in their decisions
by the knowledge of others who make it their concern to estimate
such probabilities and who will be prepared to offer for the
resources prices determined by these estimates. If the owner
can get a higher return by selling to those who want to conserve
than by exploiting the particular resource himself, he will do
so. There will normally exist a potential sale price of the resource
which will reflect opinion about all the factors likely to affect its
future value, and a decision based on the comparison of its
value as a salable asset with what it would bring if exploited·
now will probably take into account more of all the relevant
knowledge than could any decision of a central authority.

It has often been demonstrated that, in the case of rare natural
resources, exploitation by a monopoly is likely to extend their
use over a longer period and that this is perhaps the only instance
where such monopolies are likely to be formed and to persist
in a free economy.12 I cannot go all the way with those who use
this as an argument in favor of such monopolies, because I am
not persuaded that the greater degree of conservation which a
monopoly would practice is desirable from a social point of view.
But for those who want more conservation because they believe,
that the market habitually underestimates future needs, the
monopolies that are likely to develop spontaneously in such
instances provide the answer.

8. Much of the argument for conservation, however, rests
simply on an unreasoned prejudice. Its proponents take for
granted that there is something particularly desirable about
the flow of services. that a given resource can provide at any
one time and that this rate of output should be permanently
maintained. Though they recognize that this is impossible with
regard to stock resources, they consider it a calamity if the
rate of return of flow resources is diminished below the level at
which it is physically possible to maintain it. This position is often
taken with regard to both the fertility of the soil in general and the
stock of game, fish, etc.

To bring out the crucial point most strongly, we shall consider
here the most conspicuous instance of this prejudice, where most
people· are inclined to accept uncritically the fallacy ~f much
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. of the conservationist argument. It is the bdief that the natural
fertility of the soil should in all circumstances be preserved and
that what is branded as "soil mining" should in all circumstances
be avoided. It can be easily shown that as a general proposition,
this is unsound and that the level at which fertility ought to be
maintained has little to do with the initial condition of a given
piece of land. In fact, "soil mining" may in certain circumstances
be as much in the long-range interest of a community as the using­
up of any stock resource.

A tract of land is often built up by cumulative deposits of
organic substance to a level of fertility which, once the land is
brought under cultivation, can be maintained only at costs in
excess of the returns. As in certain circumstances it will be
desirable to build up the fertility of a piece of land by artificially
enriching it to a level at which what is annually put in will
be repaid by the increase of the product, so in. certain other
circumstances it will be desirable to allow the fertility to decline
to the level at which investments will still pay. In some instances
this may even mean that it is uneconomical to aim at permanent
cultivation and that, after the accumulated natural fertility has
been exhausted, the land ought to be abandoned, because in the
given geographic or climatic conditions it cannot with advantage
be permanently cultivated.

To use up a free gift of nature once and for all is in such instances
no more wasteful or reprehensible than a similar exploitation of
a stock resource. There may, of course, be other effects, known
or probable, which a lasting change in the character of a tract
of land may have and which ought to be taken into account:
for example, as a result of temporary cultivation it may lose
properties or potentialities that it possessed before and which
could have been utilized for some other purpose. But this is a
separate problem, one which does not concern us. We are con­
cerned solely with examining the belief that, wherever possible,
the flow of services from any natural resource should be kept at
the highest levd attainable. This may be accidentally valid
in a particular instance, 'but never because of considerations which
concern the attributes of a given piece of land or some ot~er
resource.

Such resources share with most of the capital of society the
property of being exhaustible, and if we want to maintain or
increase our income, we must be able to replace each resource
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that is being used up with a new one that will make at least
an equal contribution to future income. This does not mean,
however, that it should be preserved in kind or replaced by another
of the same kind, or even that the total stock of natural resources
should be kept intact. From a social as well as from an individual
point of view, any natural resource represents just one item of
our total endowment of exhaustible resources, and our problem
is not to preserve this stock in any particular form, but always '
to maintain it in a form that will make the most desirable contribu­
tion to total income. The existence of a particular natural resource
merely means that, while it lasts, its· temporary contribution
to our income will help us to create new ones which will similarly·
assist us in the future. This normally will not mean that we should
replace anyone resource with one of the same kind. One of the
considerations which we shall have to keep in mind is that if one
kind of resource becomes scarcer, the products depending on it
will also be more scarce in the fu ture. The foreseeable rise in the
prices of products consequent· upon the growing scarcity of a
natural resource will indeed be one of the factors determining the
amount of investment that will go to preserving this kind of
resource. 13

Perhaps the best way of concisely stating the chief point
is to say that all resource conservation constitutes investment'
and should be judged by precisely the same criteria as all other
investment.14 There is nothing in the preservation of natural
resources as such which makes it a more desirable object of invest­
ment than man-made equipment or human capacities; and, so
long as society anticipates the exhaustion of particular resources
and channels its investment in such a manner that its aggregate
income is made as great as the funds available for investment
can make it, there is no further economic case for preserving any
one kind of resource. To extend investment in the conservation
of a particular natural resource to a point where the return is
lower than the capital it uses would bring elsewhere would
reduce future income below what it would otherwise be. As
has been well said, "the conservationist who urges us 'to make
greater provision for the future' is in fact urging a lesser provision
for posterity."15

9. While most of the arguments advanced in favor of govern;.
mental control of private activity in the interest of cons~vation
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of natural resources are thus invalid and while there is little in
them beyond an argument for providing more information and
knowledge, the situation is different where the aim is the provision
of amenities of or opportunities for recreation, or the preservation
of natural beauty or of historical sites or places of scientific
interest, etc. The kinds of services that such amenities render to
the public at large, which often enable the individual beneficiary
to derive advantages for which he cannot be charged a price,
and the size of the tracts of land usually required make this
an appropriate field for collective effort.

The case for natural parks, nature reservations, etc., is exactly
of the same sort as that for similar amenities which municipalities
provide on a smaller scale. There is much to be said for their being
provided as far as possible by voluntary organizations, such as
the National Trust in Great Britain, rather than through the
compulsory powers of government. But there can be no objection
to the government's providing such amenities where it happens
to be the owner of the land in question or, indeed, where it has
to acquire it out of funds raised by taxation or perhaps even
by compulsory putchase, so long as the community approves
this, in full awareness of the cost, and realizes that this is one
aim competing with others and not a unique objective overriding
all other needs. If the taxpayer knows the full extent of the
bill he will have to foot and has the last word in the decision,
there is nothing further to be said about these problems in
general terms.
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CHAPTER TWENTY-FOUR

Education and Research

A general State education is a mere contrivance
for moulding people to be exactly like one another:
and the mould in which it casts them is that which
pleases the predominant power in the government,
whether this be a monarch, a priesthood, an aristoc­
racy, or the majority oj the existing generation; in
proportion as it is efficient and successful, it estab­
lishes a despotism over the mind, leading by natural
tendency to one over the body.

J. S. MILL

1. Knowledge is perhaps the chief good that can be had at'
a price, but those who do not already possess it often cannot
recognize its usefulness. More important still, access to the sources
of knowledge necessary for the working of modern society pre­
supposes the command of certain techniques-above aU, that of
reading-which people must acquire before they can judge well
for themselves what will be useful to them. Though our case
for freedom rests to a great extent on the contention that competi­
tion is one of the most powerful instruments for the dissemination
of knowledge and that it will usually demonstrate the value
of knowledge to those who do not possess it, there is no doubt
that the utilization of knowledge can be greatly increased by de­
liberate efforts. Ignorance is one of the chief reasons why men's
endeavors are often not channeled so that they are most useful
to their fellows; and there are various reasons why it may be in
the interest of the whole community that knowledge be brought
to people who have little incentive to seek it or to make some
sacrifice to acquire it. These reasons are particularly compelling
in the case of children, but some of the arguments -apply no
less to adults.
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With regard to children the important fact is, of course, that
they are not responsible individuals to whom the argument
for treedom fully applies. Though it is generally in the best
interest of children that their bodily and mental welfare be left
in the care of their parents or guardians, this does not mean
that parents should have unrestricted liberty to treat their children
as they like. The other members of the community have a genuine
stake in the welfare of the children. The case for requiring parents
or guardians to provide for those under their care a certain
minimum of education is clearly very strong. l

In contemporary society, the case for compulsory education
up to a certain minimum standard is twofold. There is the general
argument that all of us will be exposed to less risks and will receive
more benefits from our fellows if they share with us certain basic
knowledge and beliefs. And in a country with democratic institu­
tions there is the further important consideration that democracy
is not likely to work, except on the smallest local scale, with a
partly illiterate people.2

It is important to recognize that general education is not
solely) and perhaps not even mainly, a matter of communicating
knowledge. There is a need for certain common standards of
values) and, though too great emphasis on this need may lead
to very illiberal consequences, peaceful common existence would
be clearly impossible without any such standards. If in long-settled
communities with a predominantly indigenous population) this
is not likely to be a serious problem, there are instances) such
as the United States during the period of large immigration,
where it may well be one. That the United States would not have
become such an effective "melting pot" and would probably
have faced extremely difficult problems if it had not been for
a deliberate policy of "Americanization" through the public
school system seems fairly certain.

The fact that all education must be and ought to be guided
by definite values is, however) also the source of real dangers
in any system of public ,education. One has to admit that in this
respect most nineteenth-century liberals were guided by a naive
overconfidence in what mere communication of knowledge could
achieve. In their rationalistic liberalism they often presented
the case for general education as though the dispersion ofknowledge
wbuld solve all major problems and as though it were necessary
only to convey to the masses that little extra knowledge which
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the educated already possessed in order that this "conquest
of ignorance" should initiate a new era. There is not much reason
to believe that, if at anyone time the best knowledge which some
possess were made available to all, the reliult would be a much
better society. Knowledge and ignorance are very relative con­
cepts, and there is little evidence that the difference in knowledge
which at anyone time exists between the more and the less edu­
cated of a society can have such a decisive influence on its charac-

. ter.

2. If we accept the general argument for compulsory education,
there remain these chief problems: How is this education to be
provided? How much of it is to be provided for all? How are
those who are to be given more to be selected and at whose ex­
pense? It is probably a necessary consequence of the adoption
of compulsory education that for those families to whom the cost
would be a severe burden it should be defrayed out of public
funds. There is still the question, however, how much education
should be provided at public expense and in what manner it should
be provided. It is true that, historically, compulsory education
was usually preceded by the governments' increasing opportunities
by providing state schools. The earliest experiments with making,
education compulsory, those in Prussia at the beginning of the
eighteenth century, were in fact confined to those districts where
the government had provided schools. There can be little doubt
that in this manner the process of making education general
was greatly facilitated. Imposing general education on a people
largely unfamiliar with its institutions and advantages would
indeed be difficult. This does not mean, however, that compulsory
education or even government-financed general education today
requires the educational institutions to be run by the government.

It is a curious fact that one of the first effective systems under
which compulsory education was combined with the provision
of most educational institutions by the governrIlent was created
by one of the great advocates of individual liberty, Wilhelm
von Humboldt, only fifteen years after he had argued that public
education was harmful because it prevented variety in accomplish­
ments and unnecessary because in a free nation there would be
no lack of educational institutions. "Education," he had said,
"seems me to to lie wholly beyond the limits within which political
agency should be properly confined."3 It was the plight of Prussia
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during the Napoleonic wars and the needs of national defense
that made him abandon his earlier position. The desire for "the
development of the individual personalities in their greatest vari­
ety" which had inspired his earlier work became secondary
when desire for a strong organized state led him to devote much
of his later life to the building of a system of state education that
became a model for the rest of the world. It can scarcely be
denied that the general level of education which Prussia thus
attained was one of the chief causes of her rapid economic rise
and later that of all Germany. One may well ask, however, whether
this success was not bought at too high a price. The role played
by Prussia during the succeeding generations may make one doubt
whether the much lauded Prussian schoolmaster was an unmixed
blessing for the world, or even for Prussia.

The very magnitude of the power over men's minds that
a highly centralized and government-dominated system of educa­
Jion places in the hands of the authorities ought to make one
hesitate before accepting it too readily. Up to a point, the argu­
ments that justify compulsory education also require that govern­
ment should prescribe some of the content of this education.
As we have already mentioned, there may be circumstances in
which the case for authority's providing a common cultural
background for all ci tizens becomes very strong. Yet we must
remember that it is the provision of education by government
which creates such problems as that of the segregation of Negroes
in the United States-difficult problems of ethnic or religious
minorities which are bound to arise where government takes con­
trol of the chief instruments of transmitting culture. In multi­
national states the problem of who is to control the school system
tends to become the chief source of friction between nationalities.
To one who has seen this happen in countries like the old Austria-

. Hungary, there is much force in the argument that it may be
, better even that some children should go without formal education

than that they should be killed in fighting over who is to control
that education. 4

Even in ethnically homogeneous states, however, there are
strong arguments against entrusting to government that degree
of control of the contents of education which it will possess
if it directly manages most of the schools that are accessible to
the great masses. Even if education were a science which provided
us with the best of methods of achieving certain goals, we could
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hardly wish the latest methods to be applied universally and to
the complete exclusion of others-still less that the aims should
be uniform. Very few of the problems of education, however, are
scientific questions in the sense that they can be decided by any
objective tests. They are mostly either' outright questions of
value, or at least the kind of questions concerning which the
only ground for trusting the judgment of some people rather
than that of others is that the former have shown more good
sense in other respects. Indeed, the very possibility that, with
a system of government education, all elementary education
may come to be dominated by the theories of a particular group .
who genuinely believe that they have scientific answers to those
problems (as has happened to a large extent in the United States
during the last thirty years) should be sufficient to warn us
of the risks involved in subjecting the whole educational system
to central direction.

3. In fact, the more highly one rates the power that education
can have over men's minds, the more convinced one should
be of the danger of placing this power in the hands of any single
authority. But even if one does not rate its power to. do good
as highly as did some of the rationalistic liberals of the nineteenth
century, however, the mere recognition of this power should'
lead us to conclusions almost the opposite of theirs. And if,
at present, one of the reasons why there should be the greatest
variety of educational opportunities is that we really know so
little about what different educational techniques may achieve,
the argument for variety would be even stronger if we knew
more about the methods of producing certain types of results-as
we soon may.

In the field of education perhaps more than in any other, the
greatest dangers to freedom are likely to come from the develop­
ment of psychological techniques which may soon give us far great­
er power than we ever had to shape men's minds deliberately.
But knowledge of what we can make of human beings if we can
control the essential conditions of their development, though
it will offer a frightful temptation, does not necessarily mean
that we shall by its use improve upon the human being who
has been allowed to develop freely. It is by no means clear that
it would be a gain if we could produce the human types that
it was generally thought we needed. It is not at all unlikely that
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the great problem in this field will soon be that of preventing the
use of powers which we do possess and which may present a
strong temptation to all those who regard a controlled result
as invariably superior to an uncontrolled one. Indeed, we may
soon find that the solution has to lie in government ceasing to be
the chief dispenser of education and becoming the impartial
protector of the individual against all uses of such newly found
powers.

Not only is the case against the management of schools by
government now stronger than ever, but most of the reasons
which in the past could have been advanced in its favor have
disappeared. Whatever may have been true then, there can be
little doubt that today, with the traditions and institutions
of universal education firmly established and with modern trans­
portation solving most of the difficulties of distance, it is no
longer necessary that education be not only financed but also

,provided by government. ~
As has been shown by Professor Milton Friedman,6 it would

now be entirely practicable to defray the costs of general education
out of the public purse without maintaining government schools,
by giving the parents vouchers covering the cost of education
of each child which they could hand over to schools of their choice.
It may still be desirable that government directly provide schools
in a few isolated communities where the number of children is
too small (and the average cost of education therefore too high)
for privately run schools. But with respect to the great majority
of the population, it would undoubtedly be possible to leave
the organization and management of education entirely to private
efforts, with the government providing merely the basic finance
and ensuring a minimum standard for all schools where the vouch­
ers could be spent. Another great advantage of this plan is that
parents would no longer be faced with the alternative of having
to accept whatever education the government provides or ofpaying
the entire cost of a different and slightly more expensive education
themselves; and if they,should choose a school out of the common
run, they would be required to pay only the additional cost.

4. A more difficult problem is how much education is to be
provided at public expense and for whom such education is to
be provided beyond the minimum assured to all. It can hardly
be doubted that the number of those whose contribution to the
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common needs will be increased by education extended beyond
a certain stage sufficiently to justify the cost will always be only
a small proportion of the total population. Also, it is probably
undeniable that we have no certain methods of ascertaining before­
hand who among the young people will derive the greatest benefit
from an advanced education. Moreover, whatever we do, it seems
inevitable that many of those who get an advanced education
will later enjoy material advantages over their fellows only because
someone else felt it worthwhile to invest more in their education,
and not because of any greater natural capaci ty or greater effort
on their part.

We shall not stop to consider how much education is to be
provided for all or how long all children should be required
to attend school. The answer must depend in part on particular
circumstances, such as the general wealth of the community,
the character of its economy, and perhaps even climatic conditions
affecting the age of adolescence. In wealthier communities the
problem usually is no longer one of what schooling will increase
economic efficiency but rather one of how to occupy children,
until they are allowed to earn a living, in a manner that will later
assist them in better using their leisure.

The really important issue is that of the manner in which
those whose education is to be prolonged beyond the general ,.
minimum are to be selected. The costs of a prolonged education,
in terms of material resources and still more of human ones, are
so considerable even for a rich country that the desire to give
a large fraction of the population an advanced education will
always in some degree conflict with the desire to prolong the
education for all. It also seems probable that a society that
wishes to get a maximum economic return from a limited expendi­
ture on education should concentrate on the higher education
of a comparatively small elite/which today would mean increasing
that part of the population getting the most advanced type
of education rather than prolonging education for large numbers.
Yet, with government education, this would not seem practicable
in a democracy, nor would it be desirable that authority should
determine who is to get such an education.

As in all other fields, the case for subsidization of higher educa­
tion (and of research) must rest not on the benefit it confers
on the recipient but on the resulting advantages for the community
at large. There is, therefore, little case for subsidizing any kind

{382 }



Education and Equality

of vocational training, where the greater proficiency acquired
will be reflected in greater earning power, which will constitute a
fairly adequate measure of the desirability of investing in training
of this kind. Much of the increased earnings in occupations requir­
ing such training will be merely a return on the capital invested
in it. The best solution would seem to be that those in whom
such investment would appear to promise the largest return should
be enabled to borrow the capital and later repay it out of their

. increased earnings, though such an arrangement would meet
wi th considerable practical difficul ties. 7

The situation is somewhat different, however, where the costs
of a higher education are not likely to result in a corresponding
increase in the price at which the services of the better-trained
man can be sold to other individuals (as is the case in the pro­
fessions of medicine, the law, engineering, and so on) but where
the aim is the further dispersion and increase in knowledge
throughout the community at large. The benefits that a com-

. 'munity receives from its scientists and scholars cannot be meas­
ured by the price at which these men can sell particular services,
since much of their contribution becomes freely available to all.
There is therefore a strong case for assisting at least some of those
who show promise and inclination for the pursuit of such studies.

It is a different matter, however, to assume that all who
are intellectually capable of acquiring a higher education have
a claim to it. That it is in the general interest to enable all the
specially intelligent to become learned is by no means evident
or that all of them would materially profit by such an advanced
education, or even that such an education should be restricted
to those who have an unquestionable capacity for it and be made
the normal or perhaps the exclusive path to higher positions.
As has been pointed out recently, a much sharper division between
classes might come to exist, and the less fortunate might become
seriously neglected, if all the more intelligent were deliberately
and successfully brought into the wealthy group and it became
not only a general presumption but a universal fact that the
relatively poor were less intelligent. There is also another problem
which has assumed serious proportions in some European countries
and which we ought to keep in mind, and this is the problem of
having more intellectuals than we can profitably employ. There
are few greater dangers to political stability than the existence
of an intellectual proletariat who find no outlet for their learning.

{383 r



Education and Research

The general problem we are faced with in all higher education,
then, is this: by some method, certain young people must be
selected, at an age when one cannot know with any certainty
who will profit most, to be given an education that will enable
them to earn a higher income than the r~st; and to justify the
investment, they must be selected so that, on the :whole, they
will be qualified to earn a higher income. Finally, we have to accept
the fact that, since as a rule somebody else will have to pay
for the education, those who benefit from it will thus be enjoying
an "unearned" advantage.

5. In recent times the difficulties of this problem have been
greatly increased and a reasonable solution made almost impos­
sible by the increasing use of government education as an instru­
ment for egalitarian aims. Though a case can be made for assuring
opportunities for an advanced education as far as possible to
those most likely to profit from them, the control of government
over education has in large measure been used to equalize the
prospects of all, which is something very different. Though egali­
tarians usually protest against the imputation that their goal
is any sort of mechanical equality which would deprive some
people of advantages which cannot be provided for all, there is
in education a clear indication that such is the tendency. This '.
egalitarian stand is usually not so explicitly argued as in R. H.
Tawney's Equality, in which influential tract the author conteQds
that it would be unjust "to spend less liberally on the education
of the slow than on that of the intelligent."8 But to some extent
the,two conflicting desires of equalizing opportunity and of adjust­
ing opportunity to capacity (which, as we know, has little to do
with merit in any moral sense) have become everywhere confused.

I t should be admitted that, so far as education at public expense
is concerned, the argument for equal treatment of all is strong.
When it is combined, however, with an argument against permit­
ting any special advantages to the more fortunate ones, it means
in effect that all must be given what any child gets and that none
should have what cannot be provided for all. Consistently pursued,
it would mean that nO more must be spent on the education of
any child than can be spent on the education of every child.
If this were the necessary consequence of public education, it
would constitute a strong argument against government's concern­
ing itself with education beyond the elementary level, w~ch can
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indeed be given to all, and for leaving all advanced education
in private hands.

At any rate, the fact that certain advantages must be limited
to some does not mean that a single authority should have
exclusive power to decide to whom they should go. It is not
likely that such power in the hands of authority would in the long
run really advance education or that it would create social con­
ditions that would be felt to be more satisfactory or just than they
would otherwise have been. On the first point it should be clear
that no single authority should have the monopoly of judging
how valuable a particular kind of education is and how much
should be invested in more education or in which of the different
kinds of education. There is not-and cannot be in a free society­
a single standard by which we can decide on the relative impor­
tance of different aims or the relative desirability of different
methods. Perhaps in no other field is the continued availability
of alternative ways so important as in that of education, where

, the task is to prepare young people for an ever changing world.
So far .as justice is concerned, we should be clear that those

who in the general interest most "deserve" an advanced education
are not necessariry those who by effort and sacrifice have earned
the greatest subjective merit. Natural capacity and inborn apti­
tude are as much "unfair advantages" as accidents of environ­
ment, and to confine the advantages of higher education to
those that we can confidently foresee profiting most from them
will necessarily increase rather than decrease the discrepancy
between economic status and subjective merit.

The desire to eliminate the effects of accident, which lies
at the root of the demand for "social justice," can be satisfied
in the field of education, as elsewhere, only by eliminating all
those opportunities which are not subject to deliberate control.
But the growth of civilization rests largely on the individuals'

, making the best use of whatever accidents they encounter, ot
the essentially unpredictable advantages that one kind of knowl­
edge will in new circumstances confer on one individual over
others.

However commendable may be the motives of those who
fervently desire that, in the interest of justice, all should ~ be
made to start with the same chances, theirs is an ideal that is
literally impossible to realize. Furthermore, any pretense that it
has been achieved or even closely approached can only make
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matters worse for the less successful. Though there is every case
for removing whatever special obstacles existing institutions may
put in the way of some, it is neither possible nor desirable to
make all start with the same chances, since this can be achieved
only by depriving some of possibilities tha't cannot be provided
for all. While we wish everybody's opportunities to be as great
as.possible, we should certainly decrease those of most if we were
to prevent them from being any greater than those of the least
fortunate. To say that all who live at the same time in any given
country should start at the same place is no more reconcilable
with a developing civilization than to say that this kind of equality
should be assured to people living at different times or at different
places.

It may be in the interest of the community that some who
show exceptional capacities for scholarly or scientific pursuits
should be given an opportunity to follow them irrespective of
family means. But this does not confer a right on anyone to such
opportunity; nor does it mean that only those whose exceptional
capacities can be ascertained ought to have the opportunity
or that nobody should have it unless it can be assured to all
who can pass the same objective tests.

Not all the qualities which enable one to make special contribu-, .
tions are ascertainable by examinations or tests, and it is more
important that at least some of those who possess such qualities
have an opportunity than that it be given to all who satisfy the
same requirements. A passionate desire for knowledge or an
unusual combination of interests may be more important than the
more visible gifts or any testable capacities; and a background
of general knowledge and interests or a high esteem for knowledge
produced by family environment often contributes more to achieve­
ment than natural capacity. That there are some people who
enjoy the advantages of a favorable home atmosphere is an asset
to society which egalitarian policies can destroy but which cannot
be utilized without the appearance of unmerited inequalities.
And since.a desire for knowledge is a bent that is likely to be
transmi tted through the family, there is a strong case for enabling
parents whO' greatly care for education to secure it for their
children by a material sacrifice, even if on other grounds these
children may appear less deserving than others who will not get it. g
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6. The insistence that education should be given only to those
of proved capacity produces a situation in which the whole
population is graded according to some objective test and in
which one set of opinions as to what kind of person qualifies
for the benefits of an advanced education prevails throughout.
This means an official ranking of people into a hierarchy, with
the certified genius on top and the certified moron at the bottom,
a hierarchy made much worse by the fact that it is presumed to
express "merit" and will determine access to the opportunities
in which value can show itself. Where exclusive reliance on a
system of government education is intended to serve "social
justice," a single view of what constitutes an advanced education
-and then of the capacities which qualify for it-will apply
throughout, and the fact that somebody has received an advanced
education will be presumed to indicate that he had "deserved" it.

In education, as in other fields, the admitted fact that the public
, has an interest in assisting some must not be taken to mean

that only those who are judged by some agreed view to deserve
assistance out of public funds should be allowed access to an
advanced education, or that nobody should be allowed to assist
specific individuals on other grounds. There is probably much
to be said for some members of each of the different groups
of the population being given a chance, even if the best from
some groups seem less qualified than members of other groups who
do not get it. For this reason, different local, religious, occupa­
tional, or ethnic groups should be able to assist some of the
young members, so that those who receive a higher education
will represent their respective group somewhat in proportion
to the esteem in which the latter hold education.

It must at least seem doubtful that a society in which educa­
tional opportunities were universally awarded according to pre­
sumed capacity would be more tolerable for the unsuccessful
ones than one in which accidents of birth admittedly played a
great role. .In Britain, where the postwar reform of education
has gone a long way toward establishing a system based on pre­
sumed capacity, the consequences already cause concern. A recent
study of social mobility suggests that it now "will be the grammar
schools which will furnish the new elite, an elite apparently much
less assailable because it is selected for 'measured intelligence.'
The selection process will tend to reinforce the prestige of occupa-
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tions already high in social status and to divide the population
into streams which many may come to regard, indeed already
regard, as distinct as sheep and goats. Not to have been to a
grammar school will be a more serious disqualification than in
the past, when social inequality in the educational system was
known to exist. And the feeling of resentment may become
more rather than less acute just because the individual concerned
realizes that there is some validity in the selection process which
has kept him out of grammar school. In this respect apparent
justice may be more difficult to bear than injustice."lo Or, as
another British writer has observed more generally, "it is one
unexpected result of the Welfare State that it should make the
social pattern not less rigid but more SO."11

Let us by all means endeavor to increase opportunities for
all. But We ought to do so in the full knowledge that to increase
opportunities for all is likely to favor those better able to take
advantage of them and may often at first increase inequalities.
Where the demand for "equality ofopportunity" leads to attempts
to eliminate such "unfair advantages," it is only likely to do harm.
All human differences, whether they are differences in natural
gifts or in opportunities, create unfair advantages. But, since
the chief contribution of any individual is to make the best
use of the accidents he encounters, success must to a great extent
be a matter of chance.

7. On the highest level the dissemination of knowledge by
instruction becomes inseparable from the advance of knowledge
by research. The introduction to those problems which are on
the boundaries of knowledge can be given only by men whose
main occupation is research. During the nineteenth century the
universities, particularly those on the European Continent, in
fact developed into institutions which, at their best, provided
education as a by-product of research and where the student
acquired knowledge by working as an apprentice to the creative
scientist or scholar. Since then, because of the increased amount
of knowledge that must be mastered before the boundaries of
knowledge are reached, and because of the increasing numbers
receiving a university education without any intention of ever
reaching that stage, the character of the universities has greatly
changed. The greater part of what is still called "university work"
is today in character and substance merely a continuation of
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school instruction. Only the "graduate" or "postgraduate" schools
-in fact, only the best of these-are still mainly devoted to the
kind of work that characterized the Continental universities
of the last century.

There is no reason to think, however, that we are not as much
in need of the more advanced type of work. It is still this kind
of work on which the general level of the intellectual life of a
country chiefly depends. And while in the experimental sciences
research institutes in which the young scientists serve their ap­
prenticeship are in some measure fulfilling this need. there is
danger that in some fields of scholarship the democratic broaden­
ing of education may be detrimental to the pursuit of that original
work that keeps knowledge alive.

There is. probably less cause for concern about the supposedly
inadequate number of university-trained specialists that are cur­
rently being produced in the Western world12 than about the
inadequate output of men of really top quality. And though,
at least in the United States, and to an increasing extent also
elsewhere, the responsibility for this rests mainly with the inade­
quate pr'eparation by the schools and with the utilitarian bias
of institutions concerned primarily with conferring professional
qualifications, we must not overlook the democratic preference
for providing better material opportunities for large numbers
over the advancement of knowledge, which will always be the
work of the relatively few and which indeed has the strongest
claim for public support.

The reason why it still seems probable that institutions like
the old universities, devoted to research and teaching at the
boundaries of knowledge, will continue to remain the chief sources
of new knowledge is that only such institutions can offer that
freedom in the choice of problems and those contacts between
representatives of the different disciplines that provide the best
conditions for the conception and pursuit of new ideas. However
greatly progress in a known direction may be accelerated by the
deliberate organization of work aiming at some known goal,
the decisive and unforeseeable steps in the general advance usually
occur not in the pursuit of specific ends but in the exploitation of
those opportunities which the accidental combination of parti'Cular
knowledge and gifts and special circumstances and contacts ha ve
placed in the way of some individual. Though the specialized
research institution may be the most efficient for all tasks that
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are of an "applied" character, such institutional research is always
in some measure directed research, the aim of which is determined
by the specialized equipment, the particular team assembled,
and the concrete purpose to which the institution is dedicated.
But in "fundamental" research on the outskirts of knowledge there
are often no fixed subjects or fields, and the decisi ve advances
will frequently be due to the disregard of the conventional
division of disciplines.

8. The problem of supporting the advance of knowledge in the
most effective manner is therefore closely connected with the
issue of "academic freedom." The conceptions for which this
term stands were developed in the countries of the European
Continent, where the universities Were generally state institutions;
thus they were directed almost entirely against political inter­
ference with the work of these institutions.13 The real issue, how­
ever, is a much wider one. There would be nearly as strong a
case against any unitary planning and direction of all research
by a senate composed of the most highly reputed scientists and
scholars as there is against such direction by more extraneous
authorities. Though it is natural that the individual scientist
should most resent interference with his choice or pursuit of prob­
lems when it is motivated by what to him seem irrelevant consider­
ations, it might be still less harmful if there were a multiplicity
of such institutions, each subject to different outside pressures,
than if they were all under the unified control of one single

. conception of what at a given moment was in the best scientific
interest.

Academic freedom cannot mean, of course, that every scientist
should do what seems most desirable to him. Nor does it mean
self-government of science as a whole. It means rather that
there should be as many independent centers of work as possible,
in which at least those men who have proved their capacity
to advance knowledge and their devotion to their task can them­
selves determine the problems on which they are to spend their
energies and where they can expound the conclusions they have
reached, whether or not these conclusions are palatable to their
employer or the public at large.14

In practice, this means that those men who have already
proved themselves in the eyes of their peers, and who, for this
reason, have been given senior positions in which they can deter-
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mine both their own work and that of their juniors, should
be given securi ty of tenure. This is a privilege conferred for reason
similar to those which have made it desirable to make the position
of judges secure, and it is conferred not in the interest of the
individual but becaus~ it is rightly believed that persons in such
positions will, on the whole, serve the public interest best if
they are protected against pressure from outside opinion. It
is of course not an unlimited privilege, and it means merely
that, once it is granted, it cannot be withdrawn except for reasons
specifically provided for in the original appointment.

There is no reason why these terms should not be altered for
new appointments as we gain new experience, though such new
conditions cannot apply to those who already possess what
in the United States is called "tenure." For example, recent
experience seems to suggest that the terms of appointment should
specify that the occupant of such a position forfeits the privilege
if he knowingly joins or supports any movement that is opposed

. ,to the very principles on which this privilege rests. Tolerance
should not include the advocacy of intolerance. On this ground
I feel that a Communist should not be given "tenure," though,
once he has been given it without such explicit limitations, it
would have to be respected like any other similar appointment.

All this applies, however, only to the special privilege of
"tenure." Apart from these considerations pertinent to tenure,
there exists little justification for anyone claiming as a matter
of right the freedom to do or teach what he likes or, on the other
hand, for any hard-and-fast rule stating that anyone holding
a particular opinion should be universally excluded. Though
an institution aiming at high standards will soon discover that
it can attract first-class talent only if it grantS" even its youngest
members a wide choice of pursuits and opinions, no one has the
right to be employed by an institution irrespective of the interests

, and views he holds.

9. The need for protecting institutions of learning against
the cruder kind of interference by political or economic interests
is so well recognized today that there is not much danger of its
being successfully exercised in reputable institutions. There is still
need for watchfulness, especially in the social sciences, where the
pressure is often exercised in the name of highly idealistic and
widely approved aims. Pressure against an unpopular view is
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more harmful than opposition to a popular one. It should certainly
be a warning to us that even Thomas Jefferson argued that in
the field of government the principles taught and the texts
to be followed in the University of Virginia should be prescribed
by authority, because the next professor {l1ight be "one of the
school of quondam federalism"!15

Today the danger lies, however, not so much in obvious outside
interference as in the increased control which the growing financial
needs of research give' to those who hold the purse strings. It
constitutes a real threat to the interests of scientific advance
because the ideal of a unified and centralized direction of all
scientific efforts which it might be made to serve is shared by some
of the scientists themselves. Although the first great attack which,
in the name of planning of science and under strong Marxist
influence, was launched in the 1930's has been successfully re­
pelled,16 and the discussions to which it gave rise have created
a greater awareness of the importance of freedom in this field,
it seems probable that the attempts to "organize" scientific
effort and to direct it to particular goals will reappear in new forms.

The conspicuous successes which the Russians have achieved
in certain fields and which are the cause of the renewed interest
in the deliberate organization of scientific effort should not have
surprised us and should give us no reason for altering our opinion, .
about the importance of freedom. That anyone goal, or any
limited number of objectives, which are already known to be
achievable, are likely to be reached sooner if they are given
priority in a central allocation of all resources cannot be disputed.
This is the reason why a totalitarian organization is indeed
likely to be more effective in a short war-and why such a govern­
ment is so dangerous to the others when it is in a position to
choose the most favorable moment for war. But this does not
mean that the advance of knowledge in general is likely to be
fast~r if all efforts are directed to what now seem the most
important goals or that, in the long run, the nation that has
more deliberately organized its efforts will be the stronger.17

Another factor that has contributed to the belief in the superiori­
ty of directed research is the somewhat exaggerated conception of
the extent to which modern industry owes its progress to the
organized teamwork of the great industrial laboratories. In fact,
as has been shown recently in some detail,18 a much greater propor_
tion than is generally believed even of the chief technological
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advances of recent times has come from individual efforts, often
from men pursuing an amateur interest or who were led to their
problems by accident. And what appears to be true of the more
applied fields is certainly even more true of basic research, where
the important advances are, by their nature, more difficult to
foresee. In this field there may indeed be danger in the current
emphasis on teamwork and co-operation, and it may well be the
greater individualism of the European (which is partly owing
to his being less used to and therefore less dependent on ample
material support) which still seems to give him some advantage
over the American scientist in the most original sphere of funda­
mental research.

There is perhaps no more important application of our main
theses than that the advance of knowledge is likely to be fastest
where scientific pursuits are not determined by some unified
conception of their social utility, and where each proved man can
devote himself to the tasks in which he sees the best chance of

. ,making a contribution. Where, as is increasingly the case in all
the experimental fields, this opportunity can no longer be given
by assuring to every qualified student the possibility of deciding
how to use his own time, but where large material means are
required for most kinds of work, the prospects of advance would
be most favorable if, instead of the control of funds being in the
hands of a single authority proceeding according to a unitary
plan, there were a multiplicity of independent sources so that even
the unorthodox thinker would have a chance of finding a sympa­
thetic ear.

Though we still have much to learn about the best manner of
managing independent funds devoted to the support of research
and though it may not be certain whether the influence of the
very large foundations (with their inevitable dependence on major­
ity opinion and consequent tendency to accentuate the swings
of scientific fashion) has always been as beneficial as it might

. have been, there can be little doubt that the multiplicity of private
endowments interested in limited fields is one of the most promis­
ing features of the American situation. But though present tax
laws may have temporarily increased the flow of such funds, we
should also remember that the same laws make the accumulation
of new fortunes more difficult, and that to that extent these
sources are likely to dry up in the future. As elsewhere, the
.preservation of freedom in the spheres of the mind and of the
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spirit will depend, in the long run, on the dispersal of the control
of the material means and on the continued existence of individuals
who are in a position to devote large funds to purposes which
seem important to them.

10. Nowhere is freedom more important than where ourigno­
rance is greatest-at the boundaries of knowledge, in other
words, where nobody can predict what lies a step ahead. Though
freedom has been threatened even there, it is still the field where
we can count on most men rallying to its defense when they recog­
nize the threat. If in this book we have been concerned mainly
with freedom in other fields, it is because we so often forget today
that intellectual freedom rests on a much wider foundation of
freedom and cannot exist without it. But the ultimate aim of
freedom is the enlargement of those capacities in which man
surpasses his ancestors and to which each generation must en­
deavor to add its share-i ts share in the growth of knowledge and
the gradual advance of moral and aesthetic beliefs, where no
superior must be allowed to enforce one set of views of what is righ t
or good and where only further experience can decide what should
prevail.

It is wherever man reaches beyond his present self, where the
new emerges and assessment lies in the future, that liberty
ultimately shows its value. The problems of education and research' .
have thus brought us back to the leading theme of this book,
from where the consequences of freedom and restriction are more
remote and less visible to where they most directly affect the ulti­
mate values. And we cannot think of better words to conclude
than those of Wilhelm von Humboldt which a hundred years
ago John Stuart Mill put in front of his essay On Liberty: "The
grand, the leading principle, towards which every argument
unfolded· in these pages directly converges, is the absolute and
essential importance of human development in its richest di­
ve.rsi ty."19
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Why J Am Not
a Conservative

At all times sincere friends offreedom have been
rare, and its triumphs have been due to minorities,
that have prevailed by associating themselves with
auxiliaries whose objects often differed from their
own; and this association, which js always danger­
ous, has sometimes been disastrous, by giving to oppo­
nents just grounds of opposition.

LORD ACTON





Why J Am Not
a Conservative

1. At a time when most movements that are thought to be
progressive advocate further encroachments on individualliberty,l
those who cherish freedom are likely to expend their energies in
opposition. In this they find themselves much of the time on the
same side as those who habitually resist change. In matters
of current politics today they generally have little choice but
to support the conservative parties. But, though the position

. ,I have tried to define is also often described as "conservative,"
it is very ·different from that to which this name has been tradi­
tionally attached. There is danger in the confused condition which
brings the defenders of liberty and the true conservatives together
in common opposition to developments which threaten their
different ideals equally. It is therefore important to distinguish
clearly the position taken here from that which: has long been
known-perhaps more appropriately-as conservatism.

Conservatism proper is a legitimate, probably necessary, and
certainly Widespread attitude of opposition to drastic change.
It has, since the French Revolution, for a century and a half
played an important role in European politics. Until the rise
of socialism its opposite was liberalism. There is nothing cor­
responding to this conflict in the history of the United States,
because what in Europe was called "liberalism" was here the
common tradition on which the American polity had been built:
thus the defender of the American tradition was a liberal in the
European sense.2 This already existing confusion was made worse
by the recent attempt to transplant to America the European
type of conservatism, which, being alien to the American tradition,
has acquired a somewhat odd character. And some time before
this, American radicals and socialists began calling themselves
"liberals." I will nevertheless continue for the moment to describe
as liberal the position which I hold and which I believe differs
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as much from true conservatism as from socialism. Let me say at
once, however, that I do so with increasing misgivings, and I shall
later have to consider what would be the appropriate name for
the party of liberty. The reason for this is not only that the
term "liberal" in the United States is the cause of constant mis­
understandings today, but also that in Europe the predominant
type of rationalistic liberalism has long been one of the pacemakers
of socialism.

Let me now state what seems to me the decisive objection to
any conservatism which deserves to be called such. It is that
by its very nature it cannot offer an alternative to the direction
in which we are moving. It may succeed by its resistance to current
tendencies in slowing down undesirable developments, but, since
it does not indicate another direction, it cannot prevent their
continuance. It has, for this reason, invariably been the fate
of conservatism to be dragged along a path not of its own choosing.
The tug of war between conservatives and progressives can only
affect the speed, not the direction, of contemporary developments.
But, though there is need for a "brake on the vehicle of progress,"3
I personally cannot be content with simply helping to apply
the brake. What the liberal must ask, first of all, is not how fast
or how far we should move, but where we should move. In fact,
he differs much more from the collectivist radical of today than' .
does the conservative. While the last generally holds merely a
mild and moderate version of the prejudices of his time, the liberal
today must more positively oppose some of the basic conceptions
which most conservatives share with the socialists.

2. The picture generally given of the relative position of the
three parties does more to obscure than to elucidate their true
relations. They are usually represented as different positions on
a line, with the socialists on the left, the conservatives on the right,
and the liberals somewhere in the middle. Nothing could be more
misleading. If we want a diagram, it would be more appropriate
to arrange them in a triangle with the conservatives occupying
one corner, with the socialists pulling toward the second and the
liberals toward the third. But, as the socialists have for a long time
been able to pull harder, the conservatives have tended to follow
the socialist rather than the liberal direction and have adopted
at appropriate intervals of time those ideas made respectable
by radical propaganda. It has been regularly the conservatives
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who have compromised with socialism and stolen its thunder.
Advocates of the Middle Way4 with no goal of their own, conserva­
tives have been guided by the belief that the truth must lie
somewhere between the extremes-with the result that they have
shifted their position every time a more extreme movement ap­
peared on either wing.

The position which can be rightly described as conservative
at any time depends, therefore, on the rErection of existing
tendencies. Since the development during the last decades has
been generally in a socialist direction, it may seem that both
conservatives and liberals have been mainly intent on retarding
that movement. But the main point about liberalism is that it
wants to go elsewhere, not to stand still. Though today the
contrary impression may sometimes be caused by the fact that
there was a time when liberalism was more widely accepted and
some of its objectives closer to being achieved, it has never
been a backward-looking doctrine. There has never been a time

. , when liberal ideals were fully realized and when liberalism did
not look forward to further improvement of institutions. Liberal­
ism is not averse to evolution and change; and where spontaneous
change has been smothered by government control, it wants
a great deal of change of policy. So far as much of current govern­
mental action is concerned, there is in the present world very
little reason for the liberal to wish to preserve things as they are.
It would seem to the liberal, indeed, that what is most urgently
needed in most parts of the world is a thorough sweeping-away
of the obstacles to free growth.

This difference between liberalism and conservatism must not
be obscured by the fact that in the United States it is still possible
to defend individual liberty by defending long-established institu­
tions. To the liberal they are valuable not mainly because they
are long established or because they are American but because
they correspond to the ideals which he cherishes.

3. Before I consid~r the main points on which the liberal
attitude is sharply opposed to the conservative one, I ought to
stress that there is much that the liberal might with advantage
have learned from the work of some conservative thinkers. To
their loving and reverential study of the value of grown institu­
tions we owe (at least outside the field of economics) some pro­
found insights which are real contributions to our understanding
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of a free society. However reactionary in politics such figures
as Coleridge, Bonald, De Maistre, Justus Moser, or Donoso
Cortes may have been, they did show an understanding of themean­
ing of spontaneously grown institutions such as language, law,
morals, and conventions that anticipated 'modern scientific ap­
proacJ"tes and from which the liberals might have profited. But
the admiration of the conservatives for free growth generally
applies only to the past. They typically lack the courage to
welcome the same undesigned change from which new tools of
human endeavors will emerge.

This brings me to the first point on which the conservative
and the liberal dispositions differ radically. As has often been
acknowledged by conservative writers, one of the fundamental
traits of the conservative attitude is a fear of change, a timid
distrust of the new as such,5 while the liberal position is based.
on courage and confidence, on a preparedness to let change run
its course even if we cannot predict where it will lead. There
would not be much to object to if the conservatives mer~ly dis­
liked too rapid change in institutions and public policy; here
the case for caution and slow process is indeed strong. But
the conservatives are inclined to use the powers of government
to prevent change or to limit its rate to whatever appeals to the
more timid mind. In looking forward, they lack the faith in the
spontaneous forces of adjustment which makes the liberal accept
changes without apprehension, even though he does not know
how the necessary adaptations will be brought about. It is, indeed,
part of the liberal attitude to assume that, especially in the
economic field, the self-regulating forces of the market will some­
how bring about the required adjustments to new conditions,
although no one can foretell how they will do this in a particular
instance. There is perhaps no single factor contributing so much
to people's frequent reluctance to let the market work as their
inabili ty to conceive how some necessary balance, between demand
and supply, between exports and imports, or the like, will be
brought about without deliberate control. The conservative feels
safe and content only if he is assured that some higher wisdom
watches and supervises change, only if he knows that some
authority is charged with keeping the change "orderly."

This fear of trusting uncontrolled social forces is closely related
to two other characteristics of conservatism: its fondness for
authority and its lack of understanding of economic forces. Since
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it distrusts both abstract theories and general principles,6 it neither
understands those spontaneous forces on which a policy of freedom
relies nor possesses a basis for formulating principles of policy.
Order appears to the conservatives as the result of the continuous
attention of authority, which, for this purpose, must be allowed
to do what is required by the particular circumstances and not
be tied to rigid rule. A commitment to principles presupposes
an understanding of the general forces by which the efforts
of society are co-ordinated, but it is such a theory of society
and especially of the economic mechanism that conservatism
conspicuously lacks. So unproductive has conservatism been in
producing a general conception of how a social order is maintained
that its modern votaries, in trying to construct a theoretical
foundation, invariably find themselves appealing almost exclusive­
ly to authors who regarded themselves as liberal. Macaulay,
Tocqueville, Lord Acton, and Lecky certainly considered them-

. selves liberals, and with justice; and even Edmund Burke remained
'an Old Whig to the end and would have shuddered at the thought
of being regarded as a Tory.

Let me return, however, to the main point, which is the charac­
teristic complacency of the conservative toward the action of
established authority and his prime concern that this authority
be not weakened rather than that its power be kept within bounds.
This is difficult to reconcile with the preservation of liberty.
In general, it can probably be said that the conservative does
not object to coercion or arbitrary power so long as it is used
for what he regards as the right purposes. He believes that if
government is in the hands of decent men, it ought not be too
much restricted by rigid rules. Since he is essentially opportunist
and lacks principles, his main hope must be that the wise and the
good will rule-not merely by example, as we all must wish,
but by authority given to them and enforced by them. 7 Like
the socialist, he is less concerned with the problem of how the
powers of government should be limited than with that of who
wields them; and, like the socialist, he regards himself as entitled
to force the value he holds on other people.

When I say that the conservative lacks principles, I do not
mean to suggest that he lacks moral conviction. The typical
conservative is indeed usually a man of very strong moral con­
victions. What I mean is that he has no political principles which
enable him to work with people whose moral values differ from
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his own for a political order in which both can obey their convic­
tions. It is the recognition of such principles that permits the
coexistence of different sets of values that makes it possible
to build a peaceful society with a minimum of force. The accept­
ance of such principles means that we agree to tolerate much
that we dislike. There are many values of the conservative which
appeal to me more than those of the socialists j yet for a liberal
the importance he personally attaches to specific goals is no
sufficient justification for forcing others to serve them. I have
little doubt that some of my conservative friends will be shocked
by what they will regard as "concessions" to modern views
that I have made in Part III of this book. But, though I may
dislike some of the measures concerned as much as they do and
might vote against them, I know of no general principles to which
I could appeal to persuade those of a different view that those
measures are not permissible in the general kind of society
which we both desire. To live and work successfully with others
requires more than faithfulness to one's concrete aims. It requires
an intellectual commitment to a type of order in which, even
on issues which to one are fundamental, others are allowed
to pursue different ends.

I t is for this reason that to the liberal neither moral nor religious
ideals are proper objects of coercion, while both conservatives
and socialists recognize no such limits. I sometimes feel that the
most conspicuous attribute of liberalism that distinguishes it as
much from conservatism as from socialism is the view that
moral beliefs concerning matters of conduct which do not directly
interfere with the protected sphere of other persons do not
justify coercion. This may also explain why it seems to be so
much easier for the repentant socialist to find a new spiritual
home in the conservative fold than in the liberal.

In the last resort, the conservative position rests on the belief
that in any society there are recognizably superior persons whose
inherited standards and values and position ought to be protected
and who should have a greater influence on public affairs than
others. The liberal, of course, does not deny that there are some
superior people-he is not an egalitarian-but he denies that
anyone has authority to decide who these superior people are.
While the conservative inclines to defend a particular established
hierarchy and wishes authority to protect the status of those whom
he values, the liberal feels that no respect for established values
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can justify the resort to privilege or monopoly or any other
coercive power of the state in order to shelter such people against
the forces of economic change. Though he is fully aware of the
important role that cultural and intellectual elites have played
in the evolution of civilization, he also believes that these elites
have to prove themselves by their capacity to maintain their
position under the same rules that apply to all others.

Closely connected with this is the usual attitude of the conserva­
tive to democracy. I have made it clear earlier that I do not
regard majority rule as an end but merely as a means, or perhaps
even as the least evil of those forms of government from which
we have to choose. But I believe that the conservatives deceive
themselves when they blame the evils of our time on democracy.
The chief evil is unlimited government, and nobody is qualified
to wield unlimited power. 8 The powers which modern democracy
possesses would be even more intolerable in the hands of some

. ,small eli teo
Admittedly, it was only when power came into the hands

of the majority that further limitation of the power of government
was thought unnecessary. In this sense democracy and unlimited
government are connected. But it is not democracy but unlimited
government that is objectionable, and I do not see why the
people should not learn to limit the scope of majority rule as
well as that of any other form of government. At any rate, the
advantages of democracy as a method of peaceful change and of
political education seem to be so great compared with those of
any other system that I can have no sympathy with the anti-

. democratic strain of conservatism. It is not who governs but
what government is entitled to do that seems to me the essential
problem.

That the conservative opposition to too much government
control is not a matter of principle but is concerned with the
particular aims of government is clearly shown in the economic
sphere. Conservatives usually oppose collectivist and directivist
measures in the industrial field, and here the liberal will often
find allies in them. But at the same time conservatives are usually
protectionists and have frequently supported socialist measures
in agriculture. Indeed, though the restrictions which exist today
in industry and commerce are mainly the result of socialist views,
the equally important restrictions in agriculture were usually
intrc·duced by conservatives at an even earlier date. And in their
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efforts to discredit free enterprise many conservative leaders
have vied with the socialists. 9

4. I have already referred to the differences between conserva­
tism and liberalism in the purely intellectual field, but I must
return to them because the characteristic conservative attitude
here not only is a serious weakness of conservatism but tends to
harm any cause which allies itself with it. Conservatives feel
instinctively that it is new ideas more than anything else that
cause change. But, from its point of view rightly, conservatism
fears neW ideas because it has no distinctive principles of its
own to oppose to them; and, by its distrust of theory and its
lack of imagination concerning anything except that which ex­
perience has already proved, it deprives itself of the weapons
needed in the struggle of ideas. Unlike liberalism with its funda­
mental belief in the long-range power of ideas, conservatism is
bound by the stock of ideas inherited at a given time. And since
it does not really believe in the power of argument, its last
resort is generally a claim to superior wisdom, based on some
self-arrogated superior quali ty.

This difference shows itself most clearly in the different atti- '.
tudes of the two traditions to the advance of knowledge. Though
the liberal certainly does not regard all change as progress,
he does regard the advance of knowledge as one of the chief
aims of human effort and expects from it the gradual solution
of such problems and difficulties as we can hope to solve. Without
preferripg the new merely because it is new, the liberal is aware
that it is of the essence of human achievement that it produces
something new; and he is prepared to come to terms with new
knowledge, whether he likes its immediate effects or not.

Personally, I find that the most objectionable feature of the
conservative attitude is its propensity to reject well-substantiated
new knowledge because it dislikes some of the consequences
which seem to follow from it-or, to put it bluntly, its obscurant­
ism. I will not deny that scientists as much as others are given
to fads and fashions and that we have much reason to be cautious
in accepting the conclusions that they draw from their latest
theorres. But the reasons for our reluctance must themselves be
rational and must be kept separate from our regret that the new
theories upset our cherished beliefs. I can have little patience
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with those who oppose, for instance, the theory of evolution
or what are called "mechanistic" explanations of the phenomena
of life simply because of certain moral consequences which at
first seem to follow from these theories, and still less with those
who regard it as irreverent or impious to ask certain questions
at all. By refusing to face the facts, the conservative only weakens
his own position. Frequently the conclusions which rationalist
presumption draws from new scientific insights do not at all
follow from them. But only by actively taking part in the elabora­
tion of the consequences of new discoveries do we learn whether
or not they fit into our world picture and, if so, how. Should
our moral beliefs really prove to be dependent on factual assump­
tions shown to be incorrect, it would be hardly moral to defend
themby refusing to acknowledge facts.

Connected with the conservative distrust of the new and the
. ,strange is its hostility to internationalism and its proneness

to a strident nationalism. Here is another source of its weakness
in the str~ggle of ideas. It cannot alter the fact that the ideas
which are changing our civilization respect no boundaries. But
refusal to acquaint one's self with new ideas merely deprives
one of the power of effectively countering them when necessary.
The growth of ideas is an international process, and only those
who fully take part in tpe discussion will be able to exercise a
significant influence. It is no real argument to say that an idea
is un-American, un-British, or un-German, nor is a mistaken
or vicious ideal better for having been conceived by one of our

. compatriots.
A great deal more might be said about the close connection

between conservatism and nationalism, but I shall not dwell on
this point because it may be felt that my personal position
makes me unable to sympathize with any form of nationalism.
I will merely add that it is this nationalistic bias which frequently
provides the bridge from conservatism to collectivism: to think
in terms of "our" industry or resource is only a short step away
from demanding that these national assets be directed in the na­
tional interest. But in this respect the Continental liberalism
which derives from the French Revolution is little better than
conservatism. I need hardly say that nationalism of this sort
is something very different from patriotism and that an aversion
to nationalism is fully compatible with a deep attachment to
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national traditions. But the fact that I prefer and feel reverence
for some of the traditions of my society need not be the cause
of hostility to what is strange and different.

Only at first does it seem paradoxical that the anti-international­
ism of the conservative is so frequently associated with imperial­
ism. But the more a person dislikes the strange and thinks his
own ways superior, the more he tends to regard it as his mission
to "civilize" others10-not by the voluntary and unhampered
intercourse which the liberal favors, but by bringing them the
blessings of efficient government. It is significant that here again
we frequently find the conservatives joining hands with the social­
ists against the liberals-not only in England, where the Webbs
and their Fabians were outspoken imperialists, or in Germany,
where state socialism and colonial expansionism went together
and found the support of the same group of "socialists of the
chair," but also in the United States, where even at the time
of the first Roosevelt it could be observed: "the Jingoes and the
Social Reformers have gotten together; and have fOimed a political
party, which threatened to capture the Government and use it
for their program of Caesaristic paternalism, a danger which now
seems to have been averted only by the other parti~s having
adopted their program in a somewhat milder degree and form."u

5. There is one respect, however, in which there is justification
for saying that the liberal occupies a position midway betWeen
the socialist and the conservative: he is as far from the crude
rationalism of the socialist, who wants to reconstruct all sodal
institutions according to a pattern prescribed by his individual
reason, as from the mysticism to which the conservative so fre­
quently has to resort. What I have described as the liberal
position shares with conservatism a distrust of reason to the extent
that the liberal is very much aware that we do not know all the
answers and that he is not sure that the answers he has are cer­
tainly the right ones or even that we can find all the answers.
He also does not disdain to seek assistance from whatever non­
rational institutions or habits have proved their worth. The liberal
differs from the conservative in his willingness to face this igno­
rance and to admit how little we know, without claiming the
authority of supernatural sources of knowledge where his reason
fails him. It has to be admitted that in some respects the liberal
is fundamentally a skeptic l 2-but it seems to require a- certain
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degree of diffidence to let others seek their happiness in their
own fashion and to adhere consistently to that tolerance which
is an essential characteristic of liberalism. .

There is rio reason why this need mean an absence of religious
belief on the part of the liberal. Unlike the rationalism of the
French Revolution. true liberalism has no quarrel with religion,
and I can only deplore the militant and essentially illiberal
antireligionism which animated so much of nineteenth-century
Continental liberalism. That this is not essential to liberalism
is clearly shown by its English ancestors, the Old Whigs, who,
if anything, were much too closely allied with a particular religious
belief. What distinguishes the liberal from the conservative here
is that, however profound his own spiritual beliefs, he will never
regard himself as entitled to impose them on others and that
for him the spiritual and the temporal are different spheres which
ought not to be confused.

. , 6. What I have said should suffice to explain why I do not
regard myself as a conservative. Many people will feel, however,
that the position which emerges is hardly what they used to
call "liberal." I must, therefore, noW face the question of whether
this name is today the appropriate name for the party of liberty.
I have already indicated that, though I have all my life described
myself as a liberal, I have done so more recently with increasing
misgivings-not only because in the United States this term con­
stantly gives rise to misunderstanding, but also because I have
become more and more aware of the great gulf that exists between
my position and the rationalistic Continental liberalism or even
the English liberalism of the utilitarians.

If liberalism still meant what it meant to an English historian
who in 1827 could speak of the revolution of 1688 as "the triumph
of those principles which in the language of the present day are

'denominated liberal or constitutional"13 or if one could still,
with Lord Acton, speak of Burke, Macaulay, and Gladstone
as the three greatest li~erals) or if one could still, with Harold
Laski, regard Tocqueville and Lord Acton as "the essential
liberals of the nineteenth century,"14 I should indeed be only
too proud to describe myself by that name. But, much as I am
tempted to call their liberalism true liberalism, I must recognize
that the majority of Continental liberals stood for ideas to
which these men were strongly opposed, and that they were led
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more by a desire to impose upon the world a preconceived rational
pattern than to provide opportunity for free growth. The same
is largely true of what has called itself Liberalism in England at
least since the time of Lloyd George.

It is thus necessary to recognize that what I have called
"liberalism" has little to do with any political movement that
goes under that name today. It is also questionable whether
the historical associations which that name carries today are
conducive to the success of any movement. Whether in these
circumstances one ought to make an effort to rescue the term
from what one feels is its misuse is a question on which opinions
may well differ. I myself feel more and more that to useit without·
long explanations causes too much confusion and that as a label
it has become more of a ballast than a source of strength.

In the United States, where it has become almost impossible
to use "liberal" in the sense in which I have used it, the term
"libertarian" has been used instead. It may be the answer;
but for my part I find it singularly unattractive. For my taste
it carries too much the flavor of a manufactured term and of a
substitute. What I should want is a word which describes the party
oflife, the party that favors free growth and spontaneousevolution.
But I have racked my brain unsuccessfully to find a descriptive
term which commends itself.

7. We should remember, however, that when the ideals which
I have been trying to restate first began to spread through
the Western world, the party which represented them had a gen­
erally recognized name. It was the ideals of the English Whigs
that inspired what later came to be known as the liberal movement
in the whole of Europe15 and that provided the conceptions that
the American colonists carried with them and which guided
them in their struggle for independence and in the establishment
of their constitution. IS Indeed, until the character of this tradition
was altered by the accretions due to the French Revolution,
with its totalitarian democracy and socialist leanings, "Whig"
was the name by which the party of liberty was generally known.

The name died in the country: of its birth partly because
for a time the principles for which it stood were no longer distinc­
tive of a particular party, and partly because the men who bore
the name did not remain true to those principles. The Whig
parties of the nineteenth century, in both Britain and the United
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States, finally brought discredit to the name among the radicals.
But it is still true that, since liberalism took the place of Whiggism
only after the movement for liberty had absorbed the crude and
militant rationalism of the French Revolution, and since our task
must largely be to free that tradition from the overrationalistic,
nationalistic, and socialistic influences which have intruded into
it, Whiggism is historically the correct name for the ideas in which
I believe. The more I learn about the evolution of ideas, the more
I have become aware that I am simply an unrepentant Old
Whig:-with the stress on the "old."

To confess one's self an Old Whig does not mean, of course,
that one wants to go back to where we were at the end of the
seventeenth century. It has been one of the purposes of this book
to show that the doctrines then first stated continued to grow and
develop until about seventy or eighty years ago, even though
they were no longer the chief aim of a distinct party. We have
since learned much that should enable us to restate them in a more
s'atisfactory and effective form. But, though they require restate­
ment in the light of our present knowledge, the basic principles
are still those of the Old Whigs. True, the later history of the
party that bore that name has made some historians doubt
where there was a distinct body of Whig principles; but I can
but agree with Lord Acton that, though some of "the pfttriarchs
of the doctrine were the most infamous of men, the notion of
a higher law above municipal codes, with which Whiggism began,
is the supreme achievement of Englishmen and their bequest
to the nation"17-and, we may add, to the world. It is the doctrine
which is at the basis of the common tradition of the Anglo-Saxon
countries. It is the doctrine from which Continental liberalism
took what is valuable in it. I t is the doctrine on which the Ameri­
can system of government is based. In its pure form it is repre­
sented in the United States, not by the radicalism of Jefferson,
'nor by the conservatism of Hamilton or even of John Adams,
but by the ideas of James Madison, the "father of the Consti­
tution."18

I do not know whether to revive that old name is practical
politics. That to the mass of people, both in the Anglo-Saxon
world and elsewhere, it is today probably a term without definite
associations is perhaps more an advantage than a drawback.
To those familiar with the history of ideas it is probably the only
name that quite expresses what the tradition means. That, both
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for the genuine conservative and still more for the many socialists
turned conservative, Whiggism is the name for their pet aversion
shows a sound instinct on their part. It has 'been the name for
the only set of ideals that has consistently opposed all arbitrary
power. .

8. It may well be asked whether the name really matters
so much. In a country like the United States, which on the whole
still has free institutions and where, therefore, the defense of the
existing is often a defense of freedom, it might not make so much
difference if the defenders of freedom call themselves conserva­
tives, although even here the association with the conservatives'
by disposition will often be embarrassing. Even when men approve
of the same arrangements, it m'ust be asked whether they approve
of them because they exist or because they are desirable in
themselves. The common resistance to the collectivist tide should
not be allowed to obscure the fact that the belief in integral
freedom is based on an essentially forward-looking atti tude and
not on any nostalgic longing for the past or a romantic admIration
for what has been.

The need for a clear distinction is absolutely imperative, how­
ever, where, as is true in many parts of Europe, the con'servatives
have already accepted a large part of the collecti vist creed-a'
creed that has governed policy for so long that many of its
institutions have come to be accepted as a matter of course and
have become a source of pride to "conservative" parties who
created them.19 Here the believer in freedom cannot but conflict
with the conservative and take an essentially radical position,
directed against popular prejudices, entrenched positions, and
firmly established privileges. Follies and abuses are no better
for having long been established prmciples of policy.

Though quieta non movere may at times be a wise maxim
for the statesman, it cannot satisfy the political philosopher.
He may wish policy to proceed gingerly and not before public
opinion is prepared to support it, but he cannot accept arrange­
ments merely because current opinion sanctions them. In a world
where the chief need is once more, as it was at the beginning of the
nineteenth century, to free the process of spontaneous growth
from the obstacles and encumbrances that human folly has
erected, his hopes must rest on persuading and gaining the support
of those who by disposition are "progressives," those wao, though
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they may now be seeking change in the wrong direction) are
at least willing to examine critically the existing and to change
it wherever necessary.

I hope I have not misled the reader by occasionally speaking
of "party" when I was thinking of groups of men defending
a set of intellectual and moral principles. Party politics of any
one country has not been the concern of this book. The question
of how the principles I have tried to reconstruct by piecing togeth­
er the broken fragments of a tradition can be translated into
a program with mass appeal) the political philosopher must leave
to "that insidious and crafty animal) vulgarly called a statesman
or politician) whose councils are directed by the momentary
fluctuations of affairs."20 The task of the poli tical philosopher
can only be to influence public opinion) not to organize people
for action. He will do so effectively only if he is not concerned
with what is now politically possible but consistently defends

. the "general principles which are always the same."21 In this sense
I doubt whether there can be such a thing as a conservative
political philosophy. Conservatism may often be a useful practical
maxim) but it does not give us any guiding principles which can
influence long-range developments.
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are preceded by the num ber of the volume and followed by the num ber of the
page on which the report of the case begins and, where necessary, the page to
which reference is made.) ,

(Op. cit., loc. cit., or ibid. references always refer to a work by the same author
quoted in an earlier note to the same chapter.)

The quotation on the title page is taken from Algernon Sidney, Discourses con­
cerning Government (London, 1698), p. 142, Works (new ed.; London, 1772),
p. 151.

Introduction

The quotation at the head is taken from Pericles' Funeral Oration as reported
by Thucydides, The Peloponnesian War ii. 37-39, trans. R. Crawley ("Modern
Library" ed., p. 104).

1. .There are sayings which gain currency because they express what at one
time seemed an important truth, continue to be used when this truth has become
known to everybody. and are still used when, through frequent and mechanical
use, they have ceased to carry a distinct meaning. They are finally dropped be­
cause they 1)0 longer pr~voke any thought. They are rediscovered only after
they have been dormant for a generation and then can be used with new force
to convey something like their original meaning-only to go through the same
cycle once more if they are successful.

2. The last comprehensive attempt to restate the principles of a free society,
already much qualified and in the restrained form expected of an academic text­
book, is H. Sidgwick, The Elements oj Politics (London, 1891). Though in many
respects an admirable work, it scarcely represents what must be regarded as the
British liberal tradition and is already strongly tainted with that rationalist utili­
tarianism which led to socialism.

3. In England, where the tradition of liberty lasted longer than in other
European cl?untries, as early as 1885 a writer whose work was then widely read
among liberals could say of these liberals that "the reconstruction of society,
not the liberation of individuals, is now their most pressing task" (F. C. Mon­
tague, The Limits oj Individual Liberty [London, 18851. p. 16).

4. Frederick Watkins, The Political Tradition oj the West (Cambridge: Har­
vard University Press, 1948), p. 10.

5. I also hope that I shall not lay myself open to the reminder addressed to
Edmund Burke by S. T. Colericlge, particularly important in our time, that "it
is bad policy to. represent a political system as having no charm but for robbers
and assassins, and no natural origin but in the brains of fools or madmen, when
experience has proved that the great danger of the system consists in the peculiar
fascination it is calculated to exert on noble and imaginative spirits; on all those
who, in the amiable intoxication of youthful benevolence, are apt to mistake their
own best virtues and· choicest powers for the average qualities and attributes of
the human character" (The Political Thought oj Samuel Taylor Coleridge, ed.
R. J. White [London, 1938J. p. 235).
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6. Cf. W. H. Auden in his Introduction to Henry James, The American Scene
(New York, 1946), p. xviii: "Liberty is not a value; but the ground of value";
and see also C. Bay, The Structure of Freedom (Stanford, Calif.: Stanford Uni­
versity Press, 1958), p. 19: "Freedom is the soil required for the full growth of
other values." (This latter work became available too late to admit of more than
occasional references in the notes.)

7. Cf. A. N. Whitehead, Adw:nture of Ideas (New York: Mentor Books, 1955),
p. 73: "Unfortunately the notion of freedom has been eviscerated by the literary
treatment devoted to it.... The concept of freedom has been narrowed to the
picture of contemplative people shocking their generation. When we think of
freedom, we are apt to confine ourselves to freedom of thought, freedom of the
press, freedom of religious opinion.... This is a thorough mistake.... The
literary expression of freedom deals mainly with frills.... In fact, freedom of ac­
tion is the primary need."

8. C. L. Becker, New Libertiesfor Old (New Haven: Yale University Press,
1941), p. 4.

9, David Hume, who will be our constant companion and sage guide through­
out the following pages, could speak as early as 1742 (Essays, II, 371) of "that
grave philosophic Endeavour after Perfection, which, under Pretext of Reform­
ing Prejudices and Errors, strikes at all the most endearing Sentiments of the
Heart, and all the most useful Byasses and Instincts, which can govern a human
creature" and warns us (p. 373) "not to depart too far from the received Maxims
of Conduct and Behaviour, by a refin'd Search after Happiness or Perfection."

lQ. W. Wordsworth, The Excursion (London, 1814), Part II.
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PART I

The quotation below the subtitle of Part I is taken from H. B. Phillips, "On the.
Nature of Progress," Amlrican Scimtist, XXXIII (1945), 255.

CHAPTER ONE

Liberty and Liberties

The quotation at the head of the chapter is taken from The Writings of Abraham
Lincoln, ed. A. B. Lapsley (New York, 1906), VII, 121. Cf. the similar remark
by Montesquieu, Spirit oj the Laws, XI, 2 (I, 149): "there is no word that admits
of more various significations and has made more varied impressions on the
human mind, than that of liberty. Some have taken it as a means of deposing a
person on whom they had conferred a tyrannical authority; others for the power
of choosing a' superior whom they are obliged to obey; others for the right of
bearing arms, and of being thereby enabled to use violence; others, in fine, for
the privilege of being governed .by a native of their own country, or by their
own laws."

1. There does not seemrto exist any accepted distinction in meaning between
the words ·"freedom" and "liberty:' and we shall use them interchangeably.
Though I haye a personal preference for the former, it seems that "liberty"
lends itself less to abuse. It could hardly have been used for that "noble pun"
Uoan Robinson, PrilJatl Entlrpriu or Public Control [London, 1943]) of Franklin
D. Roosevelt's when he included "freedom from want" in his conception of
liberty.

2. The limited value of even a very acute semantic analysis of the term "free­
dom" is well illustrated by M. Cranston, Frudom: A NlW Analysis (New York,
1953), which will be found illuminating by readers who like to see how philoso­
phers have tied themselves in knots by their curious definitions of the concept.
For a more ambitious survey of the various meanings of the word see Mortimer
Adler, Thl1dla oj Frudom: A Dialutical Examination oj thl Conaptions oJFru­
dom (New York, 1958), which I have been privileged to see in draft, and an even
more comprehensive work by H. Ofstad, announced for publication by Oslo Uni­
versity Press.

3. Cf. J. Bentham, The Limits oj Jurisprudma Difimd, ed. C. W. Everett
(New York: Columbia University Press, 1945), p. 59: "Liberty then is of two or
even more sorts, according to the number of quarters from whence coercion,
which it is the absence of, may come." See also l\{. Schlick, Probllms oj Ethics
(New York, 1939), p. 149; F. H. Knight, "The Meaning of Freedom," in Thl
Philosophy oj Amlrican Dlmocracy, ed. C. M. Perry (Chicago: University of
Chicago Press, 1943), p. 75: "The primary meaning of freedom in society ... is
always a negative concept ... and coercion is the term which must really be
defined"; and the fuller discussion by the same author in "The Meaning of
Freedom,"Ethics, Vol. LII (1941-42), and "Conflict of Values: Freedom and Jus­
tice," in Goals oj Economic Lijl, ed. A. Dudley Ward (New York, 1953); also
F. Neumann, Till Dlmocratic and thl Authoritarian Statl (Glencoe, Ill., 1957),
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p. 202: "The formula, freedom equals absence of coercion, is still correct ... from
this formula there follows fundamentally the whole rational legal system of the
civilized world.... It is the element of the concept of freedom that we can
never give up"; and C. Bay, The Structure of Freedom (Stanford, Calif.: Stanford
University Press, 1958), p. 94: "Among all the freedom goals, the goal ofmaximis­
ing everyone's- freedom from coercion should take fir~t priority."

4. Currently the expression "civil liberty" seems to be used chiefly with re­
spect to those exercises of individual liberty which are particularly significant
for the functioning of democracy, such as freedom of speech, of assembly, and
of the press-and in the United States particularly with reference to the oppor­
tunities guaranteed by the Bill of Rights. Even the term "political liberty" is
occ;:sionally used to describe, especially in contrast to "inner liberty," not the
collective liberty for which we shall employ it, but personal liberty. But thougll
this usage has the sanction of Montesquieu, it can today only cause confusion.

5. Cf. E. Barker, Reflections on Government (Oxford: Oxford University Press,
1942), p. 1: "Originally liberty signified the quality or status of the free man, or
free producer, in contradistinction to the slave." It seems that, etymologically,
the Teutonic root of "free" described the position of a protected member of the
community (cf. G. Neckel, "Adel und Gefolgschaft," Beitrage zur Geschichte der
deutschen Sprache und Literatur, XLI [1916], esp. 403: " 'Frei' hiess urspriinglich
derjenige, der nicht schutz- und rechtlos war." See also O. Schrader, Sprachver­
gleichung und Urgeschichte, 11/2, Die Uruit [3d ed.; Jena, 1906-7], p: 294,
and A. Waas, Die alte deutsche Freiheit [Munich and Berlin, 1939], pp. 10-15).
Similarly, Latin liber and Greek eleutheros seem to derive from words denoting
membership in the tribe. The significance of this will appear later when we ex­
amine the relation between law and liberty.

6. Cf. T. H. Green, Lectures on the Principles ofPoliticalObligation (new impr.;
London, 1911), p. 3: "As to the sense given to .'freedom,' it must of course be
admitted that every usage of the term to express anything but a social and
political relation of one man to others involves a metaphor. Even in the original
application its sense is by no means fixed. It always implies indeed some exemp­
tion from compulsion by others, but the extent and conditions of this exemption,
as enjoyed by the 'freeman' in different states of society, are very various. As
soon as the term 'freedom' comes to be applied to anything els.e than an estab­
lished relation between a man and other men, its sense fluctuates much more."
Also L. von Mises, Socialism (new ed.; New Haven: Yale University Press,
1951), p. 191: "Freedom is a sociological concept. It is meaningless to apply it to
conditions outside society"; and p. 194: "This, then, is freedom in the external
life of man-that he is independent of the arbitrary power of his fellows."

7. Cf. F. H. Knight, "Discussion: The Meaning of Freedom," Ethics, LII
(1941-42),93: "If Crusoe fell into a pit or became entangled in jungle growth, it
would certainly be correct usage to speak of his freeing himself or regaining his
liberty-and this would apply to an animal as welL" This may well be established
usage by now, but it nevertheless refers to a conception of liberty other than
that of absence of coercion which Professor Knight defends.

8. The linguistic cause of the transfer of "free" and of the corresponding
nouns to various uses seems to have been the lack in English (and apparently in
all Germanic and Romance languages) of an adjective which can be used gen­
erally to indicate that something is absent. "Devoid" or "lacking" are generally
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used only to express the absence of something desirable or normally present.
There is no corresponding adjective (other than "free" of) to describe the ab­
sence of something undesirable or alien to an object. We will generally say that
something is free of vermin, of impurities, or of vice, and thus freedom has come
to mean the absence of anything undesirable. Similarly, whenever we want to
say that something acts by itself, undetermined or uninfluenced by external fac­
tors, we speak of its being free of influences not normally connected with it. In
science we speak even of "degrees of freedom" when there are several possibilities
unaffected by the known or assumed determinants (cf. Cranston, op. cit., p. 5).

9. All these would have to be described as unfree by H. J. Laski, who contend­
ed (Liberty in the Modern State [new ed.; London, 1948], p. 6) that "the right ...
to the franchise is essential to liberty; and a citizen excluded from it is unfree."
By similarly defining freedom, H. Kelsen ("Foundations of Democracy," Ethics,
LXVI, No.1, Pt. 2 [1955], 94) triumphantly reaches the conclusion that "the
attempts at showing an essential connection between freedom and property ...
have failed," though all those who have asserted such a connection have been
speaking of individual and not political freedom.

10. E. Mims, Jr., The Majority of the People (New York, 1941), p. 170.
11. Cf. Montesquieu, Spirit of the Laws, XI, 2 (I, 150): "In fine, as in democ­

racies the people seem to act almost as they please, this sort of government has
, been deemed the most free, and the power of the people has been confounded

with their liberty." Also J L. De Lolme, The Constitution of England (new ed.;
London, 1800), p. 240: "To concur by one's suffrage in enacting la.ws is to enjoy
a share, whatever it may be, in power:' to live in a state where the laws are equal
to all, and sure to be executed .•. is to be free." Cf. also the passages quoted in
nn. 2 and 5 to chap. vii.

12. The full description of the proper state of mind of a Jesuit, quoted by
William James from one of the letters of Ignatius Loyola (Varieties of Religious
Experience [New York and London, 1902], p. 314) runs as follows: "In the hands
of my Superior, I must be a soft wax, a thing, from which he is to require what­
ever pleases him, be it to write or receive letters, to speak or not to speak to
sllch a person, or the like; and I must put all my fervor in executing zealously
and exactly what I am ordered. I must consider myself as a corpse which has
neither intelligence nor will; be like a mass of matter which without resistance
lets itself be placed wherever it may please anyone; like a stick in the hand of
an old man, who uses it according to his needs and places it where it suits him.
So must I be under the hands of the Order, to serve it in the way it judges most
useful."

13. The difference between this concept of "inner liberty" and liberty in the
sense of absence of coercion was clearly perceived by the medieval Scholastics,
who distinguished sharply between libertas a necessitate and libertas a coactione.

14. Barbara Wootton, Freedom under Pfanning(London, 1945), p. 10. The
earliest explicit use of freedom in the sense of power which is known to me oc­
curs in Voltaire, Le Philosophe ignorant, XIII, quoted by B. de Jouvenel, De fa
souverainete (Paris, 1955), p. 315: ".ttre veritablement libre, c'est pouvoir. Quand
je peux faire ce que je veux, voila ma liberte." It seems ever since to have re­
mained closely associated with what we shall later (chap. iv) have to distinguish
as the "rationalist," or French, tradition of liberty.

15. Cf. P. Drucker, The End of Economic Man (London, 1939), p. 74: "The
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Jess freedom there is, the more there is talk of the 'new freedom.' Yet this new
freedom is a mere word which covers the exact contradiction ·of all that Europe
ever understood by freedom.... The new freedom which is preached in Europe
is, however, the right of the majority against the individual." That this "new
freedom" has been preached equally in the United States is shown by Woodrow
Wilson, The New Freedom (New York, 1913), see esp. p. 26. A more recent illus­
tration of this is an article by A. G. Gruchy, 'The Economics of the National
Resources Committee," A.E.R., XXIX (1939), 70, where the author observes
approvingly that "for the economists of the National Resources Committee eco­
nomic freedom is not a question of the absence of restraint upon individual activi­
ties, but instead it is a problem of collective restraint and direction imposed upon
individuals and groups to the end that individual security may be achieved."

16. A definition in terms of absence. of restraint in which this meaning is
stressed, such as that of E. S. Corwin, Liberty against Government (Baton Rouge:
Louisiana State University Press, 1948), p. 7: "Liberty signifies the absence of
restraints imposed by other persons upon our own freedom of choice and ac-
tion" would therefore be quite acceptable. .

17. The Shorter Oxjord English Dictionary (Oxford, 1933) gives as the first
definition of "coerce": "To constrain, or restrain by force, or by authority rest­
ing on force."

18. B. Russell, "Freedom and Government," in Freedom, Its Meaning, ed.
R. N. Anshen (New York, 1940), p. 251.

19. T. Hobbes, Leviathan, ed. M. Oakeshott (Oxford, 1946), p. 84.
20. J. R. Commons, The Legal Foundations oj Capitalism (New York, 1924),

esp. chaps. ii-iv.
21. J. Dewey, "Liberty and Social Control," Social Frontier, November, 1935,

p. 41. Cf. also his article "Force and Coercion," Ethics, XXVI (1916), 362:
"Whether [the use of force] is justifiable or not •.. is, in substance, a question of
efficiency (including economy). of means in the accomplishing of ends"; and
p. 364: "The criterion of value lies in the relative efficiency and economy of the
expenditure of force as a means to an end." Dewey's jugglery with the concept
of liberty is indeed so appalling that the judgment of D. Fosdick, What Is Liberty?
(New York, 1939), p. 91, is hardly unjust: "The stage, however, is fully set for
this [identification of liberty with some principle, such as equality] only when
the definitions of liberty and of equality have been so juggled that both refer to
approximately the same condition of activity. An extreme example of such
sleight-of-hand is provideq by John Dewey when he says: 'If freedom is com­
bined with a reasonable amount of equality and security is taken to mean cul­
tural and moral security and also material safety, I do not think that security is
compatible with anything but freedom.' ! fter redefining two concepts so that
they mean approximately the same condition of activity he assures us that the
two are compatible. There is no end to 'such legerdemain."

22. J. Dewey, Experience and Education (New York, 1938), p. 74; cf. also
W. Sombart, Der moderne Kapitalismus, II (Leipzig, 1902), 43, where it is ex­
plained that "Technik" is "die Entwicklung zur Freiheit." The idea is developed
at length in E. Zschimmer, Philosophie der Technik (Jena, 1914), pp. 86-91.

23. Cf. R. B. Perry in Freedom: Its Meaning, ed. R. Anshen (New York, 1940),
p. 269: "The distinction between 'welfare' and liberty breaks down altogether,
since a man's effective liberty is proportional to his resources." Th~ has led
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others to the contention that "if more people are buying automobiles and taking
vacations, there is more liberty" (for reference see chap. xvi, n. 72).

24. An amusing illustration of this is provided by D. Gabor and A. Gabor,
"An Essay on the Mathematical Theory of Freedom," Journal oj the Royal Sta­
tistical Society, Ser. A, CXVII (1954),32. The authors begin by stating that free­
dom "means the absence of undesirable restraints, hence the concept is almost
coextensive with everything which is desirable" and then, instead of discarding
this evidently useless concept, ,not only adopt it but proceed to "measure" free­
dom in this sense.

25. Cf. Lord Acton, Lectures on Modern History (London, 1906), p. 10:
"There is no more proportion between liberty and power than between eternity
and time." Also B. Malinowski, Freedom and Civilization (London, 1944), p. 47:
"Ifwe were carelessly to identify freedom with power, we obviously would nurse
tyranny, exactly as we land into anarchy when we equate liberty with lack of
any restraint." See also F. H. Knight, "Freedom as Fact and Criterion," in
his Freedom and Reform (New York, 1947), pp. 4 If.; J. Cropsey, Polity and Econo­
my (The Hague, 1957), p. xi; and M. Bronfenbrenner, "Two Concepts of Eco­
nomic Freedom," Ethics, Vol. LXV (1955).

26. The distinction between "po~itive" and "negative"liberty has been popu­
larized by T. H. Green and through him derives ultimately from Hegel. See par-

., ticularly the lecture "Liberal Legislation and Freedom of Contract," The Works
oj T. H. Gr,een, ed. R. L. Nettleship (London, 1888), Vol. III. The idea which is
there connected mainly with "inner freedom" has since been put to many uses. Cf.
Sir Isaiah Berlin, Two Concepts of Liberty (Oxford, 1958), and, for a characteristic
taking-over of the socialist arguments by the conservatives, Clinton Rossiter,
"Toward an American Conservatism," Yale Review, XLIV (1955), 361, who
argues that "the conservative should give us a definition of liberty that is posi­
tive and all-embracing.... In the new conservative dictionary, liberty will be
defined with the help of words like opportunity, creativity, productivity, and
security."

27. W. L. Westennann, "Between Slavery and Freedom," American Histori­
cal Review, L (1945), 213-27.

28. This was at least the case in practice, if perhaps not in strict law (cf. J. W.
Jones, The Law and Legal Theory oj the Greeks [Oxford: Oxford University Press,·
1956J, p. 282).

29. Cf. F. H. Knight, Freedom and Reform (New York, 1947), p. 193: "The
primary function of government is to prevent coercion and so guarantee to every
man the right to live his own life on tenns of free association with his fellows."
See also his discussion of the topic in the article quoted in n. 3 above.

30. Cf. R. von Ihering, Law as a Means to an End, trans. I. Husik (Boston,
1913), p. 242; Max Weber, Essays in Sociology (New York, 1946), p. 78: "A State
is a human community that (successfully) claims the monopoly oj the legitimate
use oj physicaljorce"; B. Malinowski, Freedom and Civilization (London, 1944),
p. 265: the state "is the only historic institution which has the monopoly of
force"; also J. M. Clark, Social Contrrt/oj Business (2d ed.; New York, 1939),
p. 115: "Forcible coercion is supposed to be the monopoly of the state"; and
E. A. Hoebel, The Law oj Primitive Man (Cambridge: Harvard University
Press, 1954), chap. ii.
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CHAPTER TWO

The Creative Powers oj a Free Civilization

The quotation at the head of the chapter is taken from A. N. Whitehead, Intro­
duction to Mathematics (London, 1911), p. 61. An earlier version of the chapter
appeared in Essays on Individuality, ed. F. Morley (Pittsbutsh: University of
Pennsylvania Press, 1958).

1. Cf. A. Ferguson, An Essay on ihc History oj Civil Society (Edinburgh,
1767), p. 279: "Tile artifices of the beaver, the ant and the bee, are described to
the wisdom of nature. Those of polished nations are ascribed to themselves, and
are supposed to indicate a capacity superior to that of rude minds. But the es­
tablishments of men, like those of every animal, are suggested by nature, and
are the result of instinct, directed by the variety of situations in w~ich mankind
are placed. Those establishments arose from successive improvements that were
made, without any sense of their general effect; and they bring human affairs
to a state of complication, which- the greatest reach of capacity with which the
human nature was ever adorned, could not have projected; nor even when the
whole is carried into execution, can it be comprehended in its full extent."

2. Cf. M. Polanyi, The Logic oj Liberty (London, 1951), p. 199: "The concep­
tions by the light of which men will judge our own ideas in a thousand years-or
perhaps even in fifty years-are beyond our guess. If a library of the year 3000
came into our hands today, we could not understand its contents. How should
we consciously determine a future which is, by its very nature, beyond our com­
prehension? Such presum ption reveals only the narrowness of an outlook un­
informed by humility."

3. Leslie A. White, "Man's Control over Civilization: An Anthropocentric
Illusion," Scientific Monthly, LXVI (1948), 238.

4. See G. Ryle, "Knowing How and Knowing That," Proceedings oj the Aristo­
telian Society, 1945/46; and now compare also M. Polanyi, Personal Knowledge:
Towards a Post-eritical Philosophy (London and Chicago, 1958).

5. Cf. the often quoted observation by F. P. Ramsey, The Foundations oj
Mathematics (Cambridge: Cambridge University Press, 1925), p. 287: "There
is nothing to know except science."

6. On these different kinds of knowledge see my article "Ueber den 'Sinn'
sozialer Institutionen," Schweizer Monatsh~fte, October, 1955, and, on the appli­
cation of the whole argument of this chapter to the more specifically economic
problems, the two essays on "Economics and Knowledge" and "The Use of
Knowledge in Society" reprinted in my Individualism and Economic Order (Lon.
don and Chicago, 1948).

7. G. de Santillana, TIU Crime oj GaJiJeo (Chicago: University of Chicago
Press, 1955), p. 34. Herbert Spencer also remarks somewhere: "In science the
more we know, the more extensive the contact with nescience."

8. Cf. H. G. Barnett, Innovation: The Basis. oj Cultural Change (New York,
1953), esp. p. 19: "Every individual is an innovator many times over"; and p. 65:
"There is a positive correlation between individualism and innovative po.!entiaI.
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The greater the freedom of the individual to explore his world of experience and
to organize its elements in accordance with his private interpretation of his sense
impressions, the greater the likelihood of new ideas coming into being."

9. Cf. W. A. Lewis, The Theory of Economic Growth (London, 1955), p. 148:
"These innovators are always a minority. New ideas are first put into practice
by one or two or very few persons, whether they be new ideas in technology, or
new forms of organization, new commodities, or other novelties. These ideas
may be accepted rapidly by the rest of the population. More probably they are
received with scepticism and unbelief, and make their way only very slowly at
first if at all. After a while the new ideas are seen to be successful; and are then
accepted by increasing numbers. Thus it is often said that change is the work of
an elite, or that the amount of change depends on the quality of leadership in a
community. This is true enough if it implies no more than that the majority of
people are not innovators, but merely imitate what others do. It is, however,
somewhat misleading if it is taken to imply that some specific class or group of
people get all the new ideas." Also p. 172: "Collective judgement of new ideas
is so often wrong that it is arguable that progress depends on individuals being
free to back their own judgement despite collective disapproval. ... To give a
monopoly of decision to a government committee would seem to have the dis­
advantage of both worlds."

. , 10. One of the few authors who have seen clearly at least part of this was
F. W. Maitland, who streS6es (Collected Papers (Cambridge: Cambridge Univer­
sity Press, 1911), I, 107) that "the most powerful argument is that based on the
ignorance, the necessary ignorance, ofour masters." See, however, B. E. Kline and
N. H. Martin, "Freedom, Authority and Decentralization," Harvard Business Re­
view, XXXVI (1958), esp. 70: "the chief characteristic of the command hierarchy,
or any group in our society, is not knowledge but ignorance. Consider that anyone
person can know only a fraction of what is goir.g on around him. Much of what
that person knows or believes will be false rather than true.•.. At any given time,
vastly more is not known than is known, either by one person in a command
chain or by all the organization.-I t seems possible, then, that in organizing our­
selves into a hierarchy of authority for the purpose of increasing efficiency, we
may reaIly be institutionalizing ignorance. While making better use of what the
few know, we are making sure that the great majority are prevented from explor­
ing the dark areas beyond our knowledge."

There is one important respect in which the term "ignorance" is somewhat
too narrow for our purposes. There are occasions when it would probably be
better to speak of "uncertainty" with reference to ignorance concerning what
is right, since it is doubtful whether we can meaningfully speak about something
being right if nobody knows what is right in the particular context. The fact in
such instances may be that the existing morals provide no answer to a problem,
though there might be some answer which, if it were known and widely accepted,
would be very valuable. I am much indebted to Mr. Pierre F. Goodrich, whose
comment during a discussion helped to clarify this important point for me,
though I have not been persuaded to speak generally of "imperfection" where I
stress ignorance. .

11. Cf. J. A. Wheeler, "A Septet of Sibyls: Aids in the Search for Truth,"
dmerican Scientist, XLIV (1956), 360: "Our whole problem is to make the mis­
takes as fast as possible."
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12. Cf. the remark of Louis Pasteur: "In research, chance helps only those
whose minds are well prepared for it," quoted by R. Taton, Reason and Chance
in Scientific Discovery (London, 1957), p. 91.

13. Cf. A. P. Lerner, "The Backward-leaning Approach to Controls," J.P.E.,
LXV (1957), 441: "The free-trade doctrines are valid as general rules whose
general use is generally beneficial. As with all generai rules, there are particular
cases where, if one knew all the attendant circumstances and the full effects in
all their ramifications, it would be better for the rule not to be- applied. But
that does not make the rule a bad rule or give reason for not applying the rule
where, as is normally the case, one does not know all the ramifications that
would make the case a desirable exception."

14. Cf. H. Rashdall, "The Philosophical Theory of Property," in Property:
Its Duties and Rights (New York and London, 1915), p. 62: "The plea for liberty
is not sufficiently met by insisting, as has been so eloquently and humorously
done by Mr. Lowes Dickinson (Justice and Liberty: a Political Dialogue, e.g. pp.
129, 131), upon the absurdity of supposing that the propertyless labourer under
the ordinary capitalistic regime enjoys any liberty of which socialism would de­
prive him. For it may be of extreme importance that some should enjoy liberty­
that it should be possible for some few men to be able to dispose of their time in
their own way-although such liberty may be neither possible nor desirable for
the great majority. That culture requires a considerable differentiation in social
conditions is also a principle of unquestionable importance," See also Kline and
Martin in the article quoted in n. 10, p. 69: "If there is to be freedom for the
few who will take advantage of it, freedom must be offered to the many. If any
lessoni s clear from history, it is this,"

15. For the use of the term "formation," more appropriate in this· connection
than the usual "institution," see my study on The Counter-Revolution oj Science ,
(Glencoe, Ill., 1952), p. 83.

16. Cf. my article "Degrees of Exp1anation," British JournalJor the Philoso­
phy oj Science, Vol. VI (1955).

17. See A. pirector, "The Parity of the Economic Market Place," in ConJer- .
ence on Freedom and the Law ("University of Chicago Law School Conference
Series," No. 13 [Chicago, 1953]).

18. Cf. my book The Road to Serfdom (London and Chicago, 1944), chap. vii.
19. See K. R. Popper, The Open Society and Its Enemies (American ed.;

Princeton: Princeton University Press, 1950), esp. p. 195: "If we wish to remain
human, there is only one way, the way into the open society. We must go into the
unknown, the uncertain and insecure, using what reason we may have to plan for
both, security and freedom,"

CHAPTER THREE

The Common Sense of Progress

The quotation at the head of the chapter is taken from Mlmoires du Cardinal
de Retz (Paris, 1820), II, 497, where president Bellievre is recorded as having
said that Cromwell once told him "on ne montait jamais si haut que quand on
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ne sait ou l'on va." The phrase apparently made a deep impression on eighteenth­
century thinkers, and it is quoted by David Hume (Essays, I, 124), A. Ferguson
(An Enay on the History of Civil Society [Edinburgh, 1767], p. 187), and {accord­
ing to D. Forbes, "Scientific Whiggism," Cambridge Journal, VII (1954], 654)
also by Turgot. It appears once more, appropriately, in Dicey, Law and Opinion,
p. 231. A slightly modified version occurs in Goethe's posthumously pubilshed
Maximen und Rejlexionen: Lileratur und Leben {Schrijten zur Literatur: Grossher­
zog Wilhelm Ernst Ausgabe (Leipzig, 1913], II, 626): "Man geht nie weiter, als
wenn man nicht mehr weiss, wohin man geht." Cf. in this connection also G.
Vico (Opere, edt G. Ferrari [2d ed.; Milan, 1854], V, 183): "Homo non intelligendo
fit omnia." Since there will be no other opportunity to refer to Vico, it should be
mentioned here that he and his great disciple, F. Galiani, constitute the only
important parallel on the Continent to the antirationalist British tradition,
which we shall consider more fully in the next chapter. A German translation
of an earlier and somewhat longer version of the present chapter has been pub­
lished in Ordo, Vol. IX (1957).

1. J. B. Bury, The Idea of Progress (London, 1920), p. 2.
2. Cf. J. S. Mill, "Representative Government," in On Liberty, ed. R. B.

McCallum (Oxford, 1946), p. 121.
3. Cf. A. Ferguson, History of Civil Society (Edinburgh, 1767), p. 12: "If the

palace be unnatural the cottage is so no less: and the highest refinements of politi­
cal and moral apprehension, are no more artificial in their kind, than the first
operations of sentiments and reason." W. Roscher, Ansichten der Polkswirth­
schaft (2d ed.; Leipzig, 1861), gives, as illustrations of the "pernicious refine­
ments" against which austere moralists have thundered at one time or another,
forks, gloves, and glazed windows; Plato in his Phaedo makes one of the speakers
fear that the invention of writing, by weakening memory, would lead to degenera­
tion!

4. If it were still possible to change an established usage, it would be desir­
able to confine the word "progress" to such deliberate advance toward a chosen
goal and to speak only of the "evolution of civilization."

5. Cf. J. B. Bury, The Idea of Progress (London, 1920), pp. 236-37: "Theories
of progress are thus differentiating in to two distinct types, corresponding'to two
radically opposed political theories and appealing to two antagonistic tempera­
ments. The one type is that of constructive idealists and socialists, who can name
all the streets and towers of 'the city of gold,' which they imagine as situated
just round a promontory. The development of man is a closed system; its term
is known and is within reach. The other type is that of those who, surveying the
gradual ascent of man, believe-that by the same interplay of forces which have
conducted him so far and by a further development of the liberty which he has
fough.t to win, he will move slowly towards conditions of increasing harmony and
happiness. Here the development is indefinite: its term is unknown, and lies in
the remote future. Individual liberty is the motive force, and the corresponding
political theory is liberalism."

6. See K. R. Popper, The Poverty of Historicism (London, 1957), and my The
Counter-Revolution of Science (Glencoe, Ill., 1952).

7. It has been well put by I. Langmuir, "Freedom, the Opportunity To Profit
from the Unexpected," (General Electric] Research Laboratory Bulletin, Fall,
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1956: "In resear~h work, you cannot plan to make discoveries but you can plan
work which would probably lead to discoveries."

8. Cf. M. Polanyi, Tht Logic of Libn-/y (London, 1951), and the remarkable
early discussion of these issues in S. Bailey, Essays on /ht Forma/ion and Publica­
lion of Opinions (London, 1821), especially the observation in the Preface: "It
seems to be a necessary condition of human science, that we should learn many
useless things, in order to become acquainted with those which are of service; and
as it is impossible, antecedently to experience, to know the value of our acquisi­
tions, the only way in which mankind can secure all the advantages of knowledge
is to prosecute their inquiries ir every possible direction. There can be no greater
impediment to the progress of science than a perpetual and anxious reference at
every step to palpable utility. Assured that the general results will be beneficial,
it is nQt wise to be too solicitous as to the immediate value of every individual
effort. Besides there is a certain completeness to be attained in every science, for
which we ire obliged to acquire many particulars not otherwise of any worth.
Nor is it to be forgotten, that trivial and apparently useless acquisitions are often
the necessary preparatives to important discoveries."

9. A. Smith, W.o.N., I, 83. See by way of contrast J. S. Mill, who in 1848
(Principln, IV, vi, 2, p. 749) seriously contended that "it is only in the back­
ward countries of the world that increased production is still an important ob­
ject: in those most advanced, what is economically needed is a better distribu­
tion." He appears to have been unaware that an attempt to cure even extreme
poverty by redistribution would in his time have led to the destruction of all
of what he regarded as cultured life, without achieving its object.

10. G. Tarde, Social Laws: An Ou/lim of Sociology, trans. H. C. Warren (New
York, 1907), p. 194.

11. Cf. the two important articles in the Timn Li/trary Suppltmen/, "The
Dynamic SOl;iety," February 24, 1956 (also in pamphlet form) and "The Secu­
lar Trinity," December 28, 1956.

12. Cf. H. C. Wallich, "Conservative Economic Policy," Yalt Rtvitw, XLVI
(1956). 67: "From a dollars-and-cents poin t of view, it is quite obvious that over
a period of years, even those who find themselves at the short end of inequality
have more to gain from faster growth than from any conceivable income re­
distribution. A speedup in real output of only one extra per-cent per year will
soon lift even the economically weakest into income brackets to which no
amount of redistribution could promote them.•.. For the economist, economic
inequality acquires a functional justification thanks to the growth concept. Its
ultimate results benefit even those who at first seem to be losers."

13. Cf. on these effects in one of the most remote parts of the world John
Clark, Hunza: Lost Kingdom of /ht Himalayas (New York, 1956), p. 266: "Con­
tact with the West, either directly or second-hand, has reached the outermost
nomad, the deepest jungle village. More than a billion people have learned that
we live happier lives, perform more interesting work, and enjoy greater physical
comforts than they do. Their own cultures have not given them these things,
and they are determined to possess them. Most Asians desire all of our advan­
tages with as little change as possible in their own customs."
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CHAPTER FOUR

Freedom, Reason, and Tradition

The quotation at the head of the chapter is taken from Tocqueville" Democracy,
Vol. I, chap. xiv, pp. 246 f.; cf. also Vo.! II, chaI\- ii, p. 96: "The advantages that
freedom brings are shown only by the lapse of time, and it is always easy to
mistake the cause in which they originate." An earlier and slightly longer ver­
sion of thi~ chapter has appeared in Ethics, Vol. LXVIII (1958).

1. Tocqueville remarks somewhere: "Du dix-huitieme siecle et de la revolu­
tion, etaient sortis deux fleuves: Ie premier conduisant les hommes aux institu­
tions libres, tandis que Ie second les menant au pouvoir absolu." Cf. the observa­
tion by Sir Thomas E. May, Democracy in Europe (London, 1877), II, 334: "The
history of the one [France], in modern times, is the history of Democracy, not of
liberty: the history of the other [England] is the history of liberty, not of Democ­
racy." See also G. de Ruggiero, The History of European Liberalism, trans. R. G.

, Collingwood (Oxford: Oxford University Press, 1927), esp. pp. 12, 71, and 81.
On the abse,nce of a truly liberal tradition in France see E. Faguet, Le Liberalisme
(Paris, 1902), esp. p. 307.

2. "Rationalism" and "rationalistic" will be used here throughout in the sense
defined by B. Groethuysen, in "Rationalism," E.8.8., XIII, 113, as a tendency
"to regulate individual and social life in accordance with principles of reason
and to eliminate as far as possible or to relegate to'the background everything
irrational." Cf. also M. Oakeshott, "Rationalism in Politics," Cambridge Journal,
Vol. I (1947).

3. See E. Halevy, The Growth of Philosophic Radicalism (London, 1928), p. 17.
4. Cf. J. L. Talmon, The Origins of Totalitarian Democracy (London, 1952).

Though Talmon does not identify "social" with "totalitarian" democracy, I
cannot but agree with H. Kelsen ("The Foundations of Democracy," Ethics,
LXVI, Part 2 (1955], 95 n.) that "the antagonism which Talmon describes as
tension between liberal and totalitarian democracy is in truth the antagonism
between liberalism and socialism and not between two types of democracy."

5. Francis Lieber, "Anglican and Gallican Liberty," originally published in a
South Carolina newspaper in 1849 and reprinted in Miscellaneous Writings
(Philadelphia, 1881), p. 282. See also p. 385: "The fact that Gallican liberty ex­
pects everything from organization while Anglican liberty inclines to development,
explains why we see in France so little improvement and expansion of institu­
tions; but when improvement is attempted, a total abolition of the preceding
state of things-a beginnIng ab ovo-a re-discussion of the first elementary
principles."

6. An adequate account of this philosophy of growth which provided the in­
tellectual foundations for a policy of freedom has yet to be written and cannot
be attempted here. For a fuller appreciation of the Scottish-English school and
its differences from the French rationalist tradition see D. Forbes, "Scientific
Whiggism: Adam Smith and John Millar," Cambridge Journal, Vol. VII (1954),
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and my own lecture, Individualism, True and Falu (Dublin, 1945), reprinted in
Individualism and Economic Order (London and Chicago, 1948) (the latter par­
ticularly for the role played by B. Mandeville in this tradition which I am pass­
ing over here). For further reference see the earlier version of this article in EthiCJ,
Vol. LVXIII (1958).

7. See especially the work of Sir Mathew Hale referred to in n. 20, below.
8. Montesquieu, Constant, and Tocqueville were often regarded as Anglo­

maniacs by their compatriots. Constant was partly educated in Scotland, and
Tocqueville could say of himself that "So many of my thoughts and feelings are
shared by the English that EngPand has turned into a second native land of the
mind for me" (A. de Tocqueville, 70urtltyJ to England and Irtland, ed. J. P.
Mayer [New Haven: Yale University Press, 1958], p. 13). A fuller list of eminent
French thinkers who belonged more to the evolutionary "British" than to the
rationalistic "French" tradition would have to include the young Turgot and
E. B. de Condillac.

9. On Jefferson's shift from the "British" to the "French" tradition as a re­
sult of his stay in France see the important work by O. Vossler, Die amerikan­
ischen Revolutionsideale in ihrem Yerhiiltnis zu den europiiischen (Munich, 1929).

10. Talmon, op. cit., p. 2.
11. Ibid., p. 71. Cf. also L. Mumford, Faith/or Living (New York, 1940), pp.

64-66, where a contrast is drawn between "ideal liberalism" and "pragmatic
liberalism," and W. M. McGovern and D. S. Collier, RadicalJ and Conu11JativtJ.
(Chicago, 1958), where "conservative liberals" and "radical liberals" are distin­
guished.

12. A. Ferguson, An EJJay on the History 0/ Civil Society (Edinburgh, 1767),
p.187.

13. [Francis Jeffrey], "Craig's Life of Millar," Edinburgh Review, IX (1807),
84. F. W. Maitland much later spoke similarly somewhere of "the stumbling
forward in our empirical fashion, blundering into wisdom."

14. Forbes, op. cit., p. 645. The importance of the Scottish moral philosophers
as forebears of cultural anthropology has been handsomely acknowledged by
E. E. Evans-Pritchard, Social Anthrqpology (London, 1951), pp. 23-25.

15. L. von Mises, Socialism (new ed.; New Haven: Yale University Press,
1951), p. 43, writes with reference to the social contract: "Rationalism could find
no other possible explanation after it had disposed of the old belief which traced
social institutions back to divine sources or at least to the enlightenment which
came to man through divine inspiration. Because it led to present conditions,
people regarded the development of social life as absolutely purposeful and ra­
tional; how then could this development have come about except through con­
scious choice in recognition of the fact that it was purposeful and rational?"

16. Quoted by Talmon, op. cit., p. 73.
17. M. Tullius Cicero, De re publica ii. 1,2; cf. also ii. 21. 37. Neratius, a later

Roman jurist quoted in the Corpus iuris civilis, even went so far as to exhort
lawyers: "Rationes eorum quae constituuntur inquiri non oportet, alioquin mul­
ta quae certa sunt subvertuntur" ("We must avoid inquiring about the rationale
of our institutions, since otherwise many that are certain would be overturned").
Although in this respect the Greeks were somewhat more rationalistic, a similar
conception of the growth of law is by no means absent. See, e.g., the Attic orator
Antiphon, On the Choreutn par 2. (Minor Attic Orators, ed. K. J. Maidment
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["Loeb Classical Library" (Cambridge: Harvard University Press, 1941)], I, 247),
where he speaks of laws having "the distinction of being the oldest in this coun­
try, ... and that is the surest token of good laws, as time and experience show
mankind what is imperfect."

18. R. Descartes, d Diuouru on Method ("Everyman" ed.), Part II, p. 11.
19. Cf. Talmon, op. cit., p. 142. On the influence of the Spartan ideal on Greek

philosophy and especially on Plato and Aristotle see F. Oilier, Le Mirage spar­
tiate (Paris, 1933), and K. R. Popper, The Open Society and Its Enemies (London,
1945).

20. "Sir Mathew Hale's Criticism on Hobbes Dialogue on the Common
Law," reprinted as an appendix to W. S. Holdsworth, d History of English Law,
V (London, 1924),504-5 (the spelling has been modernized). Holdsworth rightly
points out the similarity of some of these arguments to those of Edmund Burke.
They are, of course, in effect an attempt to elaborate ideas of Sir Edward Coke
(whom Hobbes had criticized), especially his famous conception of the "artificial
reason" which (Seventh Report, ed. I. H. Thomas and I. F. Fraser [London, 1826),
IX, 6) he explains as follows: "Our days upon earth are but a shadow in respect
of the old ancient days and times past, wherein the laws have been by the wis­
dom of the most excellent men, in many succession of ages, by long and con­
tinued experience (the trial of light and truth) fined and refined, which no one

'man, (being of so short a time) albeit he had the wisdom of all the men in the
world, in allY one age coulc;l ever have affected or attained unto." Cf. also the
legal proverb: "Per varios usus experientia legem fecit."

21. The best discussion of the character of this process of social growth
known to me is still C. Menger, Untersuchungen, Book III and Appendix VIII,
esp. pp. 163-65,203-4 n., and 208. Cf. also the discussion in A. Macbeath, Experi­
ments in Living (London, 1952), p. 120, of "the principle laid down by Frazer
[Psyche's Task, p. 4] and endorsed by Malinowski and other anthropologists,
that no institution will continue to survive unless it performs some useful func­
tion" and the remark added in a footnote: "But the function which it serves at a
given time may not be that for the sake of which it was originally established";
and the following passage, in which Lord Acton indicates how he would have
continued his brief sketches of freedom in antiquity and Christianity (Hist. of
Freedom, p. 58): "I should have wished .•. to relate by whom and in what con­
nection, the true law of the formation of free States was recognised, and how that
discovery, closely akin to those which, under the names of development, evolu­
tion, and continuity, have given a new and deeper method to other sciences,
solved the ancient problem between stability and change, and determined the
authority of tradition on the progress of thought; how that theory, which Sir
James Mackintosh expressed by saying that Constitutions are not made, but
grow; the theory that custom and the national qualities of the governed, and
not the will of the government, are the makers of the law."

22. I am not referring here to Darwin's acknowledged indebtedness to the
population theories of Malthus (and, through him, of R. Cantillon) but to the
general atmosphere of an evolutionary philosophy which governed thought on
social matters in the nineteenth century. Though this influence has occasionally
been recognized (see, e.g., H. F. Osborn, From Ihe Greeks 10 Darwin [New York,
1894], p. 87), it has never been systematically studied. I believe that such a
study would show that most of the conceptual apparatus which Darwin employed
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lay ready at hand for him to use. One of the men through whom Scottish evolu­
tionary thought reached Darwin was probably the Scottish geologist James
Hutton.

23. See A. O. Lovejoy, "Monboddo and Rousseau" (1933), reprinted in Essays
in the History of Ueas (Baltimore: Johns Hopkins University Press, 1948).

24. It is perhaps significant that the first clearly to see this in the field of
linguistics, Sir William Jones, was a lawyer by training and a prominent Whig
by persuasion. Cf. his celebrated statement in the "Third Anniversllry Dis­
course" delivered February 2, 1786, in Asiatick Researches, I, 422, and reprinted
in his Works (London, 1807), III, 34: "The Sanscrit language, whatever be its
antiquity, is of a wonderful structure; more perfect than the Greek, more copious
than the Latin, and more exquisitely refined than either, yet bearing to both of
them a stronger affinity, both in the roots of verbs and in the forms of gram­
mar, than could possibly have been produced by accident: so strong indeed, that
no philologer could examine them all three, without believing them to have
sprung from some common source, which, perhaps, no longer exists." The con­
nection between speculation about language and that about political institutions
is best shown by one of the most complete, though somewhat late, statements of
the Whig doctrine by Dugald Stewart, Lectures on Political Economy (delivered
1809-10), printed in The Collected Works of Dugald Stewart (Edinburgh, 1856),
IX, 422-24, and quoted at length in a note to the earlier version of this chapter
in Ethics, Vol. LXVIII (1958). It is of special importance because of Stewart's in­
fluence on the last group of Whigs, the Edinburgh Revitw circle. Is it an accident
that in Germany her greatest philosopher of freedom, Wilhelm von Humboldt,
was also one of her grea test theorists of language?

25. Josiah Tucker, The Elements of Commerce (1755) in Josiah Tucker: A Se­
lection, eo.. R. 1. Schuyler (New York: Columbia University Press, 1931), p. 92. ,.

26. That for Adam Smith in particular' it was certainly not "natural liberty"
in any literal sense on which the beneficial working of the economic system de­
pended, but liberty under the law, is clearly expressed in W.o.N. Book IV, chap.
v, 11,42-43: "That security which the laws in Great Britain give to every man
that he shall. enjoy the fruits of his own labour, is alone sufficient to make any
country flourish, notwithstanding these and twenty other absurd regulations of
commerce: and this security was perfected by the revolution, much about the
same time that the bounty was established. The natural effort ofevery individual
to better his own condition, when suffered to exert itself with freedom andse­
curity, is so powerful a p!inciple, that it is alone, and without any assistance,
not only capable of carrying on the society to wealth and prosperity, but of sur·
mounting a hundred impertinent obstructions with which the folly of human laws
too often incumbers its operations:' Cf. C. A. Cooke, "Adam Smith and Juris­
prudence," lAw ~uarttrlyReview, LI (1935),328: "The theory of political econo­
my that emerges in the 'Wealth of Nations' can be seen to be a consistent theory
of law and legislation ••• the famous passage about the invisible hand rises up
as the essence of Adam Smith's view of law"; and also the interesting discussion
in J. Cropsey, Polity and Economy (The Hague, 1957). It is of some interest that
Smith's general argument about the "invisible hand" "which leads man to pro­
mote an end which was no part of his intention" already appears in Montes.
quieu, Spirito! the Laws, I, 25, where he says that "thus each individual advances
the public good, while he only thinks of promoting his own interest:' _
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27. J. Bentham, Theory of Legislation (5th ed.; London, 1887), p. 48.
28. See D. H. MacGregor, Economic Thought and Policy (Oxford: Oxford Uni·

versity Press, 1949), pp. 54-89, and Lionel Robbins, The Theory oj Economic
Policy (London, 1952), pp. 42-46.

29. E. Burke, Thoughts and Details on Scarcity, in Works, VII, 398.
30. Cf., e.g., the contrast between D. Hume, Essays, Book I, vi, p. 117:

"Political writers have established it as a maxim, that, in contriving any systein
of government, and fixing the several checks and controuls of the constitution,
every man ought to be supposed a knave, and to have no other end, in all his
actions, than private interest" (the reference is presumably to Machiavelli,
Discorsi, I, 3: "The lawgiver must assume for his purposes that all men are bad' '),
and R. Price, Two Tracts on Civil Liberty (London, 1778), p. 11: "Every man's
will, if perfectly free from restraint, would carry him invariably to rectitude and
virtue." See also my Individualism and Economic Order (London and Chicago,
1948), pp. 11-12.

31. See J. S. Mill, Essays on Some Unsellied fluestions oj Political Economy
(London, 1844), Essay V.

32. Ernest Renan, in an important essay on the principles and tendencies of
the liberal school, first published in 1858 and later included in his Essais de
morale et de critique (now in (EUTJrU completes, ed. H. Psichari, II [Paris, 1947J,

, 45 f.) observes: "Le liberalisme, ayant la pretention de se fonder uniquement
sur les prin.cipes de la raisQn, croit d'ordinaire n'avoir pas besoin de traditions.
La est son erreur... , L'erreur de I'ecole liberale est d'avoir trop cru qu'il est
facile de creer la liberte par la reflexion; et de n'avoir pas vu qu'un etablisse­
ment n'est solide que quand il a des racines historiques.... Elle ne vit pas que
tous ses efforts ne pouvait sortir qu'une bonne administration, mais jamais la
Iiberte, puisque la liberte resulte d'un droit anterieur et superieur acelui de I'Etat,
et non d'une declaration improvisee ou d'un raisonnement philosophique plus
ou moins bien deduit." Cf. also the observation by R. B. McCallum in the Intro­
troduction to his edition of J. S. Mill; On Liberty (Oxford, 1946), p. 15: "While
Mill admits the great power of custom, and within limits its uses, he is prepared
to criticise all those rules which depend upon it and are not defended by reason.
He remarks, 'People are accustomed to believe, and have been encouraged in the
belief by some who aspire to the character of philosophers, that their feelings on
subjects of this nature, are better than reasons and render reasons unnecessary.'
This is the position which Mill, as a utilitarian rationalist, was bound never to ac­
cept. It was the 'sympathy-antipathy' principle which Bentham considered was
the basis of all systems of other than the rationalist approach. Mill's primary
contention as a political thinker is that all these unreasoning assumptions should
be weighed and considered by the reflective and balanced judgment of thinking

"men.
33. Joseph Butler, Works, ed. W. E. Gladstone (Oxford, 1896), II, 329.
34. Even Professor H. Butterfield, who understands this better than most

people, finds it "one of the paradoxes of history" that "the name of England has
come to be so closely associated with liberty on the one hand and tradition on the
other hand" (Liberty in the Modern World [Toronto, 1952), p. 21).

35. T. Jefferson, Works, ed. P. L. Ford, XII (New York, 1905), 111.
36. See, e.g., E. Burke, A Leiter to a Member oj the National Assembly, in

Works, VI, 64: "Men are qualified for civil liberty, in exact proportion to their
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disposition to put moral chains upon their appetites; in proportion as their love
of justice is above their rapacity; in proportion as their soundness and sobriety
of understanding is above their vani~y and presumption; in proportion as they
are more disposed to listen to the council of the wise and good, in preference to
the flattery of knaves." Also James Madison in the debates during the Virginia
Ratifying Convention, June 20,1788 (in The Depalnin the Several Siale Conven­
tions, on the Adoption of the Federal Constitution, etc., ed. J. Elliot [Philadelphia,
1863), III, 537): "To suppose that any form of government will secure liberty
or happiness without any virtue in the people, is a chimerical idea." And Tocque­
ville, Democracy, I, 12: "Liberty cannot be established without morality, nor
morality without faith"; also II, 235: "No free communities ever existed with­
out morals."

37. Bume, Treatise, Book III, Part I, sec. 1 (II, 235), the paragraph headed
"Moral Distinctions Not Deriv'd from Reason": "The rules of morality, there­
fore, are not conclusions of our reason." The same idea is already implied in the
scholastic maxim, "Ratio est instrumentum non est judex." Concerning Burne's
evolutionary view of morals, I am glad to be able to quote a statement I should
have been reluctant to make, for fear of reading more into Bume than is there,
but which comes from an author who, I believe, does not look at Burne's work
from my particular angle. In The Structure of Freedom (Stanford, Calif.: Stanford
University-Press, 1958), p. 33, C. Bay writes: "Standards ofmorality and justice
are what Bume calls 'artifacts'; they are neither divinely ordained, nor <In inte­
gral part of original human nature, nor revealed by pure reason. They are an
outcome of the practical experience of mankind, and the s()le consideration in
the slow test of time is the utility each moral rule can demonstrate toward pro­
moting human welfare. Hume may be called a precursor of Darwin in the sphere
of ethics. In effect, he proclaimed a doctrine of the survival of the fittest among
human conventions-fittest not in terms of good teeth but in terms ofmaximum
social utility."

38. Cf. H. B. Acton, "Prejudice," Revue internationale de philosophie, Vol.
XXI (1952), with the interesting demonstration of the similarity of the views of
Bume and Burke; also the same author's address, "Tradition and Some Other
Forms of Order," Proc. Arist. Soc., 1952-53, especially the remark at the begin­
ning that "liberals and collectivists join together against tradition when there
is some 'superstition' to be attacked." See also Lionel Robbins, The Theory of
Economic Policy (London, 1952), p. 196 n.

39. Perhaps even this is putting it too strongly. A hypothesis may well be
demonstrably false and still, if some new conclusions follow from it which prove
to be true, be better than no hypothesis at all. Such tentative, though partly
erroneous, answers to important questions may be of the greatest significance
for practical purposes, though the scientist dislikes them because they are apt
to impede progress.

40. Cf. Edward Sapir, Selected Writings in Language, Culture, and Personality,
ed. D. G. Mandelbaum (Berkeley: University of California Press, 1949), p. 558:
"It is sometimes necessary to become conscious of the forms of social behavior
in order to bring about a more serviceable adaptation to changed conditions, but
I believe it can be laid down as a principle of far-reaching application that in the
normal business of life it is useless and even mischievous for the individual to
carry the conscious analysis of his cultural patterns around with him. That
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should be left to the student whose business it is to understand these patterns.
A healthy unconsciousness of the forms of socialized behavior to which we are
subject is as necessary to society as is the mind's ignorance, or better unaware­
ness, of the workings of the viscera to the health of the body." See also p. 26.

41. Descartes, op. cit., Part IV, p. 26.
42. E. Burke, A Vindication of Natural Society, Preface, in Works, I, 7.
43. P. H. T. Baron d'Holbach, Systeme social (London, 1773), I, 55, quoted in

Talmon, op. cit., p. 273. Similarly naive statements are not difficult to find in
the writings of contemporary psychologists. B. F. Skinner, e.g., in Walden Two
(New York, 1948), p. 85, makes the hero of his utopia argue: "Why not experi­
ment? The questions are simple enough. What's the best behavior for the individ­
ual so far as the group is concerned? And how can the individual be induced to
behave in that way? Why not explore these questions in a scientific spirit?

"We could do just that in Walden Two. We had already worked out a code
of conduct-subject, of course, to experimental modification. The code would
keep things running smoothly if everybody lived up to it. Our job was to see
that everybody did."

44. Cf. my article "Was ist und was heisst 'sozial'?" in Masse und Demokratie,
ed. A. Hunold (Zurich, 1957), and the attempted defense of the concept in H.
Jahrreiss, Freiheit und Sozialstaat ("Kolner Universitiitsreden," No. 17 [Krefeld,

. ,1957], now reprinted in the same author's Mensch und Staat (Cologne and
Berlin, 1957).

45. Cf Tocqueville'semphasis on the fact that "general ideas are no proof
of the strength, but rather of the insufficiency of the human intellect" (Democ­
rtKy, II, 13).

46. It is often questioned today whether consistency is a virtue in social action.
The desire for consistency is even sometimes represented as a rationalistic preju­
dice, and the judging of each case on its individual merits as the truly experi­
mental or empiricist procedure The truth is the exact opposite. The desire for
consistency springs from the recognition of the inadequacy of our reason explicit­
ly to comprehend all the implications of the individual case, while the supposedly
pragmatic procedure is based on the claim that we can properly evaluate all the
implications without reliance on those principles which tell us which particular
facts we ought to take into account.

47. B. Constant, "De l'arbitraire," in (Euvres politiques de Benjamin Constant,
ed. C. Louandre (Paris, 1874), pp. 91-92.

48. It must be admitted that after the tradition discussed was handed on by
Burke to the French reactionaries and German romanticists, it was turned from
an antirationalist position into an irrationalist faith and that much of it survived
almost only in this form. But this abuse, for which Burke is partly responsible,
should not be allowed to discredit what is vall!.able in the tradition, nor should
it cause us to forget "how thorough a Whig [Burkel was to the last," as F. W.
Maitland (Collected Papers~ I [Cambridge: Cambridge University Press, 1911],
p. 67) has rightly emphasized.

49. S. S. Wolin, "Hume and Conservatism," American Political Science Re­
"itUJ, XLVIII (1954), 1001; cf. also E. C. Mossner, Life of David Bumt (London,
1954),1'.125: "In.the Age of Reason, Hume set himself apart as a systCillatic
anti-rationalist."

50. Cf. K. R. Popper, The Open Society and Its Enemies (London, 1945),
passim.
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CHAPTER FIVE

Responsibility and Freedom

The quotation at the head of the chapter is taken from F. D. Wormuth, The
Origins of Modern Constitutionalism (New York, 1949), p. 212.

1. This old truth has been succinctly expressed by G.. B. Shaw: "Liberty
means responsibility. That is why most men dread it" (Man and Superman: Max­
ims for Revolutionaries [London, 1903], p. 229). The theme has, of course, been
treated fully in some of the novels of F. Dostoevski (especially in .the Grand
Inquisitor episode of The Brothers Karamazov), and there is not much that mod­
ern psychoanalysts and existentialist philosophers have been able to add to his
psychological insight. Bu~ see E. Fromm, Escape from Freedom (New York,
1941) (English ed. entitled The Fear of Freedom); M. Grene, Dreadful Freedom
(Chicago: University of Chicago Press, 1948); and O. Veit, DieFlucht vor der
Freiheit (Frankfort on the Main, 1947). The converse of the belief in individual
responsibility and connected respect for the law which prevail in free societies
is the sympathy with the lawbreaker which seems to develop regularly in unfree
societies and which is so characteristic of nineteenth-century Russian lit'erature.

2. For a careful examination of the philosophical problems of general de­
terminism see K. R. Popper, The Logic of Scientific Discovery-Postscript: After
Twenty Years (London, 1959); cf. also my essay "Degrees of Explanation,"
British Journalfor the Philosophy of Science, Vol. VI (1955).

3. C. H. Waddington, The Scientific Attitude ("Pelican Books" [London,
1941]), p. 110.

4. This was already clearly seen by John Locke (An Essay concerning Human
Understanding, Book II, chap. xxi, sec. 14, where he speaks of the "unreasonable
because unintelligible Question, viz. Whether Man's Will be free, or no? For if I
mistake not, it follows from what I have said, that the question itself is altogether
improper"), and even by T. Hobbes, Leviathan, ed. M. Oakeshott (Oxford,
1946), p. 137. For more recent discussions see H. Gomperz, Das Problem der
Willensfreiheit (Jena, 1907); M. Schlick, Problems of Ethics (New York, 1939);
C. D. Broad, Determinism, Indeterminism, and Libertarianism (Cambridge, Eng­
land, 1934); R. M. Hare; The Language of Morals (Oxford, 1952); H. L. A. Hart,
"The Ascription of Responsibility and Rights," Proc. Arist. Soc., 1940-41, re­
printed in Logic and Language, ed. A. Flew (1st ser.; Oxford, 1951); P. H. Nowell­
Smith, "Free Will and Moral Responsibility," Mind, Vol. LVII (1948), and the
same author's Ethics ("Pelican Books""[London, 1954]); J. D. Mabbott, "Free­
will and Punishment," in ·Contemporary British Philosophy, ed. H. D. Lewis
(London, 1956); C. A. Campbell, "Is Free Will a Pseudo-Problem?" Mind, Vol.
LX (1951); D. M. MacKay, "On Comparing the Brain with Machines" (British
Association Symposium on Cybernetics), A4vancement of Science, X (1954); esp.
406; Determinism and Freedom in the Age f!f Modern Science, ed. S. Hook (New
York: New York Press, 1958); and H. Kelsen, "Causality and Imputation,"
Ethics, Vol. LXI (1950-51).
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5. Cf. David Hume, /III Enquiry concerning Human Understanding, in Essas,­
II, 79: .. By liberty, then, we can only mean a power of acting or not acting, accord
ing to the determination of the will." See also the discussion in my book, The
Sensory Order (London and Chicago: University of Chicago Press, 1952), secs.
8.93-8.94.

6. Though this contention still has the appearance of a paradox, it goes back
as far as David Hume and apparently even Aristotle. Hume stated explicitly
(Treatise, II, 192): " 'Tis only upon the principles .of necessity, that a person ac­
quires any merit or demerit from his actions, however the common opinion may
incline to the contrary." On Aristotle see Y. Simon, Traitl du libre arbitre (Liege,
1951), and K. F. Heman, Des /lristoteles Lehre von der Freiheit des menschlichen
Willens (Leipzig, 1887), quoted by Simon. For recent discussions see R. E. Ho­
bart, "Free Will as Involving Determination and InconceivaQle without It,"
Mind, Vol. XLIII (1934); and P. Foot, "Free Will as Involving Determinism,"
Philosophical Review, Vol. LXVI (1957).

7. The most extreme deterministic position tends to deny that the term "will"
has anJ meaning (the word has indeed been banned from some kinds of super­
scientific psychology) or that there is such a thing as voluntary action. Yet even
those who hold that position cannot avoid distinguishing between the kinds of
actions that can be influenced 'by rational considerations and those that cannot.
This is all that matters. Indeed, they will have to admit, what is in effect a re­
ductio ad absurdum of their 'Position, that whether a person does or does not be­
lieve in his capacity to form and carry out plans, which is what is popularly
meant by his will being free or not, may make a great deal of difference to what
he will do.

8. We still call a man's decision "free," though by the conditions we have
created he is led to do what we want him to do, because these conditions do not
uniquely determine his actions but merely make it more likely that anyone in
his position will do what we approve. We try to "influence" but do not deter­
mine what he will do. What we often mean in this connection, as in many others,
when we call his action "free," is simply that we do not know what has deter­
mined it, and not that it has not been determined by something.
. 9. cr. T. N. Carver, Essays in Social Justice (Cambridge: Harvard University

Press, 1922), and the first essay in my Individualism and Economic Order (Lon­
don and Chicago, 1948).

to. John Milton, /lreopagitica ("Everyman" ed. [London, 1927]), p. 18. The
conception of moral merit depending on freedom was already emphasized by

,some of the Scholastic philosophers and again especially in the German "classical"
literature (cf., e.g., F. Schiller, On the /lesthetic Education of Man [New Haven:
Yale University l'ress, 1954], p. 74: "Man must have his freedom to be ready for
morality").

11. C. A. R. Crosland, The' Future of Socialism (London, 1956), p. 208.
12. Cf. also the observation by J. Huizinga, Incertitudes (Paris, 1939), p.

21'6: "Dans chaque groupe collectif une partie du jugement de l'individu est
absorbee avec une partie de sa responsabilite par Ie mot d'ordre collectif. Le senti­
ment d'etre tous ensemble responsables de tout, accroit dans Ie monde actuelle
danger de l'irresponsabilite absolue de l'action des masses."

13. See D. Riesman, The Lonely Crowd (New Haven: Yale University Press.
1950).
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CHAPTER SIX

Equality, Value, and Merit

The quotation at the head of the chapter is taken from The Holmes-Laski Letters:
The Correspondence of Mr.1ustice Holmes and Harold 1. Laski, 1916-1935 (Cam­
bridge: Harvard University Press, 1953), II, 942. A German translation of an
earlier version of this chapter has appeared in Ordo, Vol. X (1958).

1. See, e.g., R. H. Tawney, Equality (London, 1931), p. 47.
2. Roger J. Williams, Free and Unequal: The Biological Basis oj Individual

Liberty (Austin: University of Texas Press, 1953), pp. 23 and 70; cf. also J. B.
S. Haldane, The Inequality oj Man (London, 1932), and P. B. Medawar, The
Uniqueness of the Individual (London, 1957).

3. Williams, op. cit., p. 152.
4. See the description of this fashionable view in H. M. Kallen's article "Be­

haviorism," E.S.S., 11,498: "At birth human infants, regardless of their heredity,
are as equal as Fords." .

5. Cf. Plato Laws vi. 757A: "To unequals equals become unequal."
6. Cf. F. H. Knight, Freedom and Reform (New Yor:~, 1947), p. 151': "There

is no visible reason why anyone is more or less entitled to the earnings of inherited
personal capacities than to those of inherited property in any other form"; and
the discussion in W. Roepke, Mass und Mille (Erlenbach and Zurich, 1950),
pp.65-75. .

7. This is the position of R. H. Tawney as summarized by J. P. Plamenatz,' .
"Equality of Opportunity," in Aspects oj Human Equality, ed. L. Bryson and
others (New York, 1956), p. 100.

8. C. A. R. Crosland, The Future of Socialism (London, 1956), p. 205.
9. J. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), p. 70.
10. Cf. W. B. Gallie, "Liberal Morality and Socialist Morality," in Philoso­

phy, Politics, and Society, ed. P. Laslett (Oxford, 1956), pp. 123-25. The author
represents ii: as the essence of "liberal morality" that it claims that rewards are
equal to merit in a free society. This was the position.of some nineteenth-century
liberals which often weakened their argument. A characteristic example is W. G.
Sumner, who argued (What Social Classes Owe to Each Other, reprinted in Free­
man, VI [Los Angeles, n.d.], 141) that if all "have equal chances so far as chances
are provided or limited by society," this will "produce inequal results-that is
results which shall be proportioned to the merits of individuals." This is true
only if "merit" is used in the sense in which ·we have used "value," without any
moral connotations, but certainly not if it is meant to suggest proportionality
to any endeavor to do the good or right thing, or to any subjective effort to con­
form to an ideal standard.

But, as we shall presently see, Mr. Gallie is right that, in the Aristotelian terms
he uses, liberalism aims at commutative justice and socialism at distributive
:ustice. But, like most socialists, he does not see that distributive justice is ir­
reconcilable with freedom in the choice of one's activities: it is the justice of a
hierarchic organization, not of a free society.
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11. Although I believe that this distinction between merit and value is the
same as that which Aristotle and ThomasAquinas had in mind when they dis­
tinguished "distributive justice" from "commutative justice," I prefer not to tie
up the discussion with all the difficulties and confusions which in the course of
time have become associated with these traditional concepts. That what we call
here "reward according to merit" corresponds to the Aristotelian distributive
justice seems clear. The difficult concept is that of "commutative justice," and
to speak of justice in this sense seems always to cause a little confusion. Cf. M.
Solomon, Dtr Btgrijf dtr Gtrtchtigkeit bti AristottitS (Leiden, 1937); and for a
survey of the extensive literature G. del Vecchio, Dit Gtrechtigkeit (2d ed.; Basel,
1950).

12. The terminological difficulties arise from the fact that we use the word
merit also in an objective sense and will speak of the "merit" of an idea, a book,
or a picture, irrespective of the merit acquired by the person who has created
them. Sometimes the word is ,also used to describe what we regard as the "true"
value of some achievement as distinguished from its market value. Yet even a
human achievement which has the greatest value or merit in this sense is not
necessarily proof of moral merit on the part of him to whom it is due. It seems
that our use has the sanction of philosophical tradition. Cf., for instance, D.
Hume, Treatise, II, 252: "The external performance has no merit. We must look

,within to find the moral quality.... The ultimate object of our praise and appro­
bation is the motive, that p~oduc'd them."

13. Cf. the important essay by A. A. Alchian, "Uncertainty, Evolution, and
Economic Theory," 1.P.E., LVIII (1950), esp. 213-14, Sec. II, headed "Success
Is Based on Results, Not Motivation." It probably is also no accident that the
American economist who has done most to advance our understanding of a free
society, F. H. Knight, began his professional career with a study of Risk, Uncer­
tainty, and Profit. Cf. also B. de Jouvenel, Power (London, 1948), p. 298.

14. It is often maintained that justice requires that remuneration be propor­
tional to the unpleasantness of the job and that for this reason the street cleaner
or the sewage worker ought to be paid more than the doctor or office worker.
This, indeed, would seem to be the consequence of the principle of remuneration
according to merit (or "distributive justice"). In a market such a result would

. come about only if all people were equally skilful in all jobs so that t~ose who
could earn as much as others in the more pleasant occupations would have to be
paid more to undertake the distasteful ones. In the actual world those unpleasant
jobs provide those whose usefulness in the more attractive jobs is small an oppor­
tunity to earn more than they could elsewhere. That persons who have little to
offer their fellows should be able to earn an income similar to that of the rest only
at a much greater sacrifice is inevitable in any arrangement under which the

. individual is all9wed to choose his own sphere of usefulness.
15. Cf. Crosland, op. cii., p. 235: "Even if all the failures could be convinced

that they had an equal chance, their discontent would still not be assuaged; in­
deed it might actually be intensified. When opportunities are known to be un­
equal, and the selection clearly biased towards wealth or lineage, people can com­
fort themselves for failure by saying that they never had a proper chance-the
system was unfair, the scales too heavily weighted against them. But if the selec­
tion is obviously by merit, this source of comfort disappears, and failure induces
a total sense of inferiority, with no excuse or consolation; and this, by a natural
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quirk of human nature, actually increases the envy and resentment at the success
of others." Cf. also chap. xxiv, at n. 8. I have not yet seen Michael Young, Tht
Riu of the Meritocracy (London, 1958), which, judging from reviews, appears to
bring out these problems very clearly.

16. See the interesting discussion in R. G. Collingwood, "Economics as a
Philosophical Science," Ethics, Vol. XXXVI (1926), who concludes (p. 174):
"A just price, a just wage, a just rate of interest, is a contradiction in terms. The
question what a person ought to get in return for his goods"and labor is a question
absolutely devoid of meaning. The only valid questions are what he can get in
return for his goods or labor, and whether he ought to sell them at all."

17. It is, of course, possible to give the distinction between "earned" and
"unearned" incomes, gains, or increments a fairly precise legal meaning, but it .
then rapidly ceases to correspond to the moral distinction which provides its
justification. Any serious attempt to apply the moral distinction in practice soon
meets the same insuperable difficulties as any attempt to assess subjective merit.
How little these difficulties are g·enerally understood by philosophers (except in
rare instances, as that quoted in the preceding note) is well illustrated by a discus­
sion in L. S. Stebbing, Thinking to Some Purpou ("Pelican Books" [London,
1939)), p. 184, in which, as an illustration of a distinction which is clear but not
sharp, she chooses that between "legitimate" and "excess" profits and asserts:
"The distinction is clear between 'excess profits' (or 'profiteering') and 'legitimate
profits,' although it is not a sharp distinction."

CHAPTER SEVEN

Majority Rule

The quotation at the head of the chapter is taken from D. Hume, Essays, J, 125.
The idea apparently derives from the great debates of the preceding century.
William Haller reprints as Frontispiece to Vol. I of the Tracts on Liberty in tht
Puritan Revolution, 1638-1647 (New York: Columbia University Press, 1934), a
broadside with an engraving by Wenceslas Hollar, dated 1641 and headed "The
World Is R~led and Governed by Opinion."

1. On the origin of the conception of the "total" state and on the opposition of
totalitarianism to liberalism but not to democracy see the early discussion in
H. O. Ziegler, Autoritiirer oder totaler Staat (Tiibingen, 1932), esp. pp. 6-14; cf.
F. Neumann, 'The Dtmocratic and the Authoritarian Slate (Glencoe, Ill., 1957).
The view of what throughout this chapter we shall call the "dogmatic democrats"
may be clearly seen in E. Mims, Jr., The Majority of the People (New York, 1941),
and H. S. Commager, Majority Rule and Minority Rights (New York, 1943).

2. Cf., e.g., J. Ortega y Gasset, Invtrtebrate Spain (New York, 1937), p. 125:
"Liberalism and Democracy happen to be two things which begin by having
nothing to do with each other, and end by having, so far as tendencies are con­
cerned, meanings that are mutually antagonistic. Democracy and Liberalism are
two answers to two completely different questions.

"Democracy answers this question-'Who ought to exercise the public power?'
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The answer it gives is-the exercise of public power belongs to the citizens as a
body.

"But this question does not touch on what should be the realm of the public
power. It is solely concerned with determining to whom such power belongs.
Democracy proposes that we all rule; that is, that we are sovereign in all social
acts.

"Liberalism, on the other hand, answers this other question,-'regardless of
who exercises the public power, what should its limits be?' The answer it gives­
'Whether the public power is exercised by an autocrat or by the people, it cannot
be absolute: the individual has rights which are over and above any interference
by the State,' "

See also the same author's The Revolt oj the Masses (London, 1932), p. 83.
No less emphatic, from the dogmatic democratic position, is Max Lerner,

"Minority Rule and the Constitutional Tradition," in The Constitution Recon­
sidered, ed. Conyers Read (New York: Columbia University Press, 1938), p. 199:
"When I speak of democracy here, I want to distinguish it sharply from liberal­
ism. There is no greater confusion in the layman's mind today than the tendency
to identify the two," Cf. also H. Kelsen, "Foundations of Democracy," Ethics,
LXVI (1955),3: "It is of importance to be aware that the principle of democracy
and that of liberalism are not identical, that there exists even a certain antago­
nism between them,"
, One of the best historical accounts of the relation is to be found in F. Schnabel,
Deutsche Geschichte im neunzehntm Jahrhundert, II (Freiburg, 1933),98: "Libera­
lismus und Demokratie waren also nicht sich ausschliessende Gegensatze, sondern
handelten von zwei verschiedenen Dingen: der Liberalismus sprach voin Umfang
der staatlichen Wirksamkeit, die Demokratie vom Inhaber der staatlichen
Souveranitat," Cf. also A. L. Lowell, "Democracy and Liberty," in Essays on
Government (Boston, 1889); C. Schmitt, Die geistesgeschichtlichm Grundlagm des
heutigm Parlammtarismus (Munich, 1923); G. Radbruch, Rechtsphilosophie (4th
ed.; Stuttgart, 1950), pp. 137 ff., esp. p. 160; B. Croce, "Liberalism as a Concept
of Life," Politics and Morals (New York, 1945); and L. von Wiese, "Liberalismus
und Demokratismus in ihren Zusammenhiingen und Gegensatzen," Zeitschrijt
fur Politik, Vol. IX ~1916). A useful survey of some of the literature is J. Thiir,
Demokratie und Liberalismus in ihrem gegmuitigm Perhiiltnis (dissertation,
Zurich, 1944).
. 3. See F. A. Hermeris, Democracy or Anarchy? (Notre Dame, Ind., 1941).

4. It is useful to remember that in the oldest and most successful of European
democracies, Switzerland, women are still excluded from the vote and apparently
with the approval of the majority of them. It also seems possible that in primitive

, conditions only a suffrage confined, say, ·to landowners would produce a legisla­
ture sufficiently independent of the government to exercise effective control over
it.

5. Cf. F. W. Maitland, Collected Papers (Cambridge: Cambridge University
Press, 1911), I, 84: "Those who took the road to democracy to be the road to free­
dom mistook temporary means for an ultimate end." Also J. Schumpeter,
Capitalism, Socialism, and Democracy (New York, 1942), p. 242: "Democracy is
a political method, that is to say, a certain type of institutional arrangement for
arriving at political-legislative and administrative-decisions and hence incapa­
ble of being an end in iuelf, irrespective of what decisions it will produce under
given historical conditions,"
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6. Cf. E. A. Hoebel, The Law oj Pr;m;ti~:Man (Cambridge: Harvard Univer­
sity Press, 1954), p. 100, and F. Fleiner, Tradition, Dogma, Entwicklung als
auJbaumde KraJte der schweiurischm Demokratie (Zurich, 1933), reprinted in the
author's Ausgewahlte Schriftm und Redm (Zurich, 1941); also Menger, Unter­
suchungm, p. 277.

7. Cf., e.g., Joseph Chamberlain's speech to the "Eighty" Club, April 28, 1885
(reported in the Times [London], April 29, 1885): "When government was rep­
resented only by the authority of the Crown and the views of a particular class, I
can understand that it was the first duty of men who valued their freedom to re­
strict its authority and to limit its expenditure. But all that is changed. Now
government is the organized expression of the wishes and the wants of the people
and under these circumstances let us cease to regard it with suspicion. Suspicion
is the product of on older time, of circumstances which have long since disap­
peared. Now it is our business to extend its functions and to see in what way its
operations can be usefully enlarged." But see J. S. Mill, in 1848 already arguing
against this view in Principles, Book V, chap. xi, sec. 3, p. 944, and also in On
Liberty, ed. R. B. McCallum (Oxford, 1946), p. 3.

8. H. Finer, Road to Reaction (Boston, 1945), p. 60.
9. See J. F. Stephen, Liberty, Equality, Fraternity (London, 1873), p. 27: "We

agree to try strength by counting heads instead of breaking heads.... It is not
the wisest side which 'Yins, but the one which for the time being shows its superior
strength (of which no doubt wisdom is one element) by enlisting the largest
amount of active sympathy in its support. The minority gives way, not because it
is convinced that it is wrong, but because it is convinced that it is a minority."
Cf. also L. von Mises, Human Action (New Haven: Yale University Press, 1949),
p. 150: "For the sake of domestic peaoe, liberalism aims at democratic govern­
ment. Democracy is therefore not a revolutionary institution.On the contrary, it
is the very means of preventing revolutions and civil wars. It provides a method' .
for the peaceful adjustment ofgovernment to the wiIl of the majority." Similarly,
K. R. Popper, "Prediction and Prophecy and Their Significance for Social The­
ory," Proceedings oj the 10th Internatiunal Congress oj Philosophy, I (Amsterdam,
1948), esp. 90: "I personally call the type of government which can be removed
without violence 'democracy,' and the other 'tyranny.' "

10. Sir John Culpepper, An Exact Col/ection oj All the Remonstrances, etc.
(London, 1643), p. 266.

11. How fascinated the rationalistic liberals were by the conception of a gov­
ernment in which politic;al issues were decided not "by an appeal, either direct or
indirect, to the judgment or will of an uninstructed mass, whether of gentlemen
or of clowns, but by the delib'erately formed opinions of a comparatively few,
specially educated for the task," is well illustrated by J. S. Mill's early essay on
"Democracy and Government" from which this fragment is taken (London Re.
view, 1835, reprinted in Early Essays [London, 1897), p. 384). He goes on to point
out that "of all governments, ancient or modern, the one by which this excellence
is possessed in the most eminent degree, is the government of Prussia-a most
powerfully and skillfully organized aristocracy of the most highly-educated men
in the Kingdom." Cf. also the passage in On Liberty, ed. R. B. McCallum (Oxford,
1946), p. 9. With respect to the applicability of freedom and democracy to less
civilized people, some of the old Whigs were considerably more liberal than the
later radicals. T. B. Macaulay, for example, says somewhere: "Many politicians
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of our time are in the habit oflaying it down as a self-evident proposition, that no
people ought to be free till they are fit to use their freedom. The maxim is
worthy of the fool in the old story, who resolved not to go into the water till he
had learned to swim. Ifmen are to wait for liberty till they become wise and good
in slavery, they may indeed have to wait forever."

12. This seems also to explain the puzzling contrast between Tocqueville's
persistent faultfinding with democracy on almost all particular points and the
emphatic acceptance of the principle which is so characteristic of his work.

13. Cf. the passage by Dicey quoted in n. 15.
14. J. S. Mill, "Bentham," London and WtJtminst(r R(ui(w, 1838, reprinted in

Dimrtations and Discussions, I (3d ed.; London, 1875), 330. The passage con­
tinues: "The two writers of whom we speak [i.e., Bentham and Coleridge] have
never been read by the multitude; except for the more slight of their works, their
readers have been few: but they have been the teachers of the teachers; there is
hardly to be found in England an individual of any importance in the world of
mind, who (whatever opinions he may have afterwards adopted) did not first
learn to think from one of these two; and though their influences have but begun
to diffuse themselves through these intermediate channels over society at large,
there is already scarcely a publication of any consequence addressed to the edu­
cated classes, which, if these persons had not existed, would not have been different
Trom what it is." Cf. also the frequently quoted passage by Lord Keynes, himself
the most eminent example ofsuch influence in our generation, in which he argues,
at the end of Th( Gm(ra/ Th(ory of Emp/oymmt, Int"tJt, and Mon(y (London,
1936), p. 383, that "the ideas of economists and political philosophers, both when
they are right and when they are wrong, are more powerful than is commonly
understood. Indeed the world is ruled by little else. Practical men, who believe
themselves to be quite exempt from any intellectual influences, are usually the
slaves of some defunct economist. Madmen in authority, who hear voices in the
air, are distilling their frenzy from some academic scribbler of a few years back.
I am sure that the power of vested interests is vastly exaggerated compared with
the gradual encroachment of ideas. Not, indeed, immediately, but after a certain
interval; for in the field of economic and political philosophy there are not many
who are influenced by new theories after they are twenty-five or thirty years of
age, so that the ideas which civil servants and politicians and even agitators apply
to current events are not likely to be the newest. But, soon or late, it is ideas, not
vested interests, which are dangerous for good or evil."

15. The classical description of the manner in which ideas at a long interval
affect policy is still that by Dicey, Law and OpinirJn, pp. 28 ff. and esp. p. 33:
"The opinion which changes the law is in one sense the opinion of the time when
the law is actually altered; in another sense it has often been in England the
opinion prevalent some twenty or thirty years before that time; it has been as
often as not in reality the opinion not of to-day but of yesterday.

"Legislative opinion must be the opinion of the day, because, when laws are
altered, the alteration is of necessity carried into effect by legislators who act
under the belief that the change is an amendment; but this law-making opinion
is also the opinion of yesterday, because the beliefs which have at last gained such
hold on the legislature as to produce an alteration in the law have generally been
created by thinkers or writers, who exerted their influence long before the change
in the law took place. Thus it may well happen that an innovation is carried
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through at a time when the teachers who supplied the arguments in its favour are
in their graves, or even-and this is well worth noting-when in the world of
speculation a movement has already set in against ideas which are exerting their
full effect in the world of action and of legislation." -

16. Cf. H. Schoeck, "What Is Meant by 'Politically Impossible'?" Pall Mali
!fluarterly, Vol. I (1958); see also C. Philbrook, "'Realism' in Policy Espousal,"
A.E.R., Vol. XLIII (1953).

17. Cf. A. Marshall's observation (Memorials of Alfred Marshall, ed. A. C.
Pigou [London, 1925], p. 89) that "students of social science must fear popular
approval: evil is with them when all men speak well of them. If there is any set of
opinions by the advocacy of which a newspaper can increase its sale, then the
student, who wishes to leave the world in general and his country in particular
better than it would be if he had not been born, is bound to dwell on the limita­
tions and defects and errors, if any, in that set of opinions: and never to advocate
them unconditionally even in an ad hoc discussion. It is almost impossible for a
student to be a true patriot and to have the reputation of being one in his own

.time:'
18. See the fuller discussion of.these issues in chap. v of my book The Road to

Serfdom (London and Chicago, 1944) and in Walter Lippmann, An Inquiry into the
Principles of the Good Society (Boston, 1937), esp. p. 267: "[The people] can gov­
ern only when they understand how a democracy can govern itself; that it can
govern only by appointing representatives to adjudicate, enforce, and r~vise laws
which declare the rights, duties, privileges, and immunities of persons, associa­
tions, communities, and the officials themselves, each in respect to .all others.

"This is the constitution ofa free state. Because democratic philosophers in the
nineteenth century did not clearly see that the indispensable coroUary of rep­
resentative government is a particular mode ofgoverning, they were perplexed by '.
the supposed conflict between law and liberty, between social control and individ­
ual freedom. These conflicts do not exist where social control is achieved by a legal
order in which reciprocal rights are enforced and adjusted. Thus in a free society
the state does not administer the affairs ofmen. It administers justice among men
who conduct their own affairs:'

CHAPTER EIGHT

Employmenland Independence

The quotation from Robert Burns at the head of the chapter is borrowed from
Samuel Smiles, Self Help (London, 1859), where it is used similarly at the head of
chap. ix, p. 215.

1. Cf. C. W. Mills, White Collar (New York, 1951), p. 63: "In the early nine­
teenth century, although there are no exact figures, probably four-fifths of the
occupied population were self-employed enterprisers; by 1870, only about one­
third, and in 1940, only about one-fifth were still in this old middle class:' See
also ibid., p. 65, on the extent to which this development is largely an effect of the
decreasing proportion of the agricultural population, which, however, does not
alter its political significance.
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2. It is important to remember that even those who, because of age or the
specialized character of their abilities, individually cannot seriously contemplate
a change in position a're protected by the need of the employer to create working
conditions which will secure him the necessary flow of new recruits.

3. Cf. the interesting discussion of these problems in E. Bieri, "Kritische
Gedanken zum Wohlfahrtsstaat," Schweizer Monatshe/te, XXXV (1956), esp.
575: "Die Zahl der Unse/bsfstiindigerwerbenden hat starkzugenommen, sowohl
ahsolut wie prozentuell zu den Beschaftigten. Nun ist das Gefiihl der Verant­
wortung fUr sich und die Zukunft bei den Selbststiindigerwerbenden aus ha­
heliegenden Grunden lebhafter entwickelt; sie mussen auflange Sicht planen und
haben auch die Moglichkeit, durch Geschick und Initiative fUr schlechte Zeiten
vorzusorgen. Die Unselbststiindigerwerbenden hingegen, die in regelmiissigen
Abstiinden ihren Lohn erhalten, haben ein anderes, statisches Lebensgefiihl; sie
planen selten auf lange Sicht, und erschrecken bei der geringsten Schwankung.
Ihr Sinnen und Trachten ist auf Staoi/itat und Sicherheit gerichtet."

4. Cf. the discussion in C. I. Barnard, The Functions of the Executive (Cam­
bridge: Harvard University Press, 1938).

5. On the connection between bureaucratic organization and practices and the
impossibility of a profit-and-Ioss calculation see especially L. von Mises, Human
Action (New Haven: Yale University Press, 1949), pp. 300-307.
, 6. Cf. on all this ]. Schumpeter, Capita/ism, Socia/ism, and Democracy (New
York and London, 1942), and the further discussion of the character of large or­
ganizations below, chap. xvii,sec. 8.

7. I wish I could command the eloquence with which I once heard the late
Lord Keynes expatiate on the indispensable role that the man of independent
means plays in any decent society. It came to me somewhat as a surprise that this
should have come from the man who at an earlier date had welcomed the "eutha­
nasia of the rentier." I would have been less surprised if I had known how acutely
Keynes himself had felt that for the position to which he aspired the foundation
of an independent fortune was necessary and how successful he had been in ac­
quiring this fortune. As his biographer tells us, at the age of thirty-six, Keynes
"was determined not to relapse into salaried drudgery. He must be financially
independent. He felt that he had that in him which would justify such independ­
ence. He had many things to tell the nation. And he wanted a sufficiency." Thus
he went deeply into speculation and, starting with practically nothing, made half
a million pounds in twelve years (R. F. Harrod, The Life of John Maynard Keynes
[London, 1951), p. 297). It ought not have surprised me, therefore, that to my
attempt to draw him out on the subject he responded by an enthusiastic eulogy

, of the role played in the growth ofcivilization by the educated man of property;
and I can only wish that this account, with the rich illustrations, had seen the
light of print.

8. I certainly do not objec~ to a due influence being exerted, by the intellectual
classes to which I myself belong, i.e.., by the employed professor, journalist, or
public servant. But I recognize that, being an employed group, they have their
own professional bias which on some essential points is contrary to the require­
ments of a free society and which needs to be countered, or at least modified, by
an approach from a different position, by the outlook of men who are not mem­
bers of an organized hierarchy, whose position in life is independent of the popu­
larity of the views which they express, and who can mix on equal terms with the
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wealthy and powerful. Occasionally in history this role has been perfonned by a
landowning aristocracy (or the Virginia country gentlemen in the late eighteenth
century). There is no need for hereditary privilege to create such a class, and the
patrician families of many republican commercial cities have probably earned
more credit in this respect than all the titled nobility. Yet, without a sprinkling of
men who can devote their lives to whatever values they choose without having to
justify their activities to superiors or customers and who are not dependent on
rewards for recognized merits, some channels of evolution will be closed which
have been very beneficial. If this "greatest of earthly blessings, independence" (as
Edward Gibbon called it in his Autobiography ["World's Classics" ed.), p. 176) is
a "privilege" in the sense that only few can possess it, it is no less desirable that
some should enjoy it. We can only hope that this rare advantage is not meted out
by human will but will fall by accident on a few lucky ones.

9. Darwin himself was very much aware of this; see The Descent of Man
("Modern Library" ed.), p. 522: "The presence of a body of well-instructed men,
who have not to labor for their daily bread, is important to a degree which cannot
be overestimated; as all highly intellectual work is carried on by them, and on
such work material progress of all kinds mainly depends, not to mention other and
higher advantages."

10. On the important role that rich men have played in present-day America
in spreading radical opinions see M. Friedman, "Capitalism and Freedom," in
Essays on Individuality, ed. F. Morley (Pittsburgh: University of Pennsylvania
Press, 1958), p. 178; cf. also L. von Mises, The Anti-eapitalistic Mentality (New
York, 1956), and my essay, "The Intellectuals and Socialism," University of Chi­
cago Law Review, Vol. XVI (1949).

11. The expenditure on tobacco and drink alone of the population of the
United States runs to about $120 per annum for each adult!

12. A study of the evolution of English domestic architecture and living habits
has even led a distinguished Danish architect to assert that "in English culture
idleness has been the root of all good" (S. E. Rasmussen, London, the UniqueCitJ
[London and New York, 1937), p. 294).

13. Cf. B. de JouveneI, The Ethics of R,disi";bution (Cambridge: Cambridge
University Press, 1951), esp. p. 80.
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PART II

The quotation below the subtitle to Part II is taken from R. Hooker, The Laws
of Ecclesiastical Polity (1593) ("Everyman" ed.), I, 192; the passage is instructive
despite the rationalistic interpretation of historical development implied in it.

CHAPTER NINE

Coercion and the State

The quotation from Henry Bracton at the head of the chapter is borrowed from
M. Polanyi, The Logic oj Liberty (London, 1951), p. 158. The chief idea of the
chapter has also been well expressed by F. W. Maitland in his "Historical Sketch
of Liberty and Equality as Ideals" (1875), in Collected Papers (Cambridge: Cam­
,bridge University Press, 1911), I, 80: "The exercise of power in ways which can­
not be anticipated causes some of the greatest restraints, for restraint is most felt
and therefore is greatest when it is least anticipated. We feel ourselves least free
when we know that restraints may at any moment be placed on any of our
actions, and yet we cannot anticipate these restraints.... Known general laws,
however bad, interfere less with freedom than decisions based on no previously
known rule."

1. Cf. F. H. Knight, "Conflict of Values: Freedom and Justice," in Goals of
Economic Life, ed. A. Dudley Ward (New York, 1953), p. 208: "Coercion is
'arbitrary' manipulation by one of another's terms or alternatives of choice-and
usually we should sayan 'unjustified' interference." See also R. M. MacIver,
Society: A Textbook oj Sociology (New York, 1937), p. 342.

2. Cf. the. legal maxim "etsi coactus tamen voluit," deriving from Corpus juris
.civilis, Digesta, L. IV, ii. For a discussion of its significance see U. von Liibtow,
Der Ediktstitel "fluod metus causa gestum erit" (Greifswald, 1932), pp. 61-71.

3. Cf. F. Wieser, Das Geutz der Macht (Vienna, 1926); B. Russell, Power: A
New Social Analysis (London, 1930); G. Ferrero, The Principles oj Power (Lon­
don, 1942); B. de Jouvenel, Power: The Natural History oj Its Growth (London,
1948); G. Ritter, Porn sittlichm Problem der Macht (Bern, 1948); and the same
author's Mathlstaat und Utopie (Munich, 1940); Lord Radcliffe, The Problem oj
Power, (London, 1952); and Lord MacDermott, Protection jrom Power under
English Law (London, 195n.

4. The complaints about power as the archevil are as old as political thinking.
Herodotus had already made Otanes say in his famous speech on democNlcy that
"even the best of men raised to such a position [of irresponsible power] would be
bound to change for the worst" (Histories iii. 80); John Milton considers the pos­
sibility that "long continuance of Power may corrupt sincerest Men" (The Ready
and Easy Way, etc., in Milton's Prou, ed. M. W. Wallace ["World's Classics"
(London, 1925»), p. 459); Montesquieu asserts that "constant experience shows
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us that every man invested with power is apt to abuse it, and to carry his au­
thority as far as it will go" (Spirit of the Laws, I, 150); I. Kant that "the posses­
sion of power invariably debases the free judgment of reason" (Zum ewigen
Frieden [1795], second addition, last paragraph); Edmund Burke that "many of
the greatest tyrants on the records of history have begun their reigns in the fairest
manner. But the truth is, this unnatural power corrupts both the heart and the
understanding" (Thoughts on the Causes of Our Present Discontents, in Works, II,
307); John Adams that "power is always abused when unlimited and unbal­
anced" (W'Orks, ed. C. F. Adams [Boston, 1851], VI, 73) and that "absolute
power intO'Xicates alike despots, monarchs, aristocrats, and democrats, and jacO­
bins and sans culolles" (ibid., p. 477); J ames Madison that "all power in human
hands is liable to be abused" and that "power, wherever lodged, is liable, more or
less, to abuse" (The Complele Madison, ed. S. K. Padover [New York, 1953], p.
46); Jakob Burckhardt never ceases to reiterate that power in itself is evil (Force
and Freedom [New York, 1953], e.g., p. 102); and there is, of course, Lord Acton's
maxim "power tends to corrupt, and absolute power corrupts absolutely" (Hist.
Essays, p. 504).

5. L. Trotsky, The Revolution Betrayed (New York, 1937), p. 76.
6. A characteristic instance of this which happened to come to my notice as I

was writing occurs in a review by B. F. Willcox in Industrial and Labor Relations
Review, XI (1957-58),273: In order to justify "peaceful economic coercion" by
unions, the author argues that "peaceable competition, based on free choice,
fairly reeks of coercion. A free seller of goods or services, by setting his price,
coerces one who wants to buy-coerces him into paying, doing without, or going
elsewhere. A free seller of goods or services, by setting a condition that no one
may buy from him who buys from X, coerces one who wants to buy-coerces him
into doing without, going elsewhere, or refraining from buying from X-and in '.
the last case he coerces X as well." This abuse of the term "coercion" derives
largely from J. R. Commons (cf. his Institutional Economics [New York, 1934J,
esp. p. 336; see also R. L. Hale, "Coercion and Distribution in a Supposedly Non­
coercive State," Political Science ~arterly, Vol. XXXVIII (1923)).

7. Cf. the passage by F. H. Knight quoted in n. 1 to this chapter.
8. The expression "several property" used by Sir Henry Maine (see n. 10 to

this chapter) is in many respects more appropriate than the more familiar one
"private property," and we shall occasionally employ it in place of the latter.

9. Acton, Hist. of Freedom, p. 297.
10. Sir Henry Maine, Pillage Communities (New York, 1880), p. 230;
11. B. Malinowski, Freedom and Civilization (London, 1944), pp. 132-33.
12. I do not mean to suggest that this is a desirable form of existence. I t is of

some importance, however, that today a not inconsiderable portion of the men
who largely influenc~ public opinion, such as journalists and wri ters, often Iive for
long periods with a minimum of personal possessions and that this undoubtedly
affects their outlook. It seems that some people even have come to regard mate­
rial possessions as an impediment rather than a help, so long as they have the
income to buy what they need.

13. I. Kant, Critique ofPractical Reason, ed. L. W. Beck (Chicago: University
of Chicago Press, 1949), p. 87; "Act so that you treat humanity, whether in your
own person or in that of another, always as an end and never as a means only."
So far as this means that no man should be made to do anything that serves only
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other people's purposes, it is just another way of saying that coercion should be
avoided. But if the maxim is interpreted to mean that when we collaborate with
other men, we should be guided not only by our own but also by their purposes,
it soon comes into conflict with their freedom when we disagree with their ends.
For an example ofsuch an interpretation see John M. Clark, The Ethical Basis oj
EconomK Freedom (Kazanijan Foundation Lecture [Westport, Conn., 1955]), p.
26, and the German literature discussed in the work quoted in the next note.

14. Cf. L. von Mises, Socialism (new ed.; New Haven: Yale University Press,
1951), pp. 193 and 430-41.

15. In view of the often alleged lack of individual liberty in classical Greece, it
deserves mention that in the Athens of the fifth century B.C. the sanctity of the
private home was so fully recognized that even under the rule of the Thirty
Tyrants a man "could save his life by staying at home" (see J. W. Jones, The
Law and Legal Theory of the Greeks [Oxford, 1956), p. 91, with reference to
Demosthenes xxiv. 52).

16. J. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), chap. iv.
17. Cf. ibid., p. 84: "In many cases, an individual, in pursuing a legitimate

object, necessarily and therefore legitimately causes pain or loss to others, or
intercepts a good which they had a reasonable hope of obtaining." Also the sig­
nificant change from the misleading formulation of the French Declaration of

; Rights of 1789, "La Liberte consiste a pouvoir faire tout ce qui ne nuit pas a
autrui," to the correct formulation of Art. VI of the Declaration of 1793: "La
liberte est Ie pouvoir qui appartient al'homme de faire tout ce que ne unit pas aux
droits d'autrui." ,

18. The most conspicuous instance of this in our society is that of the treat­
ment of homosexuality. As Bertrand Russell has observed ("John Stuart Mill,"
Proceedings of the British Academy, XLI [1955),55): "Hit were still believed, as it
once was, that the toleration of such behavior would expose the community to the
fate of Sodom and Gomorrah, the community would have every right to inter­
fere." But where such factual beliefs do not prevail, private practice among
adults, however abhorrent it may be to the majority, is not a proper subject for
coercive action for a state whose object is to minimize coercion.

19. C. A. R. Crosland, The Future of Socialism (London, 1956), p. 206.
20. The statement quoted has been ascribed to Ignazio Silone. Cf. also Jakob

Burckhardt, op. cit., p. 105: "It is a degeneration, it is philosophical and bureau­
cratic arrogance, for the State to attempt to fulfil moral purposes directly, for
only society can and may do that." See 2.lso H. Stearns, Liberalism in America
(New York, 1919), p. 69: "Coercion for the sake of virtue is as repugnant as
coercion fo.r the sake of vice. H American liberals are unwilling to fight the prin­
ciple of coercion in the case o.f the Prohibition Amendment simply because they
personally are not much interested in whether the country is dry or not, then they
are discredited the moment they fight coercion in those cases where they are
interested." The typical socialist attitude on these problems is most explicitly
stated in Robert L. Hall, The Economic System in a Socialist State (London, 1937),
p. 202, where it is argued (with regard to the duty of increasing the capital of the
country) that "the fact that it is necessary to use such words as 'moral obligation'
and 'duty' shows that there is no question of accurate calculation and that we are
dealing with decisions which not only may be, but ought to be, taken by the com­
munity as a whole, that is to say with political decisions." For a conservative
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defense of the use of political power to enforce moral principles see W. Berns,
Frudom, Virtue, and the First Amendment (Baton Rouge: Louisiana State Uni.
versity Press, 1957).

21. Mill, op. cit., chap. iii.

CHAPTER TEN

Law, Commands, and Order

The quotation at the head of the chapter is taken from J. Ortega y Gasset,
MiraOeau 0 el politico (1927), in Ooras comple/as (Madrid, 1947), III, 603:
"Orden no es una presi6n que desde fuera se ejerce sobra la sociedad, sin un equi­
librio que se suscita en su interior." Cf. J. C. Carter, "The Ideal and the Actual
in the Law," Report of the Thirteenth AnnualMeeting ofthe dmerican Bar dssocia.
lion (1890), p. 235: "Law is not a body of commands imposed upon society from
without, either by an individual sovereign or superior, or by a sovereign body con.
stituted by representatives of society itself. It exists at all times as one of the
elements of society springing directly from habit and custom. It is therefore th~

unconscious creation of society, or in other words, a growth." The stress on the
law being prior to the state, which is the organized effort to create and enforce it,
goes back at least to D. Hume (see his Treatise, Book III, Part II).

1. F. C. von Savigny, System des heutigen romischen Rechts (Berlin, 1840), I,
331-32. The passage quoted in translation is a condensation of two ~entences

which deserve to be quoted in their context: "Der Mensch steht inmitten der
ausseren Welt, und das wichtigste Element in dieser seiner Umgebung ist ihm die
Beriihrung mit denen, die ihm gleich sind durch ihre Natur und Bestimmung.
Solien nun in solcher Beriihrung freie Wesen neben einander bestehen, sich gegen­
seitig fordernd, nicht hemmend, in ihrer Entwicklung, so ist dieses nur moglich
durch Anerkennung einer unsichtbaren Grenze, innerhalb welcher das Dasein und
die Wirksamkeit jedes Einzelnen einen sichern, freien Raum gewinne. Die Regel,
wodurch jene Grenze und durch die dieser freie Rawn bestimm t wird, ist das
Recht. Damit ist zugleich die Verwandtschaft und die Verschiedenheit zwischen
Recht und Sittlichkeit gegeben. Das Recht dient der Sittlichkeit, aber nicht
indem es ihr Gebot vollzieht, sondern indem es die freie Entfaltung ihrer, jedem
einzelnen Willen inwohnenden Kraft sichert. Sein Dasein aber ist ein selbststan.
diges, und darwn ist es kein Widerspruch, wenn im einzelnen FaH die Moglich­
keit unsittlicher Ausiibung eines wirklich vorhandenen Rechts behauptet wird"
(the spelling of this passage has been modernized).

2. Charles Beudant, I.e Droit individuel et /'Itat (Paris, 1891), p. 5: "Le Droit,
au sens Ie plus general dumot, est la science de la liberte."

3. Cf. C. Menger, Untersuchungen, Appendix VIII.
4. "Abstraction" does not appear only in the form of verbal statements. It

manifests itself also in the way in which we respond similarly to anyone of a
class of events which in most respects may be very different from one another,
and in the feelings which are evoked by these events and which guide our action,
be it a sense of justice or ofmoral or aesthetic approval or disapproval. A~so there
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are probably always more general principles governing our minds which we can­
not formulate, yet which guide our thinking-laws of the structure of the mind
which are too general to be formulated within that structure. Even when we
speak of an abstract rule guiding decisions, we need not 'mean a rule expressed in
words but merely one which could be so formulated. On all these problems com­
pare my book, The Sensory Order (London and Chicago, 1952).

5. Cf. E. Sapir, Selu/ed Writings, ed. D. G. Mandelbaum (Berkeley: Univer­
sity of California Press, 1949), p. 548: "I t is easy for an Australian native, for in­
stance, to say by what kinship term he calls so and so or whether or not he may
undertake such and such relations with a given individual. It is exceedingly dif­
ficult for him to give a general rule ofwhich these specific examples of behavior are
but illustrations, though all the while he acts as though the role were perfectly
well known to him. In a sense it is well known /0 him. But this knowledge is not
capable of conscious manipulation in terms of word symbols. It is, rather, a very
delicately nuanced feeling of subtle relations, both experienced and possible."

6. The treatment of law as a species of command (deriving from Thomas
Hobbes and John Austin) was originally intended to stress the logical similarity
of these two kinds of sentences as distinguis,hed from, say, a statement of fact.
It should not, however, obscure, as it has often done, the essential differences.
Cf. K. Olivecrona, Law as Fac/ (Copenhagen and London, 1939), p. 43, where
laws are described as "independent imperatives" which are "nobody's commands,

, though they have the form oflanguage that is characteristic of a command"; also
R. Wollheim, "The Nature of Law," Political Studies, Vol. II (1954).

7. 1 have borrowed this illustration from J. Ortega y Gasset, Del imperio
romano (1940), in Obras comple/as, VI (Madrid, 1947), 76, who presumably de­
rives it from some anthropologist.

8. If there were no danger of confusion with the other meanings of those terms,
it would be preferable to speak of "formal" rather than of "abstract" laws, in the
same sense as that in which the term "formal" is used in logical discussion (Cf.
K. R. Popper, Logik der Forschung [Vienna, 1935), pp. 85 and 29-32). Unfortu­
nately, "formal" is also applied to everything that is enacted by the legislature,
while only if such an enactment takes the form of an abstract rule, such a law in
the formal sense is a law also in the substantive or material sense. For example,
when Max Weber, in his Law in Economy and Society, ed. M. Rheinstein (Cam­
bridge: Harvard University Press, 1954), pp. 226-29, speaks of "formal justice,"
he means justice determined by law, not merely in the formal but in the sub­
stantive sense. On this distinction in German and French constitutional law see
below, chap. xiv, n. 10.

9. Cf. G. C. Lewis, An Essay on the Governmen/ oj Dependencies (London,
1841), p. 16, n.: "When a person voluntarily regulates his conduct according to a
rule or maxim which he has previously announced his intention of conforming to,
he is thought to deprive himself of arbi/rium, free will, discretion, or willkiihr, in
the individual act. Hence,. when a government acts in an individual case, not in
conformity with a pre-existing law or a rule of conduct, laid down by itself, its act
is said to be arbitrary." Also ibid., p. 24: "Every government, whether monarchi­
cal, aristocratical, or democratical, may be conducted arbitrarily, and not in ac­
cordance with general rules. There is not, and cannot be, anything in the form of,
government, which will afford its subjects a legal security against an improper
arbitrary exercise of sovereign power. This security is to be found only in the
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influence of public opinion, and the other moral restraints which create the main
difference in the goodness of supreme govenunents."

10. Sir Henry Maine, Ancient Law (London, 1861), p. 151; cf. R. H. Graveson,
"The Movement from Status to Contract," Modern Law Review, Vol. IV (1940­
41).

11. Cf. n. 8 above and the later discussion to which it refers.
12. Chief Justice John Marshall in Osborn v. Bank of United States, 22 U.S.

(9 Wheaton) 736, 866 (1824).
13. O. W. Holmes, Jr., Lochner v. New York, 198 U.S. 45, 76 (1905).
14. F. Neumann, "The Concept of Political Freedom," Columbia Law Review,

LIII (1953), 910, reprinted in his The Democratic and the Authoritarian State
(Glencoe, II!., 1957), pp. 160-200.

15. Cf. Smith, W.o.N., 1., 421: "What is the species of domestic industry
which his capital can employ, and of which the product is likely to be of the
greatest value, every individual, it is evident, can, in his local situation, judge
much better than any statesman or lawgiver can do for him." (Italics added.)

16. Cf. Lionel Robbins, The Theory of Economic Policy (London, 1952), p. 193:
The classical liberal "proposes, as it were, a division of labor: the state shall pre­
scribe what individuals shall not do, if they are not to get in each other's way,
while the citizen shall be left free to do anything which is not so forbidden. To the
one is assigned the task of establishing formal rules, to the other responsibility for
the substance of specific action." •

17. D. Hume, Treatjre, Part II, sec. 6 (Works, II, 293); ef. also John Walter
Jones, Historical Introduction to the Theory of Law (Oxford, 1940), p. 114: "In
looking through the French Code and leaving out of account the law ofthe fam­
ily, Duguit finds only three fundamental rules and no more-freedom of contract,
the inviolability of property, and the duty to compensate another for damage due
to one's fault. All the rest resolve themselves into subsidiary directions to some
State agent or other."

18. Cf. Hume, Treatise, Book III, Part II, sec. 2-6, which still contains per­
haps the most satisfactory discussion of the problems considered here, esp. II,
269: "A single act of justice is frequently contrary to public interest; and were it
to stand alone, without being follow'd by other acts, may, in itself, be very
prejudicial to society.•.. Nor is every single act of justice, consider'd apart,
more conducive to private interest than to public; ... But however single acts
of justice may be contrary, either to public or private interest, 'tis certain, that
the whole 'plan or schem~ is highly conducive, or indeed absolutely requisite, both
to the support of society and the well-being of every individual. 'Tis impossible
to separate the good from the ill. Property must be stable, and must be fi.x'd by
general rules. Tho' in one instance the public be a sufferer, this momentary ill is
amply compensated by the steady prosecution of the rule, and by the peace and
order, whIch it establishes in society." See also the Enquiry, in Essays, II, 273:
"The benefit, resulting from [the social virtues of justice and fidelity] is not the
consequence of every individual single act; but arises from the whole scheme or
system, concurred in by the whole, or the greater part of the society.... The
result of the individual acts is here, in many instances, directly opposite to that of
the whole system of actions; and the former may be extremely hurtful, while the
latter is, to the highest degree, advantageous. Riches, inherited from a parent,
are, in a bad man's hand, the instrument ofmischief. The right of succession may,
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in one instance, be hurtful. Its benefit arises only from the observance of the
general rule; and itis sufficient, if compensation be thereby made for alI the ilIs
and inconveniencies, which flow from particular characters and situations." Also
i6id., p. 274: "All the laws of nature, which regulate property, as welI as alI civil
Jaws, are general, and regard alone some essential circumstances of the case,
without taking into consideration the characters, situations, and connexions of
the person concerned, or any particular consequences which may result from the
determination of these laws, in any particular case which offers. They deprive,
without scruple, a beneficent man of alI his possessions, if acquired by mistake,
without a good title; in order to bestow them on a selfish miser, who has already
heaped up immense stores of superfluous riches. Public utility requires, that
property should be regulated by general inflexible rules; and though such rules
are adopted as best serve the same end of public utility, it is impossible for them
to prevent alI particular hardships, or make beneficial consequences result from
every individual case. It is sufficient, if the whole plan or scheme be necessary to
the support of civil society, and if the balance of good, in the main, do thereby
preponderate much above that of evil." I would like in this connection to ac­
knowledge my indebtedness to Sir Arnold Plant, who many years ago first drew
my attention to the importance of Hume's discussion of these issues.

19. See J. S. MilI, On Liberty, ed. R. B. McCalIum (Oxford, 1946), p. 68.
20. See J. Rawls, ''Two Concepts of Rules," Philosophical Review, Vol. LXIV

(1955); J. J. C. Smart, "Extreme and Restricted Utilitarianism," Philosophical
~uarterly, Vol. VI (1956); 'H. J. McCloskey, "An Examination of Restricted
Utilitarianism," Philosophical Review, Vol. LXVI (1957); J. O. Urmson, "The
Interpretation of the- Moral Philosophy of J. S. Mill," Philosophical ~uarterly,
Vol. III (1953); J. D. Mabbott, "Interpretations ofMilI's Utilitarianism," Philo­
sophical ~arterly, Vol. VI (1956); and S. E. Toulmin, An Examination oj the
Place oj Reason in Ethics (Cambridge: Cambridge University Press, 1950), esp.
p.168.

21. John Selden in his TaMe Talle ([Oxford, 1892J, p. 131) observes: "There is
not anything in the world so much abused as this sentence, salus populi suprema
lex esto." Cf. C. H. McIlwain, Constitutionalism: Ancient and Modern (rev. ed.;
Ithaca, N.Y.: Cornell Universit;y Press, 1947), p. 149, and, on the general issue,
F. Meinecke, Die Idee der Staatsrason (Munich, 1924), now translated as Ma-

. chiaoellism (London, 1957); also L. von Mises, Socialism (New Haven: Yale
University Press, 1951), p. 400. •

22. Cf., e.g., the opinion of James I, quoted by F. D. Wormuth, The Origins oj
Modern Constitutionalism (New York, 1949), p. 51, that "order was dependent
upon the relationship of command and obedience. AlI organization derived from
superiority and subordination."

23. I apologize to the author whose words I quote but whose name I have for­
gotten. I had noted the passage with a reference to E. E. Evans-Pritchard,
Social Anthropology (London, 1951), p. 19, but, though the same idea is expressed
there, it is not in the words quoted.

24. Cf. H. Jahrreiss, Mensch und Staat (Cologne, 1957), p. 22: "Sozial-Ord­
nung ist Sozial-Berechenbarkeit."

25. M. Polanyi, The Logic oj Liberty (London, 1951), p. 159.
26. Max Weber, Theory oj Social and Economic Organization (London, 1947),

p. 386, tends to treat the need for "calculability and reliability in the functioning
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of the legal order" as a peculiarity of "capitalism" or the "bourgeois phase" of
society. This is correct only if these terms are regarded as descriptive of any free
society based on the division of labor.

27. Cf. E. Brunner, 1ustice and the Social Order (New York, 1945), p. 22: "Law
is order by foresight. With regard to human beings, that is the service it renders;
it is also its burden and its danger. 1t offers protection from the arbitrary, it gives
a feeling of reliability, of security, it takes from the future its ominous darkness."

CHAPTER ELEVEN

The Origins of the Rule of Law

The quotation at the head of the chapter is taken from John Locke, Second
Treatise, sec. 57, p. 29. The substance of this chapter as well as of chaps. xiii-xvi
has been used in my lectures The Political Ideal of theRule of Law, delivered for
and published by the National Bank of Egypt (Cairo, 1955).

1. The more I learn about the growth of these ideas, the more 1 am convinced
of the important role which the example of the Dutch Republic played. But,
though this influence is fairly clear in the later seventeenth and early eighteenth
centuries, its earlier operation still needs investigation. In the meantiml:, see Sir
George Clark, "The Birth of the Dutch Republic," Proceedings of the British
Academy, Vol. XXXII (1946), and P. Geyl, "Liberty in Dutch History," De/ta,
Vol. I (1958). Ignorance also compels me to pass over the important discussions
and the development of similar ideas in Renaissance 1taly, especially in Florence.
(For some brief references see introduction to notes to chap. xx.) And 1 cannot ,
speak with any competence about the interesting fact that the one great non­
European civilization, that of China, appears to have developed, about the same
time as the Greeks, legal conceptions surprisingly similar to those of Western
civilization. According to Fung Yu-Lan, A History of Chinese Philosophy (Pei­
ping, 1937), p. 312, "the great political tendency of the time [the seventh to third
centuries B.C.) was a movement from feudal rule toward a government by rulers
possessing absolute powers; from government by customary morality (Ii), and by
individuals, to government by law." The author quotes (p. 321) as evidence from
the Kuan-tzu, a treatise attributed to Kuang Chung (ca. 715-645 B.C.), but prob­
ably composed in the third century B.C.: "When a state is governed by law,
things will simply be done in their regular course.••. If the law is not uniform,
there will be misfortune for the holder of the state...• When ruler and minister,
superior and inferior, noble and humble all obey the law, this is called having
Great Good Government." He adds, however, that this is "an ideal which has
never yet been actually attained in China."

2. Cf. Montesquieu's remark in The Spirit of the Laws (I, 151): "One nation
there is also in the world that has for the direct end of its constitution political
liberty." See also R. Henne, Der engliuhe Freiheitsbegriff (diss. Zurich; Aarau,
1927). A careful study of the discovery of English liberty by the Continental
people and of the influence of the English model on the Continent has yet to be
made. Important early works are Guy Miege, L'Etat present de la Grande-Bretagne
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(Amsterdam, 1708), also in an enlarged German edition as Geistliclur und welt­
licher Stand von Grossbritannien und Irland (Leipzig, 1718); P. de Rapin-Thoyras,
Dissertation sur les Whigs etles Torys, or an Historical Dissertation upon Whig
and Tory, trans. M. Ozell (London, 1717); and A. Hennings, Philosophische und
statistische Geschichte des Ursprungs und des Fortgangs der Freyheit in England
(Copenhagen, 1783).

3. Cf. particularly F. Pollock and F. W. Maitland, History of English Law
(Cambridge: Cambridge University Press, 1911); R. Keller, Freiheitsgarantien
fur Person und Eigentum im Milldalter (Heidelberg, 1933); H. Planitz, "Zur
Ideengeschichte der Grundrechte," in Die Grundrechte und Grundpjiichten der
Reichsverfassung, ed. H. C. Nipperdey (Berlin, 1930), Vol. III; and O. von
Gierke, Johannes Althusius unddie Entwicklung der naturrechtlichen Staatstheorien
(2d ed.; Breslau, 1902).

4. Sc;oe C. H. McIlwain, "The English Common Law Barrier against Abso­
lutism," American Historical Review, XLIX (1934), 27. The extent to which even
the most famous and later most influential clause of Magna Carta merely ex­
pressed ideas common to the period is shown by a decree of the Emperor Conrad
II, dated May 28, 1037 (given in W. Stubbs, Germany in the Early Middle Ages,
476-1250, ed. A. Hassall [London, 1908], p. 147), which states: "No man shall be
deprived of a fief ... but by the laws of the Empire and the judgment of his
peers."

We cannot examine in any detail here the philosophical tradition handed down
from the Middle Ages. But'in some respects Lord Acton was not being altogether
paradoxical when he described Thomas Aquinas as the first Whig (See Hist. of
Freedom, p. 37, and cf. J. N. Figgis, Studies of Political Thoughtfrom Gerson to
Grotius (Cambridge: Cambridge University Press, 1907], p. 7). On Thomas Aqui­
nas see T. Gilby, Principality and Polity (London, 1958); and on his influence on
early English political theory, especially Richard Hooker, see S. S. Wolin,
"Richard Hooker and English Conservatism," Western Political ~arterly, Vol.
VI (1953). A fuller account would have to give special attention to Nicolas of
Cusa in the thirteenth and Bartolus in the fourteenth centuries, who carried on
the tradition. See F. A. von Scharp/f, Der Cardinal und Bischof Nicolaus flon
Cusa (Tiibingen, 1871), esp. p. 22; J. N. Figgis, "Bartolus and the Develop­
ment of European Political Ideas," Transactions of the Royal Historical Society,
N.S., Vol. XIX (London, 1905); and C. N. S. Woolf, Bartolus of Sassojerato
(Cambridge, 1913); and, on the political theory of the period generally, R. W.
and A. J. Carlyle, A History of Mediaeval Political Theory (Edinburgh and Lori.
don, 1903 and later).

5. Cf. O. Vossler, "Studien zur Erklarung der Menschenrechte," Historische
Zeitschrift, CXLII (1930), 512; also F. Kern, Kingship and Law in the Middle
Ages, trans. S. B. Chrimes (Oxford, 1939); E. Jenks, Law and Politics in the
MiddleAges (London, 1898), pp. 24-25; C. H. McIlwain, The High Court of
Parliament and Its Supremacy (New Haven: Yale University Press, 1910); J. N.
Figgis, The Divine Right of Kings (2d ed.; Cambridge, 1914); C. V. Langlois,
Le R~gne de Philippe III, Ie Hardi (Paris, 1887), p. 285; and, for a correction
concerning the 'situation in the later Middle Ages, T. F. T. Plucknett, Statutes
and Their Interpretation in the First Half of the Fourteenth Century (Cambridge,
1922), and Legislation of Et:/ward I (Oxford, 1949). On the whole issue see J. W.
Gough, Fundamental Law in English Constitutional History (Oxford, 1955).
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6. Cf. B. Rehfeldt, Die Wurzeln des Rechtes (Berlin, 1951), p. 67: "Das Auf­
tauchen des Phiinomens der Gesetzgebung ..• bedeutet in der Menschheits­
geschichte die Erfindung der Kunst, Recht und Gesetz zu machen. Bis dahin
hatte man ja geglaubt Recht nicht setzen sondern nur anwenden zu konnen als
etwas, das seit jeher war. An dieser Vorstellung gemessen ist die Erfindung der
Gesetzgebung vielleicht die foIgenschwerste, die je gemacht worden-folgen­
schwerer als die des Feuermachens oder des Schiesspulvers-, denn am Starksten
von allen hat sie das Schicksal des Menschen in seine Hiinde gelegt."

Similarly in an as yet unpublished paper contributed to a symposium on "The
Expansion of Society" organized by the Oriental Institute of the University of
Chicago in December, 1958, Max Rheinstein observes: "The notion that valid
norms of conduct might be established by way of legislation was peculiar to later
stages of Greek and Roman history; in western Europe it was dormant until the
rediscovery of Roman law and the rise of absolute monarchy. The proposition
that all law is the command of a sovereign is a postulate engendered by the
democratic ideology of the French Revolution that all law had to emanate from
the duly elected representatives of the people. It is not, however, a true descrip­
tion of reality, least of all in the countries of the Anglo-Saxon Common Law."

How profoundly the traditional view that laws are found and not made still
influenced English opinion in the late eighteenth century is shown by Edmund
Burke's statement in the Tracts Relative to the Laws against Popery in Ireland, in
Works, IX, 350: "It would be hard to point to any l;rror more truly subversive
of all the order and beauty, of all the peace and happiness, of human society,
than the position, that any body of men have a right to make what Laws they
please; or that Laws can derive any authority from their institution merely and
independent of the quality of the subject matter. No arguments of 'policy, rea­
son of State, or preservation of the Constitution, can be pleaded in favour of such , .
a practice.•.. All human Laws are, properly speaking, only declaratory; they
may alter the mode and application, but have no power over the substance of
original justice." For other illustrations see E. S. Corwin, The "Higher Law"
Background of American Constitutional Law ("Great Seal Books" [Ithaca, N.Y.:
Cornell University Press, 1955)), p. 6, n. II.

7. Cf. Dicey, Constitution, p. 370: "A lawyer, who regards the matter from an
exclusively legal point of view, is tempted to assert that the real subject in dis­
pute between statesmen such as Bacon and Wentworth on the one hand, and
Coke or Eliot on the other, was whether a.strong administration of the conti­
nental type should, or should not, be permanently established in England."

8. This is how Henry Bracton describes Magna Carta in De legibus, fol. 186b.
On the consequences of what was in effect a seventeenth-century misinterpreta­
tion of Magna Carta see W. S. McKechnie, Magna Carta (2d ed.; Glasgow, 1914),
p. 133: "If the vague and inaccurate words of Coke have obscured the bearing
of many chapters [of Magna Carta], and diffused false notions of the develop-

• ment of English Law, the service these very errors have done to the cause of
constitutional progress is measureless." This view has since been expressed many
times (see particularly H. Butterfield, The Englishman and His History [Cam­
bridge: Cambridge University Press, 1944], p. 7).

9. Cf. Thomas Hobbes's description of how "one of the most frequent causes
of it [the rebellious spirit of his period] is the reading of books of policy, and his.
tories of the ancient Greeks and Romans" and that for this reason "there was
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never any thing so dearly bought, as these Western parts have bought the learn­
ing of the Greek and Latin tongues" (Leviathan, ed. M. Oakeshott [Oxford, 1946J,
pp. 214 and 141); and Aubrey's remark that the roots of Milton's "zeal for the
liberty of mankind" lay in his "being so conversant in Livy and the Roman
authors, and the greatness he saw done by the Roman Commonwealth" (Au­
brey's Brief Lives, ed. O. L Dick [Ann Arbor: University of Michigan Press,
1957J, p. 203). On the classical sources of the thought of Milton, Harrington, and
Sidney see Z. S. Fink, The Classical Republicans ("Northwestern University
Studies in Humanities," No.9 [Evanston, IlL, 1945]).

10. Thucydides Peloponnesian War, Crawley trans., ii. 37. The most convinc­
ing testimony is probably that of the enemies of the liberal democracy of Athens
who reveal much when they com plain, as Aristotle did (Politics vi. 2. 1317b),
that "in such democracies each person lives as he likes." The Greeks may have
been the first to confuse personal and political freedom; but this does not mean
that they did not know the former or did not esteem it. The Stoic philosophers,
at any rate, preserved the original meaning and handed it on to later ages. Zeno,
indeed, defined freedom as the "power of independent action, whereas slavery is
privation of the same" (Diogenes Laertius Lives of Eminent Philosophers iii. 121
["Loeb Classical Library" (London, 1925), II, 227)]. Philo of Alexandria, 22pod
omnis probus liber sit 452. 45 ("Loeb Classical Library," [London, 1941) IX, 36),

; even offers a thoroughly modern conception of liberty under the law: hosoi de
metanomou zosin, eleuther,i. See E. A. Havelock, The Liberal Temper in Greek
Politics (N~w Haven: Yale University Press, 1957). It is also no longer possible
to deny the existence of freedom in ancient Athens by the assertion tha-t its eco­
nomic system was "based" on slavery, since recent research has clearly shown
that it was comparatively unimportant; see W. L. Westermann, "Athenaeus
and the Slaves of Athens," Athenian Studies Presented to William Scoll Ferguson
(London, 1940), and A. H. M. Jones, "The Economic Basis of Athenian Democ­
racy," Past and Present, Vol. I (1952), reprinted in his Athenian Democracy (Ox­
ford, 1957).

11. Thucydides op. cit. vii. 69. The misrepresentation of Greek liberty traces
back to Thomas Hobbes and became widely known through B. Constant, De la
liber!! des anciens comparee tl celie des modernes, reprinted in his Cours de politique
constitutionnelle, Vol. II (Paris, 1861), and N. D. Fustel de Coulanges, La Cite
antique (Paris, 1864). About this whole discussion see G. Jellinek, Allgemeine
Staatslehre (2d ed.; Berlin, 1905), pp. 288 if. It is difficult to understand how, as
late as 1933, H. J. Laski ("Liberty," E.S.S., IX, 442) could still argue, with ex­
plicit reference to the Periclean period, that "in such an organic society the con­
cept of individual liberty was virtually unknown."

12. Cf. J. Huizinga, Wenn die Wajfen schweigen (Basel, 1945), p. 95: "Man
muss eigentlich bedauern, dass die Kulturen, die sich auf der Grundlage der
griechischen Antike aufbauten, nicht an Stelle des Wortes Demokratie jenes
andere ubernommen haben,' das in Athen auf Grund der geschichtlichen Entwick­
lung besondere Achtung erweckte und ausserdem den hier wesentlichen Gedanken
einer guten Regierungsform besonders rein zum Ausdruck brachte: das Wort
'Isonomia,' Gleichheit der Gesetze. Dies Wort hatte sogar einen unsterblichen
Klang.... Aus dem Worte 'Isonomia' spricht weit deutlicher und unmittel­
barer als aus 'Demokratia' das Ideal der Freiheit; auch ist die in der Bezeich­
nung 'Isonomia' enthaltene These nichts Unerflillbares, wie dies bei 'Demokratia'
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der Fall ist. Das wesentliche Prinzip des Rechtsstaates ist in diesem Wort biindig
und klar wiedergegeben."

13. In the Italian dictionary by John Florio, World oj Wordes (London, 1598).
14. Titus Livius, Romane Historie, trans. Philemon Holland (London, 1600),

pp. 114, 134, and 1016.
15. The Oxjord English Dictionary, s.v. "Isonomy~" gives instances of use in

1659 and 1684, each suggesting that the term was then in fairly common use.
16. The earliest preserved use of the word "isonomia" seems to be that by

Alcmaeon about 500 B.C. (H. Diels, Die Fragmente der Vorsokratiker [4th cd.;
Berlin, 1922], Vol. I, p. 136, Alkrnaion, Frag. 4). As the use is metaphorical,de­
scribingisonomy as a condition of physical health, it suggests that the term was
well established by then.

17. E. Diehl, Anthologia Iyrica Graeca (3d ed.; Leipzig, 1949), Frag. 24. Cf. E.
Wolf, "Mass und Gerechtigkeit bei Solon," Gegenwartsprobleme des internationa­
len Rechtes und der Rechtsphilosophie: Festschrift jur Rudolf Laun (Hamburg,
1953); K. Freeman, The Work and Life oj Solon (London, 1926); W. J. Wood­
house, Solon, the Liberator (Oxford, 1938); and K. Hann, Solon, Staatsmann und
Weiser (Vienna, 1948).

18. Ernest Barker, Greek Political Theory (Oxford, 1925), p. 44. Cf. Lord Ac­
ton, Hist. oj Freedom, p. 7, and P. Vinogradoff, Collected Papers (Oxford, 1928),
II, 41.

19. Cf. G. Busolt, Griechische Staatskunde (Munich, 1920), 1,417; J. A. O.
Larsen, "Cleisthenes and the Development of the Theory of Democracy at
Athens," Essays in Political Theory Presented to George H. Sabine (Ithaca, N.Y.:
Cornell University Press, 1948); V. Ehrenberg, "Isonomia," in Pauly's Real­
Encyclopaedie der classischen Altertumswissenschajt, Suppl. VII (1940), and his
articles "Origins of Democracy," Historia, I (1950), esp. 535, and "Das Harmo­
dioslied," Festschrift Albin Lesky ("Wiener Studien," Vol. LXIX), esp. pp. 67-69;
G. Vlastos, "Isonomia," American Journal oj Philology, Vol. LXXIV (1953);
and J. W. Jones, The Law and Legal Theory oj the Greeks (Oxford: Oxford Uni­
versity Press, 1956), chap. vi.

The Greek skolion mentioned in the text will be found in two versions in Diehl,
op. cit., Vol. II, skolia 10 (9) and 13 (12). A curious illustration of the appeal of
these songs celebrating isonomia to late eighteenth-century English Whigs is
the "Ode in Imitation of Callistratus" by Sir William Jones (whom we mentioned
earlier as the link betwe~n the political views of the Whigs and the evolutionary
tradition in linguistics (see his Works [London, 1807], X, 391), which is headed
by the Greek text of the skolion and, after twenty lines in praise of Harmodios
and Aristogiton, continues:

"Then in Athens all was Peace,
Equal Laws and Liberty:

Nurse of Arts, and eye for Greece!
People valiant, firm, and free!

Not less glorious was thy de~d,

Wentworth, fix'd in Virtue's cause;
Not less brilliant be thy meed,

Lenox, friend to Equal Laws!
High in Freedom's temple rais'd,

See Fin Maurice beaming stand,
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For collected Virtues prais'd,
Wisdom's voice, and Valour's hand!

Ne'er shall fate their eyelids close:
They, in blooming regions blest,

With Harmodius shall repose,
With Arislogilon rest."

Cf. also ibid., p. 389, the "Ode in Imitation of Alcaeus," where Jones says with
reference to the "Empress Sovereign Law"

"Smit by her sacred frown
The fiend Discrelion like a vapour sinks."

20. Herodotus Hislories iii. 80; cf. also iii. 142, and v. 37.
21. Busolt, op. cil., p. 417, and Ehrenberg, in Pauly, op. cil., p. 299.
22. Thucydides op. cil. iii. 62. 3-4 and contrast this use of the term In Its

legitimate sense with his reference to what he describes as its specious use, ibid.
iii. 82. 8; cf. also Isokrates Areopagilicus vii. 20, and Panalhenaicus xii. 178.

23. Plato Republic viii. 557bc, 559d, 561e.
24. Hyperides In Defence oj Euxenippus xxi. 5 (Minor Allic Oralors, ed. J. O.

Burtt ["Loeb Classical Library," II, 468): "h6pos En demokralla kyriot hOt n6moi
honlai." The phrase about the law being king (nom6s basileus) already occurs
much earlier.

, 25. Aristotle Politics 1287a. The translation used, in preference to the more
familiar renderings by B.10wett, is that by W. Ellis in the "Everyman" edition.

26. Ibid. 1292a.
27. How fundamental these conceptions remained for the Athenians is shown

by a law to which Demosthenes refers in one of his orations (Againsl Arislocrates
xxiii. 86; cf. also xxiv. 59) as a law "as good as ever law was." The Athenian who
had introduced it had been of the opinion that, as every citizen had an equal
share in civil rights, so everybody should .have an equal share in the laws; and
he had proposed, therefore, that "it should not be lawful to propose a law affect­
ing any individual, unless the same applied to all Athenians," This became the
law of Athens. We do not know when this happened-Demosthenes referred to
it in 352 B.C. But it is interesting to see how, by that time, democracy had al­
ready become the primary concept superseding the older one of equality before
the law. Although Demosthenes no longer uses the term "isonomia," his reference
to the law is little more than a paraphrase of that old ideal. On the law in ques­
tion cf. J. H. Lipsius, Allisches Recht und Rechtsverjahren (Leipzig, 1905), I, 388,
and E. Weiss, Griechisches Privatrecht (Leipzig, 1923), I, 96, n. 186a; cf. also
A. H. M. Jones, "The Athenian Democracy and Its Critics," Cambridge Hislori~
cal Journal, Vol. IX (1953), and reprinted in his Athenian Democracy, p. 52: "At
no time was it legal [in Athens] to alter a law by a simple decree of the Assembly.
The mover of such a decree was liable to the famous 'indictment for illegal pro­
ceedings' which, if upheld by the courts, exposed the mover to heavy penalties,"

28. Aristotle Rheloric 1354ab, trans. W. Rhys Roberts in The Works oj Aris­
lotle, ed. W. D. Ross, Vol. XI (Oxford, 1924). I do not quote in the text the
passage from Politics 1317b where Aristotle mentions as a condition of liberty
that "no magistrate should be allowed any discretionary power but in a few in-

• stances, and of no consequence to public business," beca~se it occurs in a context
where he does not express his own opinion but cites the views of others. An im­
portant statement of his views on judicial discretion is to be found in Nicomachean
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Ethics v. 1137b, where he argues that the judge should fill a gap in the law "by
ruling as the lawgiver himself would rule were he there present, and would have
provided by law had he foreseen the case would arise"-thus anticipating a fa­
mous clause of the Swiss Civil Code.

29. T. Hobbes, Leviathan, ed. M. Oakeshott (Oxford, 1946), p. 448.
30. J. Harrington, Oceana (l656), at the beginning. The phrase occurs soon

afterward in a passage in The Leveller of 1659, quoted by Gough, op. cit., p. 137.
31. See The Civil Law, ed. S. P. Scott (Cincinnati, 1932), p. 73. On the whole

of this section see, in addition to the works .of T. Mommsen, C. Wirszubski,
Lioertas as a Political Idea at Rome (Cambridge: Cambridge University Press,
1950); and U. von Liibtow, Blute und PerJallder riimischen Freiheit (Berlin, 1953),
which came to my knowledge only after the text was completed.

32. See W. W. Buckland and A. D. McNair, Roman Law and Common Law
(Cambridge: Cambridge University Press, 1936).

33. Titus Livius Ao urbe condita ii. 1. 1: "imperia legum potentiora quam
hominum." The Latin phrase is quoted (inexactly) by Algernon Sidney (Works
[London, 1772], p. 10) and John Adams (Works [Boston, 1851], IV, 403). In
Holland's translation of Livy of 1600, quoted in n. 14 above, these words are
rendered (p. 44) as "the authority and rule oj laws, more powerful and mighty
than those of men"-the words I have italicized providing the earliest instance
known to me in which "rule" is used in the sense of "government" or "dominion."

34. Cf. W. Ruegg, Cicero und der Humanismus (Zurich, 1946), and the In­
troduction by G. H. Sabine and S. B. Smith to Marcus Tullius Cicero, On the
Commonwealth (Columbus, Ohio, 1929). On Cicero's influence on David Hume
in particular see the latter's "My Own Life," Essays, I, ,2.

35. M. Tullius Cicero De legious ii. 7. 18. These "higher laws" were recog­
nized by the Romans, who inscribed in their statutes a provision stating that
they were not intended to abrogate what was sacrosanct or jus (see Corwin,
op. cit., pp. 12-18, and the literature there quoted).

36. M. Tullius Cicero Pro Cluentio 53: "omnes legum servi sumus ut liberi
esse possimus." Cf. Montesquieu, Spirit oj the Laws (II, 76): "Liberty consists
principally in not being forced to do a thing where the laws do not oblige: people
are in this state only as tbey are governed by civil laws; and because they live
under those civil laws they are free." Voltaire, Pensees sur Ie gouvernement
«(Euvres completes, ed. Garnier, XXIII, 526): "La liberte consiste ane dependre
que de lois." J.J. Rousseau,Lettres lcrites deiaMontagne, LetterVI II (in The Political
Writings oj Jean Jacques .Rousseau, ed. C. E. Vaughan [Cambridge, 1915], II,
235): "There is no liberty without laws, nor where someone is above the laws:
even in the state of nature, man is free only because of the natural law, which
enjoins everyone." .

37. M. Tullius Cicero De legious iii. 122: "Magistratum legem esse loquen­
tem." Cf. Sir Edward Coke in Calvin's Case (as quoted in n. 18 of chap. iv):
"Judex est lex loquens," and the eighteenth-century legal maxim, "Rex nihil
alius est quam lex agens"; also Montesquieu, Spirit oj the Laws, XI, 6 (I, 159):
"The national judges are no more than the mouth that pronounces the word of
the law, mere passive beings, incapable of moderating either its force or rigor."
The phrase was still repeated in the United States by ChiefJustice John Marshall
(Osoorn v. Bank oj United States, 22 U.S. [9, Wheaton] 738, 866), when he spoke
of judges as "the mere mouthpieces of the law" and "capable of willing n.Qthing."
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38. See M. Rostovtzeff, Gesellschajt und Wirtschajt im romischen Kaiserreich
(Leipzig, 1931), I, 49 and 140.

39. Cf. F. Oertel, "The Economic Life-of the Empire," in Cambridge Ancient
History, XII (Cambridge, 1939), esp. 270 ff., and the Appendix contributed by
the same author to R. Pohlmann, Geschichte der sozialen Frage und des Sozialis­
mus in der antiken We/t (3d ed.; Munich, 1925); also von Liibtow, op. cit., pp.
87-109; M. Rostovtzeff, "The Decay of the Ancient World and Its Economic
Explanation," Economic History Review, Vol. II (1930); Tenney Frank, Economic
Survey oj Ancient Rome (Baltimore: Johns Hopkins Press, 1940), Epilogue; H. J.
Haskell, The New Deal in Old Rome (New York, 1939); and L. Einaudi, "Great­
ness and Decline of Planned Economy in the Hellenistic World," Kyklos, Vol.
II (1948).

40. F. Pringsheim "Jus aequum und jus strictum," Zeitschrijt der Savigny­
Stijtungjiir Rechtsgeschichte, Romanistische Abteilung, XLII (1921),668; cr. also
the same author's Hohe und Ende der Jurisprudenz (Freiburg, 1933).

41. See A. Esmein, "La Maxime Princeps legibus solutus est dans I'ancien
droit public fran~ais," Essays in Legal History, ed. P. Vinogradoff (Oxford, 1913).

4~. Cf. J. U. Nef, Industry and Government in France and England; 1540-1640
(Philadelphia, 1940), p. 114. An interesting account of how later "the freedom
of the Press thus came to England all but incidentally to the elimination of a

'commercial monopoly" is given by M. Cranston, in John Locke (London, 1957),
p.387. .

43. Darcy v. Allein, decided in 1603. The principle seems to have been stated
first four years earlier. in Davenant v. Hurdis, when it was said that "prescription
of such nature, to induce sole trade or traffic to a company or person, and to ex­
clude all- others is against the law." See W. L. Letwin, "The English Common
Law concerning Monopolies," University oj Chicago Law Review, Vol. XXI
(1953-54), and the two articles by D. O. Wagner, "Coke and the Rise of Econom­
ic Liberalism," Economic History Review, Vol. VI (1935-36), and "The Common
Law and Free Enterprise: An Early Case of Monopoly," ibid., Vol. VII (1936-37).

44. Great Britain, Public Record Office, Calendar oj State Papers, Domestic
Series, July 7, 1610.

45. Edward Coke, The Second Part oj the Institutes oj the Laws oj England
(1642), (London, 1809), p. 47.

46. Ibid., p. 51. Compare also the Fourth Part, p. 41.
47. See Sir William Clarke, The Clarke Papers, ed. C. H. Firth (London:

Camden Society, 1891-1901); G. P. Gooch, English Democratic Ideas in the Sev­
entunth Century (Cambridge: Cambridge University Press, 1893); T. C. Pease,
The l.eveller Movement (Washington, D.C., 1916); Tracts on Liberty in the Puri.
tan Revolution, 1638-1647, ed. W. Haller (New York: Columbia University
Press, 1934); A. S. P. Woodhouse (ed.), Puritanism and Liberty (London, 1938);
The Leveller Tracts, ed. W. Haller and G. Davies (New York, 1944); D. M.
Wolfe, Leveller Manijestoes '(New York and London, 1944); W. Haller, Liberty
and Reformation in the PI/ritan Revolution (New York: Columbia University
Press, 1955); P. Zagorin, A History oj Political Thought in the English Revolution
(London, 1954).

48. F. W. Maitland, The Constitutional History oj England (Cambridge: Cam­
bridge University Press, 1909), p. 263.

49. Cf. C. H. McIlwain, "The Tenure of English Judges," in his Constitu-
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tionalism and the Changing World (Cambridge: Cambridge University Press,
1939), p. 300.

50. See Gough, op. cit., pp. 76 If. and 159.
51. This is one of the main topics of the recorded part of the Army Debates

(see Woodhouse, op. cit., pp. 336, 345, 352, 355, and 472).
52. This recurring phrase apparently derives froin Edward Coke, op. cit.,

p. 292: "Nova constitutio futuris formam imponere debet, non prreteritis."
53. See Woodhouse, op. cit., pp. 154 ff. and 353 ff.
54. [Samuel Rutherford], ux, Rex: The Law and the Prince, etc. (London,

1644); excerpts are given in Woodhouse, op. cit., pp. 199-212. The phrase of the
title goes back to the ancient Greek n6mos basileus. The issue of law versus arbi­
trariness was not used only by the Roundheads; it also appears frequently in
the Royalist argument, and Charles I, in his Speech Made upon the Scaffold
(London, 1649), could assert that "Their Liberty and their Freedom consists in
having of government those Laws, by which their Life and their Goods may be
most their own: It is not for having share in Government."

55. See S. R. Gardiner, The Constitutional Documents of the Puritan Revolution,
1625-1660 (3d ed.; Oxford, 1906). Much the best brief account is now to be
found in F. D. Wormuth, The Origins of Modern Constitutionalism (New York,
1949). See also W. Rothschild, Der Gedanke der geschriebenen Verfassung in der
englischen Revolution (Tiibingen, 1903); M. A. Judson, The Crisis of the Con­
stitution (New Brunswick, N.J.: Rutgers University Press, 1949), and the work
by J. W. Gough quoted in n. 50 above; also cf. Oliver Cromwell, Leiters and
Speeches, ed. T. Carlyle (2d ed.; London, 1846), III, 67: "In every Government
there must be somewhat fundamental, somewhat like Magna Carta, which must
be standing and unalterable."

56. The idea of the separation of powers seems first to have appeared in 1645 ,
in a pamphlet by John Lilburne (see Pease, op. cit., p. 114), and soon after that
it occurs frequently, for instance in John Milton's Eikonoklastes (1649) (Prost
/forks, ed. Bohn [London, 1884], I, 363): "In all wise nations the legislative
power and the judicial execution of that power, have been most commonly dis­
tinct, and in several hands; but yet the former supreme, the other subordinate")
and in John Sadler's Rights of the Kingdom (1649), quoted by Wormuth,op.
cit.;p. 61: "It may be much disputed, that the legislative, judicial, and executive
power should be in distinct subjects by the law of nature." The idea was very
fully elaborated by G. !-awson, dn Examination of the Political Part of Mr.
Hobbes, His uviathan (London, 1657) (see A. H. Maclean, "George Lawson and
John Locke," Cambridge Historical10urnal, Vo!. IX [1947)). Additional references
will be found in Wormuth, op. cit., pp. 59-72 and, for the later development, pp.
191-206.

57. Wormuth, op. cit., p. 71.
58. Ibid., p. 72.
59. The two main authors whom a fuller account would mainly have to con­

sider are Algernon Sidney and Gilbert Burnet. The chief points relevant to us in
Sidney'sDiscoursts conctrningGovtrnment (first published in 1698) are that "liberty
solely consists in an independency upon the will of another" which connects with
the maxim "potentiora erant legum quam hominum imperia" (chap. i, sec. V,
Works of dlgernon Sydney [London, 1772], p. 10), that "laws that aim at the
public good make no distinction of persons" (ibid., p. 150), that laws_are made
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"because nations will be governed by rule and not arbitrarily" (ibid., p. 338),
and that laws "ought to aim at perpetuity" (ibid., p. 492). Of Gilbert Burnet's
numerous writings, see particularly his anonymously published Enquiry into the
Measures oj Su'bmission to the Supreme Authority etc. (1688), quoted from the
reprint in Harleian Miscellany (London, 1808), I esp. 442: "The plea for liberty
always proves itself, unless it appears that it is given up, or limited by any special
agreement.... In the management of this civil society, great distinction is to be
made between the power of making laws for the regulating the conduct of it,
and the power of executing those laws; the supreme authority must still be sup­
posed to be lodged with those who have the legislative power reserved to them;
but not with those who have only the executive, which is plainly a trust when it
is separated from the legislative power." Also p. 447: "The measures of power,
and, by consequence, of obedience, must be taken from the express laws of any
state, or body of men, from the oaths that they swear; or from immemorial pre­
scription, and a long possession, which both give a title, and, in a long tract of
time, make a bad one become good; since prescription, when it passes the memory
of man, and is not disputed by any other pretender, gives, by the common con­
seht of all men, a just and good title. So, upon the whole matter, the degrees of
all civil authority, are to be taken either from express laws, immemorial customs,
or from particular oaths, which the subjects swear to their princes; this being

,still to be laid down for a principle, that, in all the disputes between power and
liberty, power must always be proved, but liberty proves itself; the one being
founded upon positive law, and the other upon the law of nature." P. 446: "The
chief design of our whole law, and all the several rules of our constitution, is to
secure and maintain our liberty." It was to this tract that a contemporary Con­
tinental discoverer of English liberty such as G. Miege (see n. 2 to this chapter)
primarily referred to in his writings: Miege contended that "no subjects in the
world enjoyed so many fundamental and inheritable liberties as the people of
England" and that "their state was therefore most happy and preferable to that
of all European subjects" (op. cit., pp. 512-13).

60. This may still be said even though it now appears that the Treatise was
drafted before the revolution of 1688.

61. Cf. J. W. Gough, John Locke's Political Philosophy (Oxford, 1950). The
extent to which Locke in dealing with the points here discussed merely sum-

o marized views long expressed by lawyers of the period still deserves study. Espe­
cially important in this connection is Sir Matthew Hale, who, in a manuscript
reply to Hobbes which was written about 1673 and which Locke is likely to have
kn'own (see Aubrey's letter to Locke quoted in Cranston, op. cit., p. 152), argued
that "to avoid that great uncertainty in the application of reason by particular
persons to particular instances; and so to the end that men might understand
by what rule and measure to live and possess; and might not be under the
unknown arbitrary uncertain reason of particular persons, has been the prime
reason, that the wiser sort o'f the world have in all ages agreed upon some certain
laws and rules and methods of administration of common justice, and these to
be as particular and certain as could be well thought of" ("Sir Mathew Hale's
Criticisms on Hobbes's Dialogue of the Common Laws" printed as appendix to
W. S. Holdsworth, A History oj English Law [London, 1924), V, 503).

62. J. Locke, The Second Treatise oj Civil Government, ed. J. W. Gough (Ox­
ford, 1946), sec. 22, p. 13.
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63. Ibid., sec. 127, p. 63.
64. Ibid., sec. 131, p. 64.
65. Ibid., sec. 137, p. 69.
66. Ibid., sec. 136, p. 68.
67. Ibid., sec. 151, p. 75.
68. See J. N. Figgis, The Divine Rights of Kings, p. 242; W. S. Holdsworth,

Some Lessons from Our Legal History (New York 1928), p. 134; and C. E.
Vaughan, Studies in the History of Political Philosophy before and after Rousseau
(Manchester: Manchester University Press, 1939), I, 134.

69. Locke, Second Treatise, chap. xiii. Compare n. 56.
70. Ibid., sec. 159, p. 80.
71. Ibid., sec. 22, p. 107.
72. Cf. G. M. Trevelyan, English Social History (London, 1942), pp. 245 and

350 if., esp. p. 351: "The specific work of the earlier Hanoverian epoch was the
establishment of the rule of law; and that law, with all its grave faults, was at
least a law of freedom. On that solid foundation all our subsequent reforms were
built,"

73. On the significance of this event see particularly W. S. Holdsworth, A
History of English Law, X (London, 1938), esp. 647: "As the result of all these
consequences of the independence of the courts, the doctrine of the rule or
supremacy of the law was established in its modern form, and became perhaps
the most distinctive, and certainly the most salutary, of all the characteristics
of English constitutional law,"

74. Its influence was revived in the nineteenth century by the dramatic ac­
count given of the episode in T. B. Macaulay's History of England, chap. XXII
("Everyman" ed., IV, 272-92).

75. Cf. also Daniel Defoe, The History of the Kentish Petition (London, 1701),
and his so-called Legion's Memorial of the same year, with its concluding asser· '
tion that "Englishmen are no more to be slaves to Paraliaments, than to Kings"
(The Works of Daniel Defoe [London, 1843], III, 5). See on this C. H. McIlwain,
Constitutionalism: Ancient and Modern (Ithaca, N.Y.: Cornell University Press,
1947), p. 150.

76. Cf., for instance, Sir Alfred Denning, Freedom under the Law (London,
1949), where he says with respect to the Continental doctrine "Nullurn crimen,
nulla poena sine lege": "In this country, however, the common law has not
limited itself in that way. It is not contained in a code but in the breast of the·
judges, who enunciate and develop the principles needed to deal with any new
situations which arise," gee also S. Glaser, "Nullurn crimen sine lege,"10urnal 0)
Comparative Legislation and International Law, 3d ser., Vol. XXIV (1942). In the
form quoted, the Latin maxim dates only from the end of the eighteenth century
(see below, chap. XIII, n. 22), but there was current in eighteenth-century
England the similar expression: "Ubi non est lex ibi non est transgressio."

77. The Works of Samuel10hnson (London, 1787), XIII, 22, reporting a speech
of Mr. Campbell in the Corn Bill Debate of the House of Commons on November
26,1740. Cf. E. L. McAdam, Dr.10hnson and the English Law (Syracuse, N.Y.:
Syracuse University Press, 1951), p. 17..

78. Thus Lord Camden's opinion is sometimes quoted. The only statement
of his expressing substantially the same view that I can find occurs in Entick v.
Carrington (1765) (T. B. Howell's State Trials, XIX, 1073): "With res£ect to the
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argument of state necessity, or a distinction that has been aimed at between
states offences and others, the common law does not understand that kind of
reasoning, nor do our books take notice of any such distinctions."

79. What finally decided this incorporation into Tory doctrine was probably
Henry Saint-John Bolingbroke, A Disurtation upon Partin (1734), with its
acceptance of the contrast between a "government by constitution" and a
"government by will" (Letter X [5th ed.; London, 1739], p. Ill). .

80. Cf. W. S. Holdsworth, A History of English Law, X, 713: "If a lawyer,.a
statesman, or a political philosopher of the eighteenth century had been asked
what was, in his opinion, the most distinctive feature of the British constitution,
he would have replied that its most distinctive feature was the separation of the
powers of the different organs of government." Yet even at the time that Mon­
tesquieu popularized the conception on the Continent, it was true of the actual
situation in England only to a limited degree.

81. In addition to the passage quoted later on in the text, see particularly D.
Hume, Essays, I, "Of the Origin of Government," 117; "Of Civil Liberty," p.
161; and especially "Of the Rise and Progress of the Arts and Sciences," p. 178,
where he argues: "All general laws are attended with inconveniencies, when
applied to particular cases; and it requires great penetration and experience, both
to perceive that these inconveniencies are fewer than what results from full dis-

. ,cretionary powers in every magistrate; and also to discern what general laws are,
upon the whole, attended mith fewest inconveniencies. This is a matter of so
great difficulty, that men have made some advances, even in the sublime arts of
poetry and eloquence, where a rapidity of genius and imagination assist their
progress, before they arrived at any great refinement in their municipal laws,
where frequent trial and diligent observation can alone direct their improve­
ments." CE. also Enquiry concerning tht Principln of Morals, Essays II, 179-96,
256, and 272-78. As Hume is often represented as a Tory, it deserves notice that
he himself stated that "my views of things are more conformable to Whig prin­
ciples; my representations ofptrsons to Tory prejudices" (quoted in E. C. Moss­
ner, Lift of David Humt [London, 1954], p. 311; see also ibid., p. 179, where
Hume is described as a "'Revolution Whig,' though not of the dogmatic
variety.")

82. F. Meinecke, Dit Entsllhung dn Historismus (Berlin, 1936), I, 234.
83. D. Hume, History of England, V (London, 1762), p. 280.
84. For the manner in which Adam Smith accepts the separation of powers

and its justification as a matter of course see W.o.N., Book V, chap. i, Part II
(II, 213-14). An earlier incidental reference· to these problems (ibid., p. 201), in
which Smith briefly explains that in England "the public safety does not require,
that the sovereign is trusted with any discretionary power," even for suppressing
"the rudest, the most groundless, and the most licentious remonstrances," be­
cause he is "secured by a well-regulated army" has provided the occasion
for an important discussion of this unique situation by one of the acutest foreign
students of the British Constitution: J. S. de Lolme in his Constitution of England
(1784) (new ed., London, 1800), pp.436-441, represents it as "the most charac­
teristic circumstance in the English government, and the most pointed proof
that can be given of the true freedom which is the consequence of its frame,"
that in England "all the individual's actions are supposed to be lawful,'till that
law is pointed out which make them to be otherwise." He then goes on to say
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"The foundation of that law principle, or doctrine, which confines the exertion
of the power of the government to such cases only as are expressed by a law in
being" and which, though tracing back to Magna Carta, was put into actual
force only by the abolition of the Star Chamber, with the result that "it has
appeared by the event, that the very extraordinary restriction upon the govern­
ing authority we are alluding to, and its execution, are no more than what the
intrinsic situation of things, .and the strength of the constitution, can bear."
(Note how this passage is evidently influenced by the exposition of Hume quoted
in the text.)

Many similar statements from the period could be quoted, but two particu­
larly characteristic ones must suffice. The first is from John Wilkes's The Norlh
Brilon, Vol. LXIV (September 3, 1768; quoted by C. K. Allen, Law and Orders
[London, 1945] p. 5): "In a free government, these three powers ever have been,
at least ever ought to be, kept separate: because, were all the three, or any two
of them, to be united in the same person, the liberties of the people would be,
from that moment, ruined. For instance, were the legislative and executive
powers united in the same magistrate, or in the same body of magistrates, there
could be no such thing as liberty, inasmuch as there would be great reason to
fear lest the same monarch, or senate, should enact tyrannical laws in order to
execute them in a tyrannical manner. Nor could there, it is evident, be such a
thing as liberty, were the judiciary power united either to the legislative or to
the executive. In the former case, the life and liberty of the subject woOuld be
necessarily exposed to the most imminent danger, because then the same person
would be both judge and legislator. In the latter, the condition of the subject
would be no less deplorable, for the very same person might pass a cruel sentence
in order, perhaps, to execute it with still greater cruelty."

The second passage occurs in the Leiters of Junius (1772), Letter 47, dated
May 25, 1771, ed. C. W. Everett (London, 1927), p. 208: "The government of
England is a government of law. We betray ourselves, we contradict the spirit of
our laws, and we shake the whole system of English jurisprudence, whenever we
intrust a discretionary power over the life, liberty, or fortune of the subject, to
any man or set of men whatsoever upon a presumption that it will not be
abused."

85. Sir William Blackstone, Commentaries on the Laws oj England (London,
1765), I, 269: "In this distinct and separate existence of the judicial power in a
peculiar body of men, nominated indeed, but not removable at pleasure, by the
Crown, consists one main preservative of public liberty; which cannot subsist
long in any state, unless the administration of common justice be in some degree
separated both from the legislative and also from the executive power. Were it
joined with the legislative, the life, liberty, and property of the subject would
be in the hands of arbitrary judges, whose decisions would be then regulated only
by their own opinions, and not by any fundamental principles of law; which,
though legislatures may depart from them, yet judges are bound to observe."

86. Ibid., p. 44.
87. See particularly Edmund Burke, Speech on the MOlion Made in the House

of Commons, lhe 7th of February, 1771, Relative to the Middlesex Elections, in
Works, passim.

88. E. Barker, Traditions of CiVility (Cambridge: Cambridge !!niversity
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Press, 1948), p. 216. Note also the interesting account, ibid., pp. 245 and 248, of
A. V. Dicey's admiration for Paley.

89. W. Paley, TM Principles of Moral and Political Philosophy (1785) (Lon­
don, 1824), pp. 348 fr.

90. Macaulay's success in making the achievement of. the constitutional
struggles of the past once more a living possession of every educated Englishman
is now rarely remembered. But see the Times Literary Supplement, January 16,
1953, p. 40; "He did for our history what Livy did for the history of Rome; and
he did it better." Cf. also Lord Acton's remark, Hist. Essays, p. 482, that
Macaulay "had done more than any writer in the literature of the world for the
propagation of the Liberal faith, and he was not only the greatest, but the most
representative Englishman then [1856] living."

91. In some respects even the Benthamites could not but build on and improve
the old tradition which they did so much to destroy. This applies certainly to
John Austin's efforts to provide sharp distinctions between true general "laws"
and "occasional or particular commands" (see Lectures on Jurisprudence [5th ed.;
London, 1885], I, 92).

92. Richard Price, Two Tracts on Civil Liberty etc. (London, 1778), p. 7.
93. Richard Price, Observations on the Importance of the American Revolution,

: •. to Which Is Added a Letterfrom M. Turgot (dated March 22, 1778) (London,
1785), p. 111.

94. W. S. Holdsworth, A History of English Law, X, 23.

CHAPTER TWELVE

The American Contribution: Constitutionalism

The quotation at the head of the chapter is taken from Lord Acton, Hist. of
Freedom, p. 55.

1. E. Mims, Jr., The Majority of tM People (New York, 1941), p. 71.
2. E. Burke, "Speech on Conciliation with America" (1775), in Worlcs III, 49.

The predominant influence of English ideals on the American Revolution seems
even more striking to the Continental European student than to contemporary
American historians; C£. particularly O. Vossler, Die amerilcanischen Reoolutionsi­
deale in ihrem Verhiiltnis zu den europiiischen (Beiheft 17 to the Histarische
Zeitschrift) (Munich, 1929); but see also C. H. McIlwain, The American Revolu­
tion (New York, 1923), esp. pp. 156-60 and 183-91.

3. Cf., e.g., the reply given by the Massachusetts legislature to Governor
Bernard in 1769 (quoted by A. C. McLaughlin, A Constitutional History of the
United States [New York, 1935], p. 67, from Massachusetts State Papers, pp. 172­
73), in which it is argued that "no time can better be employed, than in the
preservation of the rights derived from the British constitution, and insisting
upon points, which, though your Excellency may consider them as nonessential,
we esteem its best bulwarks. No treasure can be better expended, than in secur­
ing that true old English liberty, which gives a relish to every other enjoyment."
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4. Cf. [Arthur LeeJ, The Political Detection . .. , Leiters signed Junius Ameri­
canus (London, 1770), p. 73: "In principle, this dispute is essentially the same
with that which subsisted in the last Century between the people of this Country
and Charles the First.... The King and the House of Commons may differ in
name, but unlimited power makes them in effect the same, except that it is in.
finitely more to be dreaded in many than in one"; and E. Burke, An AppealJrom
the New to the Old Whigs (1791), in Works, VI, 123, where he. speaks of the
Americans standing at the time of the Revolution "in the same relation to Eng­
land, as England did to King James the Second, in 1688." On the whole issue
see G. H. Guttridge, English Whiggism and the American Revolution (Berkeley:
University of California Press, 1942).

5. Lord Acton, Lectures on Modern History (London, 1906), p. 218.
6. See C. Rossiter, Seedtime oj the Republic (New York, 1953), p. 360, where

he quotes from the Newport Mercury of May 19, 1766, a toast of "A Son of Liberty
in Bristol County, Mass.": "Our toast in general is,-Magna Charta, the British
COnJtitlition,-pl'IT and Liberty forever!"

7. Acton, Hist. oj Freedom, p. 578.
8. An excellent brief llUmmary of the influence of these ideas is given in R. A.

Humphreys, "The Rule of Law and the American Revolution," Law ~uarterly

Review, Vol. LIB (1937). See also J. Walter Jones, "Acquired and Guaranteed
Rights," in Cambridge Legal Essays (Cambridge: Cambridge University Press,
1926); C. F. Mullett, Fundamental Law and the American Revolution, 1760-1776
(Columbia University thesis; New York, 1933); and A. M. Baldwin, The New
England Clergy and the American Revolution (Durham, N~C.: Duke University
Press, 1928); and cf. Lord Acton's remark, Hist. oj Freedom, p. 56, that the
Americans "did more; for having subjected all civil authorities to the popular
will, they surrounded the popular will with restrictions that the British legisla..
ture would not endure." ,

9. The expression "fixed constitution," constantly used by James Otis and
Samuel Adams, apparently derives from E. de Vattel, Law oj Nations (London,
1797), Book I, chap. 3, sec. 34. The best-known statement of the conceptions
discussed in the text occurs in the "Massachusetts Circular Letter of February
11, 1768 (quoted in W. MacDonald, Documentary Source Book oj American His­
tory [New York, 1929J, pp. 146-50), the most significant paragraph of which is
as follows: "The House have humbly represented to the ministry, their own senti­
ments, that His Majesty's high court of parliament is the supreme legislative
power over the whole empire: that in all free states the constitution is fixed, and
as the supreme legislative derives its power and authority from the constitution,
it cannot overleap the bounds of it, without destroying its own foundation;
that the constitution ascertains and limits both sovereignty and allegiance, and,
therefore, his Majesty's American subjects, who acknowledge themselves bound
by the ties of allegiance, have an equitable claim to the full enjoyment of the
fundamental rules of the British constitution; that it is an essential, unalterable
right, in nature, engrafted into the British constitution, as a fundamental law,
and ever held sacred and irrevocable by the subjects within the realm, that what
a man has honestly acquired is absolutely his own, which he may freely give,
but cannot be taken from him without his consent; that the American subjects
may, therefore, exclusive of any consideration of charter rights, with a decent
firmness, adapted to the character of free men and subjects, assert this natural
and constitutional right." -
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10. The p~rase most commonly used was "limited constitution," into which
form the idea of a constitution limiting the powers of government had been con­
tracted. See especially the Federalist No. LXXVIII, ed. M. Belolf (Oxford 1948),
p. 397, where Alexander Hamilton gives the following definition: "By a limited
constitution, I understand one which contains certain speci6ed exceptions to the
legislative authority; such, for instance, as that it shall pass no bills of attainder,
no ex post facto laws, and the like. Limitations of this kind can be preserved in
practice no other way than through the medium of the courts of justice; whose
duty it must be to declare all acts contrary to the manifest tenor of the constitu­
tion void. Without this, all the reservations of particular rights or privileges
would amount to nothing."

11. Cf. J. Walter Jones, op. cit., pp. 229 f.: "By the time of the dispute 'with
the Mother Country the colonists were therefore well acq uainted with two ideas
more or less strange to the general trend of English legal thought-the doctrine
of the rights of man, and the possibility or even necessity (for they were now
struggling against a Parliament) of limiting legislative power by a written con­
stitu tion."

For the whole of the following discussion I am indebted mainly to two Ameri­
can authors, C. H. McIlwain and E. S. Corwin, whose chief works may be listed
here instead of many detailed references:
, C. H. McIlwain, The High Court of Parliament and Its Supremacy (New
Haven: Yale University Press, 1910); The American Revolution (New York,
1923); "The English Common Law Barrier against Absolutism," American His­
torical Review, Vol. XLIX (1943-44); Constitutionalism and the Changing World
(Cambridge: Cambridge University Press, 1939); Constitutionalism, Ancient and
Modern (rev. ed.; Ithaca, N.Y.: Cornell University Press, 1947).

E. S. Corwin, The Doctrine of Judicial Review (Princeton: Princeton Univer­
sity Press, 1914); The Constitution and What It Means Today (Princeton: Prince­
ton University Press (1920); 11th ed., 1954); "The Progress of Constitutional
Theory between the Declaration of Independence and the Meeting of the Phila­
delphia Convention," American Historical Review, Vol. XXX (1924-25); "Judi.
cial Review in Action," University of Pennsylvania Law Review, Vol. LXXIV
(1925-26); "The 'Higher Law' Background of American Constitutional Law,"
Harvard Law Review, Vol. XLII (1929) (reprinted in the "Great Seal Books"
[Ithaca, N.Y.: Cornell University Press, 1955]); Liberty against Gooernment (Bat­
on Rouge: Louisiana State University Press, 1948); and his edition of The Con­
stitution of the United States of America: Analysis and Interpretation (Washing­
ton: Government Printing Office, 1953). Several of the articles mentioned and

. some still to be quoted are conveniently colle£ted in Selected Euays on Comlitu­
. tional Law, ed. by a Committee of the Association of American Law Schools,

Vol. I (Chicago, 1938).
12. Cf. Humphreys, op. cit., p. 90: "The very definition ofliberty was freedom

from arbi trary rule." ,
13. On the derived character of the power of all representative assemblies in

the process of constitution-making see particularly McLaughlin, op. cit., p. 109.
14. See above, chap. iv, sec. 8, and chap. vii, sec. 6, and cf., on the whole

subject, D. Hume, Treatise, (II, 300-304).
15. See John Lilburne's Legal Fundamental Liberties of 1649 (partially re­

printed in Puritanism and Liberty, ed. A. S. P. Woodhouse [Chicago: University
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of Chicago Press, 1951], p. 344), where, in providing for what we would call a
constitutional convention, he explicitly stipulated that "those persons ought not
to exercise any legislative power, but only to draw up the foundations of a just
government, and to propound them to the wdl-aff'e.cted people in every country,
to be agreed to. Which agreement ought to be above law, and therefore the
bounds, limits, and extent of the people's legislative'deputies i'n parliament, con.
tained in the Agreement, [ought] to be drawn up into a formal contract to be
mutually signed," Significant in this connection is also the resolution of the
Concord, Massachusetts, town meeting of October 21, 1776 (reprinted in S. E.
Morison, Sources and Documents Illustrating tluAmerican Revolution [Oxford:
Oxford University Press, 1923], p. 177), which declared that the legislative was
no proper body to form a constitution, "first, because we conceive that a Con­
stitution in its proper idea intends a system of principles established to secure
the subject in the possession and enjoyment of their rights and privileges against·
any encroachments of the governing part. Second, because the same body that
forms a Constitution have of consequence a power to alter it. Third, because a
Constitution alterable by the Supreme Legislative is no security at all to the
subject against any encroachment of the governing part on any, or on all· the
rights and privileges," It was, of course, largely the wish to prevent the ultimate
authority from concerning itself with particulars, much more than its technical
impracticability, that led the fathers of the American Constitution unanimously
to reject direct democracy of the kind that had existed in ancient Gree(;e.

16. D. Hurne, Treatise, II, 300; d. also ibid., p. 303.
17. Cf. above~ chap. xi, especially nn. 4 and 6.
18. On the conception of legitimacy cf. G. Ferrero, Tlu Principles of Power

(London, 1942).
19. This is not true of the original concept of sovereignty as introduced by,

Jean Bodin. Cf. C. H. McIlwain, Constitutionalism and tlu Changing World,
chap. ii.

20. As has been stressed by D. Hume and a long line of theorists down to F.
Wieser and his fullest elaboration of the idea in Das Geset7. der Macht (Vienna,
1926).

21. See Roscoe Pound, Tlu Development of Constitutional Guarantees of Liberty
(New Haven: Yale University Press, 1957). There exist~ an important Gennan
literature on the origin of the Bills of Rights, of which the following may be men·
tioned here: G. Jellinek, Die Erlcliirung der Menschm- und Burgerrechte (3d ed.;
Munich, 1919), cd. W:Jellinek (which contains a survey of the discussions since
the first publication of the work in 1895); J. Hashagen, "Zur Entstehungsge­
schichte der nordamerikanischen Erklarungen der Menschenrechte," ZeitschriJt
fur die gesamte Staatswimnschaft, Vol. LXXVIII (1924); G. A. Salander, Pom
Werden der Menschenrechte (Leipzig, 1926); and O. Vossler, "Studien zur Erk.
larung der Menschenrechte," Historisclu ZeitschriJt, Vol. CXLII (1930).

22. W. C. Webster, "A Comparative Study of the State Constitutions of the
American Revolution," Annals of the American Academy of Political and Social
Science, IX (1897),415.

23. Ibid., p. 418.
24. Constitution of Massachusetts (1780), Part I, Art. XXX. Though this

clause does not yet appear in the original draft by John Adams, it is entirely in
the spirit of his thinking.
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25. For a discussion of the relationship see the works quoted in n. 21 above.
26. Cf. Webster, op. cit., p. 386: "Each of these instruments declared that no '

one should be deprived of his liberty except by law or by judgment of his peers;
that every one"when prosecuted, should be entitled to a copy of the indictment
brought against him, as well as to the right of procuring counsel and evidence:
and that no one should be compelled to give evidence against himself. They all
carefully guarded the right of trial by jury; guaranteed freedom of the press and
free elections; forbade general warrants and standing annies in times of peace,
forbade the granting of titles of nobility, hereditary honors and exclusive privi­
leges. All of these instnunents, ,except those of Virginia and Maryland, guaran­
teed the rights of assembly, petition, and instruction of representatives. All ex­
ceptthose of Pennsylvania and Vermont forbade the requirement of excessive
bail, the imposition of excessive fines, the infliction of unusual punishments, the
suspension of laws by any other authority than the legislature, and taxation
without representation." .

27. Constitution of North Carolina, Art. XXIII. Cf. Constitution of Mary­
land, "Declaration o£.Rights," Art. 41: "That monopolies are odious, contrary
to the spirit of a free government and the principles of commerce, and ought not
to be suffered." .

28. See espedally the Massachusetts Constitution, Part ·1, "Declara,tion of
,Rights," Art. XXX: "In the government of this Commonwealth, the legislative
department shall never .exercise the exec;utive and judicial powers, or either of
them; the executive shall never exercise the legislative and judicial powers, or
either of them; .•• to the end it may be a government oflaws, and not ofmen."

29. Constitution of Massachusetts, Art. XXIV.
30. The phrase occurs first in the draft of the Virginia Declaration of Rights

of May, 1776, by' George Mason (see K. M. Rowland, Th~ Lif~ of G~org~ Mason
[New York, 1892j, pp. 435 ff.) and then as sec. 15 of the declaration as adopted.
See also the Constitution of New Hampshire, Art. XXXVIII, and that of Ver­
mont, Art. XVIII. (Since there seems to exist no collection of the state constitu­
tions in force in 1787, I am using Th~ Constitutions of Al/tM Unit~dStates [Lex­
ington, Ky., 1817], which does not ih all instances give the dates of the texts
printed. In consequence, some of the references given in this and in the last
few notes may refer to amendments later. than the federal Constitution.) On the
origin of this clause see G. Stourzh's forthcoming book, TM PUNuit of Gr~atness.

31. Webster, op. cit., p. 398.
32. C£.. J. Madison at the end of the F~d"alist, No. XLVIII: "A mere de­

marcation on parchment of the constitutional limits of the several departments,
. is not a sufficient guard against those encroachments which lead to a tyrannical
• concentration of all the powers of government in the same hands."

33. John Jay is quoted (by M. Oakeshott, "Rationalism in Politics," Cam­
!Jridg~ Journal, I [1947], 151) as saying in 1777: "The Americans are the first
people whom Heaven has favoured with an opportunity of deliberating upon,
and choosing the fonns of government under which they ~hould live. All other
constitutions have derived their existence from violence or accidental circum­
stances, and are therefore probably more distant from their perfection," But
compare John Dickinson's emphatic statement in the Philadelphia Convention
(M. Farrand [ed.j, Th~ Records of t"~ F~d"alConvention of 1787 [rev. ed.; New
Haven: Yale University Press 1937j, under the date of August 13, II, 278):
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"Experience must be our only guide. Reason may mislead us. It was not Reason
that discovered the singular and admirable mechanism of the English Constitu­
tion. I t was not Reason that discovered .•• the odd and in the eye of those
who are governed by reason, the absurd mode of trial by Jury. Accidents prob­
ably produced these discoveries, and experience has given a sanction to them.
This is then our guide." ,

34. James Madison in the Philadelphia Convention mentioned as the chief
objects of national government, "the necessity of providing more effectively for
the security of private rights and the steady dispensation of justice. Interference
with these were evils which had more, perhaps, than anything else produced this
convention" (Records of th~ F~d"al Constitution, I, 133). Cf. also the famous
passage quoted by Madison in the Fd~ralist, No. XLVIII, p. 254, from Thomas
Jefferson's Not~s on th~ Stat~ of Virginia: "All the powers of government, legis­
lative, executive, and judiciary, result to the legislative body. The concentrating
these in the same hands, is precisely the definition of despotic government. It
will be no alleviation that these powers will be exercised by a plurality of hands,
and not by a single one. One hundred and seventy-three despots would surely
be as oppressive as one. Let those who doubt it, turn their eyes on the republic
of Venice. As little will it avail us, that they are chosen by ourselves. An elutiDt
dnpotism was not the government we fought for; but one which should not only
be founded on free principles, but in which the powers of government should be
so divided and balanced among several bodies ofmagistracy, as that no one could
transcend their legal limits, without being effectually checked and restrained
by the others.... [The branches other than the legislature] have accordingly,
in many instances decid~d rights, which should have been left to judiciary con­
trov"sy, and th~ dirution of th~ ~xecutiv~, during th~ who/~ tim~ of tMir session, is
buoming habitual andfamiliar."-R. A. Humphreys' conclusion (op. cit., p. 98),
is true, therefore, even of Jefferson, the idol of the latter doctrinaire democrats:
"Such was the republic which the authors of the Federal Constitution tried to
build. They were concerned not to make America safe for democracy, but to
make democracy safe for America. From Lord ChiefJustice Coke to the Supreme
Court of the United States is a long way, but a clear one. The controlling rule of
law which the seventeenth century set above King or Parliament, which the
Puritans exalted in matter both civil and ecclesiastical, which the philosophers
saw as the governing principle of the universe, which the colonists invoked against
the absolutism of Parliament, this was now made the essential principle of
federation."

35. E. S. Corwin, Am"ican Historical &vim, XXX (1925), 536; the passage
continues: "It remained f.or the Consti~utional Convention, however, while it
accepted Madison's main idea, to apply it through the agency of judicial review.
Nor can it be doubted that this determination was assisted by a growing com­
prehension in the Convention of the doctrin~ of judicial review."

36. Lord Acton, Hist. of Fr~~dom, p. 98.
37. Cf. my essay on "The Economic Conditions of Inter-State Federalism,"

N~w Commonw~alth ~uart"ly, Vol. V (1939), reprinted in my Individualism and
Economic Ord" (London and Chicago, 1948).

38. F~d~ralist, No. LXXXIV, ed. Beloff, pp. 439 ff.
39. An even clearer statement of this view than in the passage by Hamilton

quoted in the text is that by James Wilson in the debate on the COllstitution in
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the Pennsylvania convention (The Deoates in the Several State Comentions, on
the Adoption of the Federal Constitution, ed. J. Elliot [Philadelphia and Washing­
ton, 1863], II, 436): He described a bill of rights as "highly imprudent" because
"in all societies, there are many powers and rights which cannot be particularly
enumerated. A bill of rights annexed to a constitution is an enumeration of the
powers reserved. Ifwe attempt an enumeration, everything that is not enumerat­
ed is presumed to be given." James Madison, however, seems from the begin­
ningto have held the view which ultimately prevailed. In an important letter to
Jefferson, dated October 17, 1788 (quoted here from The Complete Madison, ed.
S. K. Padover [New York, 1953], p. 253), too long to reproduce here in full, he
wrote: "My own opinion has always been in favor of a bill of rights; provided it
be so framed as not to imply powers not meant to be included in the enumera­
tion...• The invasion of private rights is chiefly to be apprehended, not from
acts of Government contrary to the sense of its constituents, but from acts in
which the Government is the mere instrument of the major number of the Con­
stituents. This is a truth of great importance but not yet sufficiently attended to.
• • • What use then it may be asked cah a bill of rights serv.e in popular Govern­
ments? .. 1. The political truths declared in that solemn manner acquire by
degrees the character of fundamental maxims of free Government, and as they
become incorporated with the national sentiment, counteract the impulses of
interest and passion... ."

40. John ¥arshall in F/~tcher v. Peck, 10 U.S. (6, Cranch), 48 (181O).
41. Joseph Story, Commentaries on the Constitution (Boston, 1833), III,

718-20.
42. Cf. L. W. Dunbar, "James Madison and the Ninth Amendment," Fir­

ginia Law Review, Vol. XLII (1956). It is significant that even the leading au­
thority on the American Constitution misquotes in a well-known essay (E. S.
Corwin, "The 'Higher Law' Background etc." [1955 reprint], p. 5) the text of
the Ninth Amendment and reprints the misquotation twenty-five years later,
apparently because nobody had noticed the substitution of a phrase of six words
for one of eleven in the authentic text!

43. This admiration was widely shared by nineteenth-century liberals such
as W. E. Gladstone, who once described the American Constitution as "the
most wonderful work ever struck off at a given time by the brain and purpose of

"men.
44. C. H. McIlwain, Constitutionalism and the Changing World, p. 278; ef.

E. S. Corwin, "The Basic Doctrine of American Constitutional Law" (1914),
reprinted in Selected Essays on Constitutional Law, I, 105: "The history ofjudicial

, review is, in other words, the history of constitutional limitations." See also G.
Dietze, "America and Europe-Decline and Emergence of Judicial Review,"
Yirginia Law ~"iew, Vol. XLIV (l958).

45. All the argwnentssupporting the denial have recently been marshaled in
detail in W. W. Crosskey, Politics and the Constitution in the History of tM
United States (Chicago: University of Chicago Press, 1953).

46. See mainly Alexander Hamilton in the Federalist, No. LXXVIII, p. 399:
"Whenever a particular statute contravenes the constitution it will be the duty
of the judicial tribunals to adhere to the latter, and disregard the former"; also
James Madison, Deoates and Procudings in the Congress, I (Washington, 1834),
439, where he declares that the courts would "consider themselves in a peculiar
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manner the guardians of those rights; they will bean impenetrable bulwark
against every assumption of power in the Legislative or Executive: they will be
naturally led to resist every encroachment upon rights expressly stipulated for
in the Constitution by the declarationof rights," and his later statement in a letter
to George Thompson, dated June 30, 1825 (quoted in The Complete Madison,
ed. S. K. Padover. p. 344): "No doctrine can be sound that releases a Legislature
from the controul of a constitution. The latter is as much a law to the fortner,
as the acts of the former are to individuals and although always liable to be ale
tered by the people who formed it, is not alterable by any other authority; cer­
tainly not by those chosen by the people to carry it into effect. This is so vital
a principle, and has been 80 justly the pride of our popular Government, that a
denial of it cannot possibly last long or spread far." Further, Senator Mason's
and Gouverneur Morris' statements in the congressional discussion of the repeal
of the judiciary act of 1801 quoted in McLaughlin, op. cit., p. 291, and James·
Wilson's Lectures delivered in 1792 to students of the Universi ty of Pennsylvania
(Works, ed. J. D. Andrews [Chicago, 1896), 1,416-17), in which he presents ju­
dicial review as "the necessary result of the distribution of power, made, by the
constitution, between the legislative and the judicial departments."

47. Even the most critical recent survey by Crosskey, op. cit., 11,943, sums
up the situation by saying that "some evidence has been found, that the basic
notion of judicial review had some acceptance in America, in the Colonial
period."

48. Marbury v. Madison,S U.S. (1 Cranch), 137 (1803); only a few passages
from this famous decision can be quoted here: "The Government of the United
States has been emphatically termed a government of laws, and not of men.
It will certainly cease to deserve this high appellation if the laws furnish no
remedy for the violation of a vested legal right.••• The question, whether an,
Act, repugnant to the constitution can become the law of the land, is a question
deeply interesting to the United States, but, happily, not of an intricacy propor­
tioned to its interest. It seems only necessary to recognize certain principles sup­
posed to have been long and well established, to decide it.••• The powers of the
legislature are defined and limited; and that those limits may not be mistaken
or forgotten, the constitution is written. To what purpose are powers limited,
and to what purpose is that limitation committed to writing, if these limits may,
at any time, be passed by those intended to be restrained? The distinction be­
tween a government with limited and unlimited powers is abolished if those
limits do not confine the persons on whom they are imposed and ifActs prohibited
and Acts allowed are of equal obligation.••• It is emphatically the province and
duty of the judicial department to say what the law is. Those who apply the rule
to particular cases must of necessity expound and interpret that rule. If two
laws conflict with each other, the courts must decide on the operation of each."

49. Cf. R. H. Jackson, The Struggle for 1udicial Supremacy (New York,
1941), pp. 36-37, where he suggests that "this may have been the result not
merely of judicial abstinence but of the fact that there was little Congressional
legislation at least that would offend conservative minds. Laissez faire, to some
degree, was the philosophy of the legislature, as it was of the Court. It is pardy
this fact which obscured the potentialities of Marbury v. Madison and even
more of Dred Scott."

SO. On the great influence of legal thought on American politic! during the
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period see particularly Tocqueville, Democracy, I, chap. xvi, 272-80. Few facts
are more indicative of the change of atmosphere than the decline of the reputa­
tion ofmen like Daniel Webster, whose effective statements of constitutional the­
ory were once considered classic but are now largely forgotten. See particularly
his arguments in the Dartmouth Case and in Luther v. Bordtn, in Writings and
Spmhu of Daniel Webster (National ed., Vols. X and XI [Boston, 1903)) esp. X,
219: "By the law of the land is most clearly intended the general law; a law
which hears before it condemns; which proceeds upon inquiry, and renders judg­
ment only after trial. The meaning is, that every citizen shall hold his life, liberty,
property, and immunities under the protection of the general rules which govern
society. Everything which may pass under the form of an enactment is not
therefore to be considered the law of the land." Also ibid., X, 232, where he
stresses that the people "have most wisely, chosen to take the risk of occasional
inconvenience from the want of power, in order that there might be a settled
limit to its exercise, and a permanent security against its abuse:' See also ibid.,
XI, 224: "I have said that it is one principle of the American system, that the
people limit their governments, National and State. They do so, but it is another
principle, equally true and certain, and, according to my judgment of things,
equally important, that the people often limit themselves. They set bounds to
their own power. They have chosen to secure the institutions which they estab­
lish against the sudden impulses of mere majorities. All our institutions teem
with instances of this. It was their great conservative principle, in constituting
forms of government, that they should secure what they had established against
hasty changes by simple majorities:'

51. Ex parte Bollman, 8 U.S. (4 Cranch) 75, p. 46 (1807).
51. See E. S. Corwin, "The Basic Doctrine, etc.," p. 111, as quoted in n. 45

above.
53. See ibid., p. 112.
54. See the constitutions of Arkansas, V, 25; Georgia, I, iv, 1; Kansas, II, 17;

Michigan, VI, 30; and Ohio, II, 25; and for a discussion of this feature H. von
Mangoldt, Rtchtsstaatsgedanlu und Regierungsjormen in den Pereinigttn Staattn
lIOn Amerilca (Essen, 1938), pp. 315-18. .

55. Calder v. Bull, 3 U.S. (3 Dall) 386, 388 (1798); cf. Corwin, "The Basic
Doctrine, etc.," pp. 102-11.

56. T. M. Cooley, A Treatise on the Constitutional Limitations, etc. (1st ed.;
Boston, 1868), p. 173.

57. Cf. R. H. Jackson, The Supreme Court in the American System of Govern­
mtnt (Cambridge: Harvard University Press, 1955), p. 74.

58. The "Slaughter House Case," 83 U.S. (16 Wallace) 36 (1873). Cf. E. S.
Corwin, Liberty against Gouernment, p. 122.

59. In E. S. Corwin's standard annotated edition of the Constitution of the
Uflited States, 215 out of 1,237 pages are devoted to the jurisdiction on the
Fourteenth Amendment as against 136 pages devoted to the "commerce clause"!

60. Cf. the comment in E. Freund, Standards of American Legislation (Chi.
cago: University of Chicago Press, 1917), p. 208: "The only criterion that is sug­
gested is that of reasonableness. From the point of view of legal science it would
be difficult to conceive of anything mOI:e unsatisfactory:'

'61. W. Bagehot, "The Metaphysical Basis of Toleration" (1875), in Works,
VI, 232.
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62. Quoted by Dorothy Thompson, Essentials of Democracy, I (first of three
"Town Hall Pamphlets" published under this title [New York, 1938]), p. 21.

63. Reorganization of the Federal Judiciary: Adverse Report from the [Smate]
Committee on the Judiciary Submitted to Accompany S. 1392 (75th Cong., 1st sess.,
Senate Rept. No. 711, June 7,1937), pp. 8,15, and 20. Cf. also p. 19: "The courts
are not perfect, nor are the judges. The Congress is hot perfect, nor are Senators
and Representatives. The Executive is not perfect. These branches of govern­
ment and the office under them are filled by human beings who for the most part
strive to live up to the dignity and idealism of a" system that was designed to
achieve the greatest possible measure of justice and freedom for all the peOple.
We shall destroy the system when we reduce it to the imperfect standards of the
men who operate it. We shall strengthen it and ourselves, we shaIl make justice
and liberty for all men more certain when, by patience and self-restraint, we
maintain it on the high plane on which it was conceived.

"Inconvenience and even delay in the enactment of legislation is not a heavy
price to pay for our system. Constitutional democracy moves forward with cer­
tainty rather than with speed. The safety and the permanence of the progressive
march of our civilization are far more important to us and to those who are to
come after us than the enactment now of any particular law. The Constitution of
the United States provides ample opportunity for the expression of the popular
will to bring about such reforms and changes as the people may deem essential to
their present and future welfare. It is the people's charter of the powers granted
those who govern them."

64. I shall not easily forget how this feeling was expressed by the taxi driver
in Philadelphia in whose cab we heard the radio announcement of President
Roosevelt's sudden death. I believe he spoke for the great majority of the people
when he concluded a deeply felt eulogy of the President with the words: "But;
he ought not to have tampered with the Supreme Court, he should never have
done that!" The shock had evidently gone very deep.

65. C. H. McIlwain, Constitutionalism and the Changing World (New York,
1939), p. 286; cf. also F. L. Neumann, The Democratic and the Autlwritarian Stale
(Glencoe, III., 1957), p. 31.

66. See M. Lerner, "Minority Rule and the Constitutional Tradition," in The
Constitution Reconsidered, ed. Conyers Read (New York: Columbia University
Press, 1938), pp. 199 if.

CHAPTER THIRTEEN

Liberalism and Administration: the "Rechtsstaat"

The quotation at the head of the chapter is taken from G. H. von Berg, Handouch
des teutschen Policeyrechtes (Hannover, 1799-1804), II, 3. The German text is:
"Wo bleibt eine bestimmte Grenze der hOchsten Gewalt, wenn eine unbestimmte,
ihrem eigenen Urtheile iiberlassene allgemeine Gliickseligkeit ihr Ziel sein soil?
SoIlen die Fiirsten Vater des Volks seyn, so gross auch die Gefahr ist, dass sie
seine Despoten seyn werden?" How little the problems have changed in a century
and a half is shown when we compare this with the observation by AJ'on Martin,
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Ordnung und Freiheit (Frankfort, 1-956), p. 177: "Denn es kann-auch bei aller
revolutionar-demokratischen Ideologie-keinen weiterreichenden Freibrief fUr
die Macht geben, als wenn sie lediglich an den Geder jeweiligen 'Generallinie'
nachgebenden) Kautschukbegriif des Gemeinwohls gebunden ist, der unter dem
Deckmantd des Moralischen, jeder politischen Beliebigkeit freie Bahn gibt."

For reference to an earlier publication of the substance of this and the three
following chapters see the note at the beginning of chap. xi.

1. J. J. Rousseau, Lettre Ii Miralmzu, in (EurJres (Paris, 1826), p. 1620. Cf. also
the passage from his LeUres Icrites de la montagne, No. VIII, quoted above in n.
36, chap. xi, and the discussion in Hans Nef, "Jean Jaques Rousseau und die
Idee des Rechtsstaates," Schweizer Beitrage zur al/gemeinm Geschichte, Vol. V
(1947).

2. J. J. Rousseau, Du contrat social, Book II, chap. vi.
3. J. Michelet, Histoire de la Rlvolutionjranfaise (Paris, 1847), I, xxiii. See

also F. Mignet, Hisloire de la Rlvolution jranfaise (Paris, 1824), at the beginning.
4. A. V. Dicey, Constitution (1st ed.; London, 1884), p. 177.
5. See point 16 of the Dlclaration of August 26, 1789: "Toute societe dans

laquelle la garantie des droits n'est assuree, ni la separation des pouvoir~ de­
terminee, n'a point de Constitution."
; 6. Especially the writings and various constitutional drafts of A.-N. de Con­
dorcet are concerned with such fundamental distinctions which go right to the
heart of the matter as that' between true laws in the sense of general rules and
mere orders. See particularly the "Projet girondin" in Archives parlemmtaires,
1st ser., Vol. LVIII, Title VII, sec. ii, arts. i-vii (p. 617), and (EurJres dt Con­
doml, ed. A. C. O'Connor and M. F. Arago (2d ed.; Paris, 1847-49), XII, 356-58
and 367, and the paSsage quoted without reference by J. Barthelemy, Le Role du
pouvoir txlcutij dans les rlpu6liques modernes (Paris, 1906), p. 489. See also A.
Stern, "Condorcet und der girondistische Verfassungsentwurf von 1793," His­
torische Ztitschrijt, Vol. CXLI (1930).

7. Cf. J. Ray, "La Revolution fran\;aise et la pensee juridique: I'idee du regne
de la loi," RtOUt philosophiqut, Vol. CXXVIII (1939); and J. Belin, La Logiqut
"une idle-forct-I'idle d'util;tl sociale ella Rlvolutionjranfa;se (Paris, 1939).

8. Cf. Ray, op. cit., p. 372. It is of some interest that one of the clearest state­
ments of the English conception of liberty occurs in a wQrk published in Geneva
in 1792 by Jean-Joseph Mounier in protest against the abuse of the word "lib­
erty" during the French Revolution. It bears the significant title Recherches sur
Its causes qui ont empechl les Franfois de deotnir li6Tts, and its first chapter, headed

, "Quels sont les caracteres de la liberte?" begins: "Les citoyens sont libres,
lorsqu'ils ne peuvent @tre constraints ou @mpeches dans leurs actions ou dans Ie
jouissance de leurs biens et de leur industrie, si ce n'est en vertu des loix an­
terieures, etablies pour I'inter@t public, et jamais d'apres I'autorite arbitraire

. d'aucun homme, quds que soient son rang et son pouvoir.
"Pour qu'un peuple jouisse de Ia Iiberte, les Ioix, qui sont les actes plus es·

sentiels de la puissance souveraine, doivent @tre dictees par des vues generales, et
non par des motifs d'inter@t particulier; dies ne doivent jamais avoir un eifet
retroactif, ni se rapporter a certaines persOnnes." Mounier is fully aware that
what he is defending is the English concept of liberty, and on the next page he
explicitly says: "SUR.ETE, PROPRIETE, disent les Anglois, quand ils veulent
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caracteriser Ja liberte civile ou personelle. Cette definition est en effet tres-exacte:
tous Ies avantages que la liberte procure sont exprimes dans ces deux mots." On
Mounier and generally on the initial influence and gradual receding of the Eng­
lish example in the course of the French Revolution see G. Bonno, La Constitution
brilannique devant J'opinionjranfaise (Paris, 1932), esp. chap. vi.

9. J. Portalis in an address on the occasion of the submission of the third draft
of the French civil code to the Council of the Five Hundred in 1796, quoted in
P. A. Fenet, Recueil complet des travaux priparatoires du code civil (Paris, 1827),
pp.464-67.

10. For an account of how France failed ever to achieve a real constitution in
the American sense and how this gradually led to a decline of the rule of law see
L. Rougier, La France Ii la recherche d'une constitution (Paris, 1952).

11. In addition to A. de Tocqueville's L'ancien regime (1856), English transla­
tion under the same title by M. W. Patterson (Oxford, 1952), particularly chaps.
ii and iv, see particularly his RecoliectiollS (London, 1896), p. 238: "When, there­
fore, people assert that nothing is safe from revolutions, I tell. them they are
wrong, and that centralization is one of those things. In France there is only one
thing we can't set up: that is, a free government; and only one institution we
can't destroy: that is, centralization. How could it ever perish? The enemies of
government love it, and those who govern cherish it. The latter perceive, it is
true, from time to time that it exposes them to sudden and irremediable dis­
asters; but this does not disgust them with it. The pleasure it procures them of
interfering with everyone and holding everything in their hands atones to them
for its dangers."

12. King Louis Philippe himself is reported to have said in a speech to the
National Guard (quoted in an essay by H. de Lamennais originally published in
L'dvenir of May 23, 1831, and reprinted in Troisi~mes mtlanges [Paris, 18351, p. ,
266): "La liberte ne consiste que dans Ie regne des lois. Que chacun ne puisse pas
etre tenu de faire autre chose que ce que la loi exige de lui, et qu'il puisse faire
tout ce que la loi n'interdit pas, telle est la liberte. C'est vouloir la detruire que de
vouloir autre chose."

A fuller account of French developments during this period would have to give
considerable space to some of the leading political thinkers and statesmen of the
period, such as Benjamin Constant, Guizot, and the group of "doctrinaires," who
developed a theory ofgarantism, a system of checks designed to protect the rights
of the individual against the encroachment of the state. On them, see G. de
Ruggiero, The History ojlj.uropean Liberalism (Oxford: Oxford University Press,
1927), and L. Diez del Corral, EI Liberalismo doctrinario (Madrid, 1945). On the
doctrinal development of French administrative law and jurisdiction during the
period compare particularly (Achille) Duc de Broglie, "De la jurisdiction admin­
istratif" (1829), in Ecrits tI discours, Vol. I (Paris, 1863), and L. M. de La Haye
de Cormenin, ~uestions de droit administratif (Paris, 1822).

13. See B. Schwartz, French Administrative Law and the Common Law World
(New York: New York University Press, 1954); C. J. Hamson, Executive Discre­
tion and Judicial Control (London, 1954); and M. A. Sieghart, Government lIy
Decree (London, 1950).

14. On the importance of the German theoretical developments d. F. Alexeef,
"L'Etat-le droit-et Ie pouvoir discretionnaire des autorites publiques," Revue
internationale de la tMorie du droit, III (1928-29), 216; C. H. McILwain, Con-
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stitutionalism and the Changing World (Cambridge: Cambridge University Press,
1939), p. 270; and Leon Duguit, Manuel de droit constitutionnel (3d ed.; Paris,
1918), which is a good example of how one of the Continental treatises on consti­
tutionallaw most widely known in the Anglo-Saxon world derives its argument
at least as much from German as from French predecessors.

15. Cf. the perceptive observation in A. L. Lowell, Governments and Parties in
Continental Europe (New York, 1896), II, 86: "In Prussia, the bureaucracy was
so ordered as to furnish a better protection of individual rights and a firmer main­
tenance of law. But this broke down with the spread of French ideas after 1848,
when the antagonistic interests in the state, taking advantage of the parliamen­
tary system, abused the administrative power and introduced a veritable party
tyranny."

16. The conception of the power of law that prevailed in eighteenth-century
Prussia is well illustrated by an anecdote known to every German child. Fred­
erick II is said to have been annoyed by an old windmill standing close to his
palace of Sans-Souci, impairing the view, and, after various unsuccessful at­
tempts at buying it from the owner, is said to have threatened him with eviction;
to which the miller is supposed to have answered: "We still have courts of justice
in Prussia" ("Esgibt noch eine Kammergericht in Berlin!" is the phrase usually
quoted). For the facts, or rather absence of factual basis in the legend, see
R. Koser, Geschichte Friedrich des Grossen, III [4th ed.; Stuttgart, 19131, pp.
413 fr.). The, story suggests limits to kingly power which at the time probably
existed in no other country on the Continent and which I am not sure apply
today to the heads of democratic states: a hint to their town planners would
quickly lead to the forcible removal of such an eyesore-although, of course,
solely in the public interest and not to please anybody's whim!

17. For Kant's legal philosophy see particularly his Die Metaphysik der Sit/en,
Vol. I: Der Rechtslehre, Part II, "Das Staatsrecht," sees. 45-49; also the two
essays "Ober den Gemeinspruch: Das mag in der Theorie richtig sein, taugt aber
nicht fUr die Praxis," and "Zum ewigen Frieden." Cf. W. Haensel, Kants Lehre
110m Widerstandsrecht ("Kant-Studien," No. 60 [Berlin, 1926)), and F. Darmstadt­
cr, Die Cremen der Wirksamkeit des Rechtsstaates (Heidelberg, 1930).

18. I. Kant, Fundamental Principles of Mora/s, trans. A. D. Lindsay, p. 421.
It is in agreement with this transfer of the concept of the rule of law to the field
ofmorals when for Kant the conception of free'dom as depending only on the law
becomes "independence of anything other than the moral law alone" (Kritik der
praktischen J/ernunft, Akademieausgabe, p. 93).

19. Cf. Karl Menger, Moral, Wille und Weltgesta/tung (Vienna, 1934), pp.
14-16.

20. A fuller account would have to consider particularly the early work of the
philosopher J. G. Fichte, especially his Grund/age des Naturrechts nach Principien
der Wissenschaftslehre (l796)~ in Werke (Berlin, 1845), Vol. III, and the writings
of the poet Friedrich Schiller, who did probably as much as any man to spread
liberal ideas in Germany. On these and the other German c1assiQ see G. Falter,
Staatsideale unserer Klassiker (Leipzig, 1911), and W. Metzger, Gese/lschaft, Recht
und Staat in der Ethik des deutschen Idealismus (Heidelberg, 1917).

21. W. von Humboldt, I deen zu einem J/ersuch die Criinzen der Wirksamkeit des
Staats zu Imtimmen (Breslau, 1851). Only part of this work was published soon
after its composition in 1792, and the whole appeared only in the posthumous
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edition quoted, rapidly followed by an English translation, when it profoundly
affected not only John Stuart Mill but also Edouard Laboulaye in France. See
the latter's L':Eta~ et us limites (Paris, 1863).

22. It had been preceded by a Swedish code in 1734 and an even earlier
Danish code.

23. The principle seems to have been first stated in this form by P. J. A.
Feuerbach, Lehrbuch des gemeinen in Deutschland gultigen peinlichen Rechts
(Giessen, 1801). But see above, n. 76, chap. xi.

24. "8. La loi ne doit ~tablir que des peines strictement et ~videmment

n~cessaires, et nul ne peut @tre puni qu'en vertu d'une loi ~tablie et promulguee
anterieurement au d~lit, et Mgalement appliqu~e."

25 Cf. E. LOning, Gerichte und VerwaltungsbehOrden in Brandenburg-Preussen
(Halle, 1914), and particularly the extensive review article on this work by O.
Hintze, "Preussens Entwicklung zum Rechtsstaat," reprinted in the author's
Geist und Epochen dtt" preussischen Geschichte (Leipzig, 1943).

26. We cannot enter here into a further examination of the earlier history of
this German concept and especially of the interesting question of how far it may
have derived from Jean Bodin's conception of a "droit gouvernement." On the
more specific German sources see O. Gierke, Johannes Althusius (Breslau, 1880).
The word Rechtsstaat seems to appear for the first time, but hardly yet with its
later meaning, in K. T. Welcker, Die letzlen Grunde von Recht, Staat, und Strafe
(Giessen, 1813), where three types of government are distinguished: despotism,
theocracy, and Rechtsstaat. On the history of the conception see R. Asanger,
Beitrage zur Lehre vom Rechtsstaatim 19. Jahrhundert (diss.) University of Miin­
ster, 1938). The best account of the role of the ideal in the German liberal move­
ment is to be found in F. Schnabel, Deutsche Geschichte im neunzelmten Jahr­
hundert, II (Freiburg, 1933), esp. 99-109. See also Thomas Ellwein, Das Erbe der ,
Monarchie in der deutschen Staatskriu: Zur Geschichte des Verfassungsstaates in
Deutschland (Munich, 1954).

It is probably no accident that the beginning of the theoretical movement that
led to the development of the ideal of the Rechtsstaat came from Hannover,
which, through its kings, had had more contact with England than the rest of
Germany. During the later part of the eighteenth century there appeared here a
group of distinguished political theorists who built on the English Whig tradi­
tion; among them E. Brandes, A. W. Rehberg, and later F. C. Dahlmann were
the most important in spreading Enghsh constitutional ideas in Germany. See on
these men H. Christern~Deutscher Standestaat und englischer ParlamentarismIU
am Ende des 18. Jahrhunderts (Munich, 1939). For our present purposes the most
important figure of the group is, however, G. H. von Berg, whose work was
quoted at the beginning of this chapter (see esp. the Handbuch, I, 158-60 and II,
1-4 and 12-17). The influence of his work is described in G. Marchet, Studien
uber die Entwickelung der Verwaltungslehre in Deutschland (Munich, 1885), PP.
421-34.

The scholar who later did most to propagate the theory of the Rechtsstaat,
Robert von Mohl, had been a close student of the American Constitution; see his
Das Bundesstaatsrechtder Vereinigten Staaten von Nordamerika (Stuttgart, 1824),
which appears to have earned him a considerable reputation in the United States
and led to his being asked to review Judge Story's Commentaries in the American
Jurist, Vol. XIV (1835). The main works in which he elaborated the theory of the
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Rechtsstaat are: Staatsrecht des Konigreiclus Wurt/emberg (Tiibingen, 1829-31);
Die Poliui-Wissmschaft nach dm Grundsii/%m des Rechtsstaates (Tiibingen, 1832);
and Geschichte und Literatur der Staatswissmschaftm (Erlangen, 1855-58). The
best-known formulation of the conception of the Rechtsstaat as it ultimately
emerged is that by one of the conservative theorists of the period, F. J. Stahl. In
Die Philosophie des Rechts, Vol. II: Rechts- und StaatsleMe, Part II (1837) (5th
ed.; Tiibingen and Leipzig, 1878), he defines it as follows (p. 352): "The State
should be a State of law, this is the watchword and, in truth, also the tendency
of recent times. It should exactly and irrevocably determine and secure the direc­
tions and the limits of its activity and the free sphere of the citizen, and not en­
force on its own behalf or directly any moral ideas beyonl,! the sphere of law.
This is the conception of the Rechtsstaat and not that the state should confine
itself to administering the law and pursue no administrative purpose or only pro­
tect the rights of the individual. It says nothing about the contmt or aim of the
state but defines only the manner and method of achieving them." (The last
sentences are aimed at the extreme position represented, for example, by W. von
Humboldt.)

27. Cf., e.g., P. A. Pfizer, "Liberal, Liberalismus," Staatslexicon oder Enzyklo­
paedie der siimmtlichm Staatswissmschaftm, ed. C. von Rotteck and C. T.
Welcker (new ed.; Altona, 1847), VIII, 534: "Noch machtiger und unbesiegbarer

;JTJUSS aber der Liberalismus dann erscheinen, wenn man sich iiberzeugt, dass er
nichts Anderes ist als der auf einer gewissen Stufe menschlicher Entwickelung
nothwendige Ubergang de; Naturstaats in den Rechtsstaat."

28. L. Minnigerode, Beitrag zu der Frage: Was ist 1ustiz- und was ist Adminis­
Irativ-Sack? (Darmstadt, 1835).

29. It deserves notice that there was a significant difference ofopinion between
south Germany, where French influences predominated, and north Germany,
where a combination of old Germanic tradition and the influence of the theorists
of the law of nature and of the English example seems to have been stronger. In
particular, the group .of south German lawyers who, in the political encyclopedia
quoted in n. 27 above, provided the most influential handbook of the liberal move­
ment, were distinctly more influenced by Frenchmen like B. Constant and
F. P. G. Guizot than by any other source. On the importance of the Staatslexikon
see H. Zehner, Das Staatslexikon Don Rot/eck und Welcker ("List Studien," No.3
[Jena, 1924]), and on the predominantly French influences on south Gerinan
liberalism see A. Fickert, Montesquieus und Rousseaus Einjluss auf dm vor­
miirzlichm Liberalismus Badens ("Leipziger historische Abhandlungen," Vol.
XXXVII ~Leipzig, 1914]). Cf. Theodor Wilhelm, Die mglische Verjassung undder
fJOrmiirzlichedeutsche Liberalismus (Stuttgart, 1928). The difference in the tradi­
tion manifested itself later in the fact that, while in Prussia judicial review was
extended, at least in principle, to questions on which the administrative agencies
possessed discretionary pow~rs, in south Germany such questions were explicitly
excluded from judicial review.

30. G. Anschiitz, "Verwaltungsrecht," Systematisclu Rechtswissenschaft (Die
Kulfur der Gegmwart, Vol. II, No. vii [Leipzig, 1906]), p. 352.

31. See E. Lasker, "Polizeigewalt und Rechtsschutz in Preussen;" Deutsche
1ahrbucher fur Politik und Literatur, Vol. I (1861), reprinted in his Zur Ver­
!tmungsgeschichte Preussens (Leipzig, 1874). The essay is significant also for show­
ing how far the English example guided north German developments.
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32. The representative work stating this view is O. Bilhr, Dtr Ruhtsstaat:
Eine pub/icistische Skizze (Cassel, 1864).

33. Rudolf (von) Gneist, Der Ruhtsstaat (Berlin, 1872), and especially the
second and enlarged edition of the same work, Dtr Ruhtsstaat und die Ver­
waltungsgerichte in Deutschland (Berlin, 1879). The significance which was at­
tached to Gneist's work at the time may be gathered' from the title of an anony­
mous pamphlet of the period: Herr Professor Gneist oder der Retter derGeselischajt
durch den Rechtsstaat (Berlin, 1873).

34. See, for example, G. Radbruch, Einfuhrung in die Ruhtswissenschajt (2d
ed.; Leipzig, 1913), p. 108; F. Fleiner, Institutionen des dmtschen Verwaltungs­
ruhts (8th ed.; Tiibingen, 1928), and E. Forsthoff', Lthrbuch des Verwaltungsruhts,
I (Munich, 1950), 394.

35. It is certainly not correct to maintain with regard to the earlier phase of
this German development, as did F. L. Neumann ("The Concept of Political
Freedom," Columbia Law Review, LIII [1953], 910, in the reprint in the same
author's The Democratic and the Authoritarian State [Glencoe,-IJI., 1957], p. 169;
see also the conflicting statement in the latter volume, p. 22), that "the English
rule of law and the German Rechtsstaat doctrines have nothing in common."
This may be true of the emasculated concept of the merely "formal" Ruhtsstaat
which became dominant at the end of the century, but not of the ideals which
inspired the liberal movement of the first half of the century or of the theoretical
conceptions which guided the reform of administrative jurisdiction in Prussia.
R. Gneist, in particular, quite deliberately made the English position his model
(and was, incidentally, the author of an important treatise on English"adrninis­
trative law," .;1. fact which ought to have prevented A. V. Dicey, if he had known
of it, from so completely misunderstanding the use of the term on the Continent).
The German translation of "rule of law," Herrschaft du GesetZts, was in fact '
frequently used in place of Ruhtsstaat.

36. Lowell, op. cit., I, 44.
37. Dicey, Constitution, originally delivered as lectures in 1884.
38. Dicey later became at least partly aware of his error. See his article "Droit

Administratijin Modern French Law," Law ~uarterly Review, Vol. XVII (1901).
39. Sieghart, Op. cit., p. 221.
40. C. K. Allen, Law and Orders (London, 1945), p. 28.

CHAPTER FOURTEEN

TIle Safeguards of Individual Liberty

The quotation at the head of the chapter is taken from John Selden's speech in
the "Proceedings in Parliament Relating to the Liberty of the Subject, 1627­
1628," in T. B. Howell, A Complete Collution of State Trials (London, 1816), Ill,
170.

1. The recent discussions of the meaning of the rule oflaw are very numerous,
jlnd we can list here merely some of the more significant ones: C. K. Allen, Law
and Orders (London, 1945); Ernest Barker, "The 'Rule of Law,' " Political ~.uar-
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ttt'ly, Vol. I (1914), reprinted in his Church, State, and Study (London, 1930);
H. H. L. Bellot, "The Rule ofLaw," !!luarttr/y Review, Vol. CCXLVI (1926); R. G.
Collingwood, The New uuiathan (Oxford: Oxford University Press, 1942), chap.
39; John Dickinson, Administrative Justice and the Supremacy ofLaw in the United
States (Cambridge: Harvard University Press, 1927); C. J. Friedrich, Constitu­
tional Governmtnt and Democracy (Boston, 1941); Frank J. Goodnow, Politics and
Administration (New York, 1900); A. N. Holcombe, The Foundations of the Mod­
ern Commonwealth (New York, 1923), chap. 11; Harry W. Jones, "The Rule of
Law and the Welfare State," Columbia Law Review, Vol. LVIII (1958); Walter
Lippmann, An Inquiry into the Principles of the Good Society (Boston, 1937);
H. H. Lurton, "A Government of Law or a Government of Men," North Ame";­
can Review, Vol. CXCIII (1911); C. H. McIlwain, "Government by Law," For­
eign Affairs, Vol. XIV (1936), reprinted in his Constitutionalism and the Changing
World (Cambridge: Cambridge University Press, 1939); F. L. Neumann, The
Democratic and the Authoritarian State (Glencoe, Ill., 1957); J. R. Pennock, Ad­
ministration and the Rule of Law (New York, 1941); Ros<;oe Pound, "Rule of
Law," E.S.S., Vol. XIII (1934), and "The Rule of Law and the Modern Social
Welfare State," Vanderbilt Law Review, Vol. VII (1953); F. G. Wilson, The Ele­
ments of Modern Politics (New York, 1936); cf.. also Rule of Law: A Study by the
Inns of Court Conservative and Unionist Society (London: Conservative Political

,Centre, 1955).
M. Leroy, La Loi: Emli sur la tMorie de I'autorite dans la democratie (Paris,

1908); A. Picot, L'Etat fonde sur Ie droit et Ie droit penal," Actes de la Sociere
Suisse de Jur;stes (Basel, 1944); M. Waline, L'Individualisme et Ie droit (Paris,
1949). .

The conduct of Carl Schmitt under the Hitler regime does not alter the fact
that, of the modern German writings on the subject, his are still among the most
learned and perceptive; see particularly his Verfassungslehre (Munich, 1929), and
Der Huter der Vtrfassung (Tiibingen, 1931). Similarly important for the pre-Nazi
state of thought are H. Heller, Rechtsstaat odtr Diktatur? (Tiibingen, 1930), and
Staatslehre (Leiden, 1934); and F. Darmstadter, Die Grtnztn der Wirksamkeit des
&chtsstaates (Heidelberg, 1930), and Rech!sstaat oder Machtstaat? (Berlin, 1932).
Cf. John H. Hallowell, The Decline of Li"tral;sm as an Ideology (Berkeley: Uni­
versity of California Press, 1943). Of the German postwar literature see particu-

·larly F. Bohm, "Freiheitsordnung und soziale Frage," in Grundsatzfragtn der
Wirtschaftsordnung ("Wirtschaftswissenschaftliche Abhandlungen," Vol. II [Ber­
lin; 1954]); C. F. Menger, Dtr BegriJ! des soz;altn Rechtsstaates im Bonner Grund­
gestlz (Tiibingen, 1953); R. Lange, Der Rech!sstaat als ZtntralbegriJ! der neuesttn
Strafrtchtsmtw;cklung (Tiibingen, 1952); Recht, Staat, W;rtschaft, ed. H.
Wandersleb (4 vols.; Stuttgart and Cologne, 1949-53); and R. Marcie, Vom
Guelztsstaat zum Rich!erstaat (Vienna, 1957).

Of special importance, mainly on the relation between democracy and the
Rechtsstaat, is the extensive'Swiss literature in this field, largely under the in­
·fluence ofF. Fleiner and his disciple and successor, Z. Giacometti. Beginning with
Fleiner's SchwtiZtrisches Bundesstaatsrecht (Tiibingen, 1923; new ed. by Z. Giaco­
metti [1949)) and his Inst;tutionm des deutschen Vtrwaltungsrechts (8th ed.;
Tiibingen, 1928), see Z. Giacometti, Die Vtrfassungsger;ch!sbarkeit des schweizer;.
scI"" Bundesger;ch!es (Zurich, 1933), and the volume dedicated to him under the
title. Demokratie und RechWtaat (Zurich, 1953), especially the contribution by
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W. Kagi; R. Bawnlin, Die ruhtss/aaJliche Demokratie (Zurich, 1954); R. H.
Grossmann, Die staats- und ruhtsideologischen Grundlagm der Peifassungsge­
richtsbarkeit in dm U.S.A. und der Schweiz (Zurich, 1948); W. Kagi, Die Per­
fassuni als ruhtliche Grundordnung des Staates (Zurich, 1945); and Die Freiheit
des Burgers im schweizerischm Ruht, by various authors (Zurich, 1948).

Cf. also C. H. F. Polak, Ordming m Rechtsstaat (Zwolle, 1951); t. Legaz y
Lacambra, "El Estado de derecho," Revista de administracion publica, Vol. VI
(1951); F. Battaglia, "Stato etico e stato di diritto," Rivista internazionale di

.lilosofia di diri//o, Vol. XII (1937); and International Commission of Jurists,
Report of the International Congress oj Jurists, Athms 1955 (The Hague, 1956).

2. A clear recent statement of this basic principle of a truly liberal system
occurs in Newnann, op. cit., p. 31: "It is the most important and perhaps the
decisive demand of liberalism that interference with the rights reserved to the
individual is not permitted on the basis of individual but only on the basis of
general laws"; and ibid., p. 166: "The liberal legal tradition rests, therefore, upon
a very simple statement: individual rights may be interfered with by the state
only if the state can prove its claim by reference to a general law which regulates
an indeterminate number of future cases; this excludes retroactive legislation and
demands a separation of legislative from judicial functions." Cf. also the quota­
tion in n. 12 to the preceding chapter. The seemingly slight shift in emphasis
which, with the ri~ of legal positivism, made this doctrine ineffective comes out
clearly if we compare two characteristic statements from the latter parr of the
last century. A. Esmein, Ellments de droit constitutionneljranfais et compare
(1896) (7th ed. rev. by H. Nezard [Paris, 1921], I, 22), sees the essence of liberty
in the limitation of authority by the existence of "des regles fixes, connues
d'avance, qui, dans Ie cas donne, dicteront au souverain sa. decision" (italics ,
added). However, for G. Jellinek, System der subjektiven Offentlichen Ruhte (Frei­
burg, 1892), "aIle Freiheit ist einfach Freiheit von gesetzwidrigem Zwange." In
the first statement only such coercion is permissible as the law requires, in the
second all coercion which the law does not forbid!

3. H. Stoll, "Rechtsstaatsidee und Privatrechtslehre," I,,"ings ]ahrbucher
fur die Dogmatik des burgerlichm Ruhts, LXXVI (1926), esp. 193-204.

4. Cf. Francis Bacon's statement: "For a supreme and absolute power cannot
conclude itself, neither can that which is in its nature be revocable be fixed"
(quoted by C. H. McIlwain, The High Court of Parliammt [New Haven: Yale
University Press, 1910]).

5. See G. Jellinek, Die.. ruhtliche Natur der Staatmverlriige (Vienna, 1880), p.
3, and Hans Kelsen, Hauptprobleme der Staatsruhtslehre (Tiibingen, 1911),pp.
50 ff.; cf. B. Winkler, Principiorum juris libri P (Leipzig, 1650): "In tota juris.­
prudentia nihil est quod minus legaliter tractari possit quam ipsa principia."

6. Cf. F. Fleiner, Tradition, Dogma, Entwiclclung als aujbaumde Kriijte der
schweizerischm Demolcratie (Zurich, 1933), reprinted in Ausgewiihlte Schrijtm und
Redm (Zurich, 1941); and L. Duguit, Traitl de droit constitutionnel (2d ed.; Paris,
1921), p. 408.

7. It seems to be a misunderstanding of this point that makes Lionel Robbins
("Freedom and Order," in Economics and PuMic Policy [Brookings Lectures, 1954
(Washington, DC., 1955)], p. 153) fear that to suggest "a conception of govern­
ment that is too limited to the execution of known laws, to the exclusion offunc-
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tions of initiative and discretion that cannot without distortion be left out of the
picture," is to oversimplify our position and expose it to ridicule.

8. Cf. S. Glaser, "Nullum crimen sine lege," Journalof Comparatio~Legislation
and Int~"ational Law, 3d Ser., Vol. XXIV (1942); H. B. Gerland, "Nulla poena
sine lege," in Di~ Grundr~cht~ und Grundpjlicntm d~r R~icnso~faJJung, Vol. I
(Berlin, 1929); J. Hall, "Nulla poena sine lege," Yal~ Law Journal, Vol. XLVII
(1937-38); De la Morandiere, D~ la r~gl~ nulla poma sin~ l~g~ (Paris, 1910);
A. Schottlander, Di~ gescnicntlick Entwiclclung des SatIn: Nulla poma sin~ l~g~

("Strafrechtliche Abhandlungen," Vol. CXXXII [Breslau, 1911)); and O. Giac­
chi, "Precedenti canonistici del principio 'Nullum crimen sine proevia lege pe­
nali,''' in Studi in onor~ di F. Scaduto, Vol. I (Milan, 1936). On the position of the
principle as the primary condition of the rule of law see Dicey, Constitution,
p.187.

9. See particularly Carl Schmitt, Unabhiingigluit d~ Richt~, Gl~icnn~it oor
d~m G~J(tz und G~wiinrl~istungdrs Privat~igmtums nacn d~ W~imar~r 17~faJJung
(Berlin, 1926), and 17~faJJungsl~nr~.

10. On this distinction see P. Laband, StaaIJrecnt des d~utJCkn R~icks (5th
ed.; Tiibingen, 1911-14), II, 54-56; E. Seligmann, D~r B~grijJ des GeJ~tzes im
mat~iellm undformellm Sinn (Berlin, 1886); A. Haenel, Studim zum d~utsckn

, Staatsrtcht~; Vol. II: GeJ~tz im form~llm und mat~i~llm Sinn~ (Leipzig, 1888);
Duguit, op. cit., and R. Carre de Malberg, La Lai: Expression d~ la volont!
g!n!ral~ (Paris, 1931).

Of great importance in this connection is also a series of cases in American
constitutional law, of which only two can. be quoted here. The best-known state­
ment is probably that by Justice Mathew in Hurtado v. California, 110 U.S., p.
535: "It is not every act, legislative in form, that is law. Law is something more
than mere will exerted as an act of power. It must be not a special rule for a par­
ticular person or a particular case, but, in the language of Mr. Webster, in his
familiar definition, 'the general law, a law which hears before it condemns, which
proceeds upon inquiry, and renders judgment only after trial; so 'that every
citizen shall hold his life, liberty, property and immunities under the protection
of the general rules which govern society: and thus excluding as not due process

. of law, acts of attainder, bills of pains and penalties, acts of confiscation, acts
reversing judgments and acts directly transferring one man's estate to another,
legislative judgments and decrees, and other similar special, partial and arbi­
trary exertions of power under the form of legislation. Arbitrary power, enforcing
its edicts to the injury of the persons and property of its subjects, is not law,
whether manifested as the decree of a personal monarch or of an impersonal mul.
titude. And the limitations imposed by our constitutional law upon the action of
the governments, both State and national, are essential to the preservation of
public and private rights, notwithstanding the representative character of our
political institutions.. The enforcement of these limitations by judicial process is
the device of self-governing communities to protect the rights of individuals and
minorities, as well against the power of numbers, as against tl),e violence of public
agents transcending the limits oflawful authority, even when acting in the name
and wielding the force of government." Cf. the more recent statement in Stat~ v.
BoloJl, Oregon Reports 138 (1932), p. 611: "A legislative act creates a rule for all:
it is not an order or command to some individual; it is permanent, not transient.
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A law is universal in its application; not a sudden order to and concerning a par­
ticular person."

11. See W. Bagehot, The English Constitution (1867), in Works, V, 255-56:
"An immense mass, indeed, of the legislation is not, in the proper language of
jurisprudence, legislation at aU. A law is a general command applicable to many
cases. The 'special acts' which crowd the statute book'and weary Parliamentary
committees are applicable to one case only. They do not lay down rules according
to which railways shall be made, they enact that such and such a railway shall
be made from this place to that place, and they have no bearing upon any other
transaction." Today this tendency has gone so far that an eminent English judge
has been led to ask: "Have we not come to a time when we must find another
name for statute law than Law itself? Para-law perhaps; or even sub-law" (Lord
Radcliffe, Law and the Democratic State [Holdsworth Lecture (Birmingham: Uni­
versity of Birmingham, 1955)], p. 4). Cf. also H. Jahrreiss, Mensch und Staat
(Cologne, 1957), p. 15: "Wir soliten es uns einmal iiberlegen, ob wir nicht hinfort
unter diesem ehrwiirdigen Namen 'Gesetz' nur solche Normen setzen und
Strafdrohungen nur hinter solche Normen steUen sollten, die dem Jedermann 'das
Gesetz' zu werden vermogen. Sie, nur sie, seien 'Gesetze'! Aile iibrigen Regelun­
gen--die technischen Details zu solchen echten Gesetzen oder selbststiindige
Vorschriften ephemeren Charakters-sollten iiusserlich abgesondert unter einem
anderen Namen, als etwa 'Anordnungen' ergehen und allenfalls Sanktionen nicht
strafrechtlichen Charakters vorsehen, auch wenn die Legislative sie beschliesst."

12. It is interesting to speculate what the development would have been if at
the time when the House of Commons successfully claimed the exclusive control
over expenditure and thereby in effect the control of administration, the House of
Lords had succeeded in achieving exclusive power of laying down general laws,
including the principles on which the private individual could betaxed. A division
of competence of the two legislative chambers on this principle has never been
tried but may be well worth consideration.

13. See H. W. Wade, "The Concept of Legal Certainty," Modern Law Review,
Vol. IV (1941); H. Jahrreiss, Berechenoarkeit und Recht (Leipzig, 1927); C. A.
Emge, Sicherheit und Gerechtigkeit ("Abhandlungen der Preussischen Akademie
der Wissenschaften, Phil.-hist. Klasu," No.9 [1940]) j and P. Roubier, TMorie
generale du droit (Paris, 1946), esp. pp. 269 ff.

14. Cf. G. Phillips, "The Rule of Law," Journal of Comparative ugislation,
VClI. XVI (1934), and the literature there quoted. See, however, Montesquieu,
Spirit of the Laws, VI, 2J and the extensive discussion in Max Weber, Law in
Economy and Society, ed. M. Rheinstein (Cambridge: Harvard University Press,
1954); also Neumann, op. cit., p. 40.

15. It is a curious fact that the same people who stress the uncertainty of the
law most often at the same time represent the prediction of judicial decisions as
the sole aim of legal science. If the law were as uncertain as these authors some­
times suggest, there would exist, on their own showing, nolegal science whatso-
ever. .

16. Cf. Roscoe Pound, "Why Law Day?" Harvard Law School Bulletin, X,
No.3 (December, 1958), 4: "The vital, the enduring part of the law, is in prin­
ciples-starting points for reasoning, not in rules. Principles remain relatively
constant or develop along constant lines. Rules have relatively short lives. They
do not develop; they are repealed and are superseded by other rules."_
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17. See E. H. Levi, An Introduction to ugal Reasoning (Chicago: University
of Chicago Press, 1949).

18. Cf. R. Brunet, Le Principe d'lgaiitl en droit jran{ais (Paris, 1910);
M; Riimeli'n, Die Gleichheit vor dem Gesetz (Tiibingen, 1928); O. Mainzer, Gleich­
!zeit vor dem Gesm, Gerechtigkeit und Recht (Berlin, 1929); E. Kaufmann and
H. Nawiasky, Die Gleicheit vor dem Gesetz im Sinne des Art. 109 der Reic!zsver­
fassung ("Veroffentlichungen der Vereinigung deutscher Staatsrechtslehre," No.
33 [Berlin, 1l}27]); G. Leibholz, Die Gleic!zheit vor dem Gmtz (Berlin, 1925); Hans
Nef, Gleichheit und Gerechtigkeit (Zurich, 1941); H. P. Ipsen, "Gleichheit," in Die
Grundrechte, ed. F. L. Neumann, H. C. Nipperdey, and U. Scheuner, Vol. II
(Berlin, 1954); and E. L. Llorens, La Igua/dad ante la Ley (Murcia, 1934).

19. A good illustration from another field of how a non-discrimination rule can
be evaded by provisions formulated in general terms (given by G. Haberler, The
Theory oj International Trade [London, 19361, p. 339) is the German customs
tariff of 1902 (still in force in 1936), which, to avoid a most-favored-nations
obligation, provided for a special rate of duty for "brown or dappled cows reared
ata level of at least 300 metres above the sea and passing at least one month in
every summer at a height of at least 800 metres."

20. Cf. Art. 4 of the Swiss Federal Constitution: "Die Verschiedenheiten, die
der Gesetzgeber aufstellt, miissen sachlich begriindet sein, d. h. auf verniinftigen
und ausschlaggebenden Erwiigungen in der Natur der Sache beruhen derart, dass
der Gesetzgl;ber nur durch. solche Unterscheidungen dem inneren Zweck, der
inneren Ordnung der betreffenden Lebensverhiiltnisse gerecht wird,"

21. L. Duguit, Manuel de droit constitutionnd (3d ed.; Paris, 1918), p. 96.
22. It would lead too far here to raise the question of whether the distinct

attributes which Continental law attaches to "public" as distinct from "private"
law are compatible with freedom under the law in the Anglo-Saxon sense. Though
such a classification may be useful for some purposes, it has served to give the
law which regulates the relations between the individual and the state a different
character from that which regulates the relations between individuals, while it
seems of the essence of the rule of law that this character ought to be the same in
both fields.

23. See W. S. Holdsworth's review of the 9th edition of A. V. Dicey, Constitu­
tion, in the Law §luarterly Review, Vol. LV (1939), which contains one of the latest
authoritative statements in England of the traditional conception of the rule 01
law. It deserves quotation at length, but we will reproduce only one paragraph
here: "The rule of law is as valuable a principle today as it has ever been. -For it
means that the Courts can see to it that the powers of officials, and official bodies
of persons entrusted with government, are not exceeded and are not abused, and
that the rights of citizens are determined in accordance with the law enacted
and unenacted. Insofar as the jurisdiction of the Courts is ousted, and officials or
official bodies of persons are given a purely administrative discretion, the rule of
law is abrogated. I t is not abrogated if these officials or official bodies are given a
judicial or quasi-judicial discretion, although the machinery through which the
rule is applied is not that of the Courts," Cf. also A. T. Vanderbilt, The Doctrine
oj the Separation oj Powers and Its Present-Day Significance (Omaha: University
of Nebraska Press, 1953).

24. See C. T. Carr, Delegated ugislation (Cambridge: Cambridge University
Press, 1921); Allen, op. cit.; and the studies by various authors collected in the
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volume Die Uehrlragung rechtssdund" Gewall im Rechtsslaal (Frankfort, 1952).
25. A. V. Dicey, "The Development of Administrative Law in England," !.Aw

ftuarlerly Review, XXXI (1915), 150.
26. See L. von Mises, Bureaucracy (New Haven: Yale University Press, 1944).
27. See E. Freund, Administralive POW"S over Persons and Properly (Chicago:

University of Chicago Press, 1928), pp. 71 ff.; R. F. Fuchs, "Concepts andPoli­
cies in Anglo.American Administrative Law Theory," Yale Law Journal, Vol.
XLVII (1938); R. M. Cooper, "Administrative Justice and the Rote of Discre­
tion," Yale Law Journal, Vol. XLVII (1938); M. R. Cohen, "Rule versus Discre­
tion," Journal of Philosophy, Vol. XII (1914), reprinted in Law and lhe Social
Ord" (New York, 1933); F. Morstein Marx, "Comparative Administrative Law:
A Note on Review of Discretion," University of Pmnsylvania Law Review, Vol.
LXXXVII (1938-39); G. E. Treves, "Administrative Discretion and Judicial
Control," Modern Law Review, Vol. X (1~47); R. von Laun, Dasfreie Ermmm
und seine Grmun (Leipzig and Vienna, 1910); P. Oertmann, Die slaalsIJurger!iche
Freiheil und das freie Ermesun ("Gehe Stiftung," Vol. IV) [Leipzig, 1912);
F. Tezner, Das freie Ermessm der VerwallungshhOrdm (Vienna, 1924); C..F.
Menger, Syslem des verwallungsrechtlichen Rechtschu/zes (Tiibingen, 1954); and
P. Alex~ef's essay quoted in n. 14, chap. xiii.

28. Cf. the observation by E. Bodenheimer in his instructive discussion of the
rehtion between law and administration in Jurisprudmce (New York and Lon.
don, 1940), p. 95: "Law is mainly concerned with rights, administration i$ mainly
concerned with results. Law is conducive to liberty and security, while adminis­
tration promotes efficiency and quick decision."

29. On this see D. Lloyd, PuMic Policy (London, 1953); also H. H. Todsen,
Der Gesichlspunkl der PuMic Policy im mglischm Recht (Hamburg, 1937).

30. Z. Giacommetti, Die Freiheilsrechlskalaloge als Kodifikalion d" Freiheil •
(Zurich, 1955); cf. also M. Hauriou, Precis de droit conslilulionnel (2d ed.; Paris,
1929), p. 625, and F. Battaglia, I.e Carle dei diri//i (2d ed.; Florence, 1946).

31. For a none too pessimistic account of the horrors that may be in store for
us see Aldous Huxley, Brave New World (London, 1932), and Brave New World
Revisiled (London, 1958); and, even more alarming, because not intended as a
warning but expounding a "scientific" ideal, B. F. Skinner, Waldm Two (New
York,1948).

32. Cf. A. T. Vanderbilt, "The Role of Procedure in the Protection of Free­
dom," Conf"mce on Freedom and Ihe Law ("University of Chicago Law School
Conference Series," Vol. XIII [1953]); also Mr. Justice Frankfurter's often quoted
statement: "The history of liberty has largely been the history of observance of
procedural safeguards" (McNa!JIJ 11. Un;led Siales, 318 U.S. 332, 347 [1943]).

33. Lord Radcliffe, Law and 1M Democralic Siale, as quoted in n. 11, above.
On the situation in America sec the important article by R. G. McCloskey,
"American Political Thought and the Study of Politics," Am"ican Polilical Sci­
ence Review, Vol. LI (1957), especially the observation, p. 126, about the mani­
festation by American courts of "a pervasive concern for procedural niceties
coupled with broad tolerance of substantive inhibitions on freedom.... The
American concern for procedural rights runs more deeply and steadily than the
concern for substantive liberty. Indeed, so far as it goes the evidence implies that
freedom in the obvious sense of liberty to think and speak and act unhindered
holds no very favored place in the American hierarchy of political val.lJes." But
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there seems to be an increasing awareness of this danger, well expressed by Allan
Keith-Lucas, Decisions about People in Nud: A Study of Administrative Respon­
siveness in Public Assistance (Chapel Hill: University of North Carolina Press,
1957), p. 156: "To rely on procedure alone to produce justice is the fallacy of
modern liberalism. It has made possible the legality of totalitarian regimes such
as Hitler's."

CHAPTER FIFTEEN

Economic Policy and the Rule of Law

The quotation at the head of the chapter is taken from the Federalist, No. LVII,
ed. M. Beloff (Oxford, 1948), p. 294.

1. Cf. L. von Mises, Kritilc des Interventionismus (Jena, 1929), p. 6: "Der
Eingriff ist ein von einer gesellschaftlichen Gewalt ausgehender isolierter Befehl,
der die Eigentiimer der Produktionsmittel und die Unternehmer zwingt, die
Produktionsmittel anders zu verwenden, als sie es sonst tun wiirden" (italics

, added). See also the distinction between produlctionspolitische and preispolitische
Eingtiffe elaborated later m the same work. J. S. Mill, On Liberty, ed. R. B.
McCallum (Oxford, 1946), p. 85, even argues that "the so-called doctrine of Free
Trade ... rests on grounds different from, though equally solid with, the prin­
ciple of individual liberty asserted in this Essay. Restrictions on trade, or on pro­
duction for purposes of trade, are indeed restraints; and all restraint, 'lua restraint,
is an evil: but the restraints in question affect only that part of conduct which
society is competent to restrain, and are wrong solely because they do not really
produce the results which it is desired to produce by them. As the principle of
individual liberty is not involved in the doctrine of Free Trade, so neither is it in
most of the questions which arise respecting the limit of that doctrine; as, for
example, what amount of public control is admissible for the prevention of fraud
by adulteration; how far sanitary precautions, or arrangements to protect work­
people employed in dangerous occupations, should be enforced on employers."

2. As the examination of measures of policy for their expediency is one of the
chief tasks of the economists, it is not surprising that they should have lost sight
of the more general criterion. John Stuart Mill, by admitting (On Liberty, ed.
R. B. McCallum [Oxford, 1946], p. 8) that "there is, in fact, no recognized prin­
ciple by which the propriety of government interference is customarily tested,"
had already given the impression that it was all a matter of expediency. And his
contemporary, N. W. Senior, usually regarded as much more orthodox, explicitly
said So at about the same time: "The only rational foundation of government, the
only foundation of a right to govern and a correlative duty to obey, is expediency
-the general benefit of the community" (quoted by L. Robbins, The Theory of
Economic Policy [London, 1952], p. 45). Yet both these men unquestionably took
it for granted that interference with the protected sphere of the individual was
permissible only where it was provided for by the general rules of law and never
on mere grounds of expediency.

3. The distinction is the same as that which J. S. Mill, Principles, Book V,
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chap. xi, sec. I, draws between "authoritative" and "unauthoritative" govern­
ment interference. It is a distinction of great importance, and the fact that all
government activity has been assumed more and more to be necessarily of the
"authoritative" character is one of the chief causes of the objectionable develop­
ments of modern times. I do not here adopt MilI's tenns because it seems to me
inexpedient to call his "unauthoritative" activities, of government "interfer­
ence." This term is better confined to infringements of the protected private
sphere, which can be done only "authoritatively."

4. See again the careful treatment of this in MilI, ibid.
5. A. Smith, W.o.N., Book V, chap. i, Part II (11,214); cf. also the argument

in favor of local, as against central, government taking charge of public works,
ibid., p. 222.

6. There is, finally, the theoretically interesting, though in practice not very
significant, situation in which, though certain services can be supplied by com­
petitive private effort, either not alI the cost involved or not alI the benefits ren­
dered would enter the calculations of the market and for this reason it may seem
desirable to impose special charges on, or offer special grants to, all who engage
in those activities. These instances may perhaps be included among the measures
by which government may assist the direction of priv~te production, not by
specific intervention, but by acting according to general rules.

That these cases are not of great practical significance, not because such situa­
tions may not often occur, but because it is rarely possible to ascertain the magni.
tude of such "divergences between the marginal social net product and the pri­
vate social net product," is now admitted by the author who has done more than
anybody else to draw attention to them: see A. C. Pigou, "Some Aspects of the
Welfare State," Diogenes, No.7 (Summer, 1954), p. 6: "It must be, confessed,
however, that we seldom know enough to decide in what fields and to what extent
the State, on account of [the gaps between private and public costs] could use- '
fulIy interfere with individual freedom of choice."

7. See again L. von Mises, Kritik des Interventionismus as quoted in n. 1
above.

8. E. Freund, Administrative Powers oVer Persons and Property (Chicago: Uni­
versity of Chicago Press, 1928), p. 98.

9. On the issue of licensing see W. Gellhorn, Individual Freedom and GOlJern­
mental Restraints (Baton Rouge: Louisiana State University Press, 1956), esp.
chap. iii. I would not have treated this matter so lightly if the final text of this
chapter had not been completed before I knew this work. I believe few foreign
observers and probably not many Americans are aware how far this practice has
been carried in the United States in recent years-so far, indeed, that it must now
appear as one of the real threats to the future of American economic development.

10. See particularly J. R. Commons, The Legal Foundations of Capitalism
(New York, 1924); W. H. Hamilton, The Power To Govern; The Constitution­
Then and Now (New York, 1937); and J. M. Clark, Social Control of Business
(Chicago, 1926); and cf. on this school A. L. Harris, Economics and Social Reform
(New York, 1958).

11. See especially Herbert Spencer, 1ustice, being Part IV of the Principles
of Ethics (London, 1891); and cf. T. H. Green "Liberal Legislation and Freedom
of Contracts," in Works, Vol. III (London, 1880).

12. Cf. Roscoe Pound, "Liberty of Contract," Yale Law 1ournal, Vol. XVIII
(1908-9).
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CHAPTER SIXTEEN

The Decline of the Law

The quotation at the head of the chapter is taken from Lord Acton, Hist. of
Frttdom, p. 78. The title of the chapter is borrowed from G. Ripert, Le Dec/in du
droit (Paris, 1949).

1. A. Menger, Das burgerlidu Recht und die besitzlosen Volks1classen (1896)
(3d ed.; Tiibingen, 1904), p. 31. The full consequences of this conception are
worked out in that author's later book, Neue Staatslehre (Jena, 1902). About the
same time the great German crimonologist, F. von Liszt, could already comment
(Strafrechtliche Aufsane [Leipzig, 1897), II, 60): "Das heranwachsende socialis­
tische Geschlecht, das die gemeinsamen Interessen starker betont als seine
Vorganger, fUr dessen Ohren das Wort 'Freiheit' einen archaistischen Klang
gewo,nen hat, riittelt an den Grundlagen." The infiltration of the same ideas into
England is well illustrated by D. G. Ritchie, Natural Rights (1894) (3d ed.;
London, 1916), p. 258: "The daim of equality, in its widest sense, means the

,demand for equal opportunity-the carriere ouverle aux talents. 'The result of
such equality of opportunit.y will dearly be the very reverse of equality of social
condition, it the laws allow the transmission of property from parent to child, or
even the accumulation of wealth by individuals. And thus, as has often been
pointed out, the effect of the nearly complete triumph of the principles of 1789
-the abolition of legal restrictions on free competition-has been to accentuate
the difference between wealth and poverty. Equality in political rights, along
with great inequalities in social condition, has laid bare 'the social question';
which is no longer concealed, as it formerly was, behind the struggle for equality
before the law and for equality in political rights."

2. Anatole France, Le Lys rouge (Paris, 1894), p. 117.
3. The tradition traces back to the later work of R. von Ihering. For the mod­

ern development see the essays collected in The Jurisprudence of Interesls
. ("Twentieth Century Legal Philosophy Series," Vol. II [Cambridge: Harvard

University Press, 1948]).
. 4. See, e.g., F. Fleiner, Ausgewahlte Schriften und Reden (Zurich, 1941), p.
438: "Dieser Umschwung [zum totalitaren Staat) ist vorbereitet worden durch
gewisse Richtungen innerhalb der deutschen Rechtswissenschaft (Z.B. die soge­
nannte Freirechtsschule), die geglaubt haben, dem Rechte zu dienen, indem sie
die Gesetzestreue durchbrachen."

5. About the character of this historicism see Menger, Untersuchungen, and
K. R.Popper, The Poverty of Historicism (London, 1957).

.. 6. Cf. my The Counter-Revolution of Science (Glencoe, 111.,1952), Part I, chap.
VII.

7. On the connection between historicism and legal positivism cf. H. Heller,
"Bemerkungen zur staats- und rechtstheoretischen Problematik der Gegenwart,"
Archivfur offentliches Rechts, XVI (1929),336.

8. The best brief survey of the different "natural-law" traditions that I know
of is A. P. d'Entreves, Natural Law ("Hutchinson's University Library" [London,
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1916]). It may also be briefly mentioned here that modern legal positivism de­
rives largely from T. Hobbes and R. Descartes, the two men against whose ra­
tionalistic interpretation of society the evolutionary, empiricist, or "Whig" theo­
ry was developed, and that positivism gained its present-day ascendancy largely
because of the influence of Hegel and Marx. For Marx's position see the discus­
sion of individual rights in the Introduction to his Kritik der Hegdschen Rechts­
philosophie, in Karl Marx, Friedrich Engels; Historische-kritische Gesamtausgue,
ed. D. Rjazanov (Berlin, 1929), Vol. I, Part I.

9. Cf. H. HelIer, Rechtsstaat oder Diktatur (Tiibingen, 1930); H. HalIowelI,
The Decline of Liberalism as an Ideology (Berkeley: University of California
Press, 1943), and The Moral Foundations of Democracy (Chicago: University of
Chicago Press, 1954), chap. iv, esp. p. 73.

10. R. Thoma, "Rechtsstaatsidee und Verwaltungstrechtswissenschaft,"
7ahrbuchdes Offentliches Rechts, IV (1910),208.

11. E. Bernatzik, Rechtsstaat und Kulturstaat (Hannover, 1912), p. 56; cf.
also the same author's "Polizei und Kulturpflege" in Systematische Rechtswissen­
schaft (Kultur der Gegenwart, Part II, Sec. VIII [Leipzig, 1906]).

12. The victory of legal positivism had been secured earlier, mainly through
the relentless efforts of K. Bergbohm (Jurisprudenz und Rechtsphilosophie [Leip­
zig, 1892]), but it was in the fonn given to it by H. Kelsen that it achieved a
widely accepted and consistent philosophical basis. We shalI here quote mainly
from H. Kelsen, Allgemeine Staatslehre (Berlin, 1925), but the reader, will find
most of the essential ideas restated in his General Theory of Law and State (Cam­
bridge: Harvard University Press, 1945), which also contains a translation of the
important lecture on Die philosophischen Grundlagen der Naturrechtslehre und des
Rechtspositivismus (1928).

13. H. Kelsen, Pom Wesen und Wert der Demokratie (Tiibingen, 1920), p. 10; ,
the phrase about the "im Grunde unrettbare Freiheit des Individuums" becomes
in the second edition of 1929 the "im Grunde unmogliche Freiheit des Indi­
vidduums."

14. Ibid., p. 10: "Loslosung des Demokratismus vom Liberalismus."
15. H. Kelsen, AlIgemeineStaatslehre, p. 91. Cf. also his Hauptprobleme der

Staatsrechtslehre (Vienna, 1923), p. 249, where his a,pproach leads him consist­
ently to assert that "a wrong of the state must under all circumstances be a
contradiction in terms."

16. Allgemeine Staatslehre, p. 335; the relevant passages read in translation:
"Entirely meaningless is the assertion that under a despotism there exists no
order of law [Rechtsordnung], [that there] the arbitrary will of the despot reIgns.
•.• The despotically governed state also represents some order of human be­
havior. This order is the order of law. To deny to it the name of an order of law
is nothing but naivete and presumption deriving from natural-law thinking..•.
What is interpreted as arbitrary will is merely the legal possibility of the auto­
crat's taking on himself every decision, detennining unconditionally the activi­
ties of subordinate organs and rescinding or altering at any time norms once an­
nounced; either generally or for a particular case. Such a condition is a condition
of law even when it is felt to be disadvantageous. It has also its good aspects.
The demand fOf dictatorship not uncommon in the modern Rechtsstaat shows
this very clearly." That this passage still represents the author's views is ex­
plicitly acknowledged by him in his essay "Foundations of Democrac)!," Ethics,
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LXVI, No. I, Part II (October, 1955), 100, n. 12; see also an earlier version of
the same argument, entitled "Democracy and Socialism," Conjerenet on Juris­
prudenct and Polilics ("University of Chicago Law School Conference Series,"
No. 15 (Chicago, 1955]).

17. AIIgtmtint Slaatsithrt, p. 14.
18. Ibid., pp. 154 fr.; the phrase is "die sogenannten Freiheitsrechte,"
19. Ibid., p. 335.
20. Ibid., pp. 231 fr.; cf. the same author's Gentral Tluory oj Law and Stalt,

p.38.
21. E. Voegelin, "Kelsen's Pure Theory of Law," Polilical Scienet ~uarttrly,

XLII (1927), 268.
22. F. Darmstiidter, Dit Grmun der Wirksamktil du Ruh/sstaatu (Heid~l­

berg, 1930), and cf. Hallowell, Tlu Dulint oj Liberalism as an Idtology and Tlu
Moral Foundalions oj Dtmoracy. On the further development under the Nazis see
F. Neumann, Btlumolh: Tht Siruciurt and Pracliet oj Nalional Socialism (2d
ed.; New York, 1944), and A. Kolnai, Tht War against tnt Wnl (New York,
1938), pp. 299-310.

23. Darmstiidter, op. cit., p. 95.
24. See P"erojfenllichungen der P"ertinigung dtutscher SlaalsrunlSltnrer, Vol.

VII (Berlin, 1932), especially the contributions by H. Triepel and G. Leibholz.
25. A. L. Malitzki in a Russian publication of 1929 quoted in B. Mirkin­

'Getzewitsch, Dit ruhlstluortlisclun Grundlagen dn Sovjttstaatn (Leipzig and
Vienna, 1929), p. 117. Cf., however, a similar discussion in R. von Ihering, Law
as a Mtans to an End, trans. I. Husik (Boston, 1913), p. 315: "Exclusive domina­
tion of the law is synonymous with the resignation on the part of society, of the
free use of its hands. Society would give herself up with bound hands to rigid
necessity, standing helpless in the presence of all circumstances and requirements
of life which were not provided for in the law, or for which the latter was found
to be inadequate. We derive from this the maxim that the State must not limit
its own power of spontaneous self-activity by law any more than is absolutely
necessary-rather too little in this direction than too much. It is a wrong belief
that the interest or the security of right and of political freedom requires the
greatest possible limitation of the government by the law. This is based upon the
strange notion I!) that force is an evil which must be combated to the utmost.
But in reality it is a good, in which, however, as in every-good, it is necessary, in
order to make possible its wholesome use, to take the possibility of its abuse
into the bargain,"

26. G. Perticone, "Quelques aspects de la crise du droit publique en Italie,"
Rn!ut internalionalt dt la thlorit du droit, 1931-32, p. 2.

27. See C. Schmitt, "Was bedeutet der Streit urn den 'Rechtsstaat,'''
Ztilschrifljur dit gnamtt StaatswimnsclJajt, XCV (1935),190.

28. Archipov, Law in tM 80vitl 81alt (Moscow, 1926) (in Russian), quoted by
B. Mirkin-Getzewitsch, op. (it., p. 108.

29. P. J. Stuchka, Tlu Tluory oj tlu Statt oj Int Prolttarians and Ptasants and
Its Conslilulion (5th ed.; Moscow, 1926) (in Russian) quoted by Mirkin-Getze­
witsch, op. cit., pp. 70 fr.

30. Mirkin-Getzewitsch, op. cit., p. 107.
31. Malitzki, op. cit. It has to be admitted, however, that this principle is

also to be found in Aristotle Ethics 1138a: "Whatever [the law] does not bid it
forbids."
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32. Quoted by V. Gsovski, Soviet Civil Law (Ann Arbor, Mich., 1948), I, 170,
from P. J. Stuchka in Encyclopedia oj State and Law (Moscow, 1925-27) (in
Russian), p. 1593. .

33. Concerning Pashukanis' fate, Roscoe Pound observes in his Administra­
tive Law (Pittsburgh: University of Pittsburgh Press, 1942), p. 127: "The Pro­
fessor is not with us now. With the setting up of a fllan by the present govern­
ment in Russia, a change of doctrine was called for and he did not mOVt fast
enough in his teaching to conform to the doctrinal exigencies ofthe new order.
If there had been law instead of only administrative orders it might have been
possible for him to lose his job without losing his life."

34. E. B. Paschukanis, Allgemeine Rechtslehre und Marxismus, translated
from the 2d Russian ed. (Moscow, 1927) (Berlin, 1929), p. 117. An English trans­
lation of this and of a later work by Pashukanis has been published in Soviet Legal
Philosophy, trans. H. W. Babb, Introduction by J. N. Hazard (Cambridge: Har­
vard University Press, 1951). For a discussion see H. Kelsen, The Communist
Theory oj Law (New York and London, 1955); R. Schlesinger, Soviet Legal
Theory (2d ed.; London, 1951); and S. Dobrin, "Soviet Jurisprudence and Social­
ism," Law !!luarterly Review, Vol. LII (1936).

35. This summary of Pashukanis' argument is taken from W. Friedmann,
Law and Social Change in Contemporary Britain (London, 1951), p. 154.

36. Dicey, Constitution (8th ed.), p. xxxviii.
37. Lord Hewart, The New Despotism (London, 1929).
38. Characteristic of the treatment which that well-justified warning received

even in the United States is the following comment by Professor (now Justice)
Felix Frankfurter, published in 1938: "As late as 1929 Lord Hewart attempted to
give fresh life to the moribund unrealities of Dicey by garnishing them with
alarm. Unfortunately, the eloq1lent journalism of this book carried the imprima­
tur of the Lord Chief Justice. His extravagant charges demanded authoritative '
disposidon and they received it" (Foreword to a discussion of "Current Develop­
ments in Administrative Law," Yale Law Journal, XLVII [1938), 517).

39. Economi.rt, June 19, 1954, p. 952: ''The 'new despotism,' in short, is not
an exaggeration, it is a reality. It is a despotism that is practised by the most
conscientious, incorruptible and industrious tyrants that the world has ever
seen."

40. R. H. S. Crossman, Socialism and the New Despotism ("Fabian Tracts,"
No. 298 [London, 1956)).

41. Committee on Ministers' Powers, Report (generally known as the "Do­
noughmore Report") (London: H. M. Stationery Office, 1932; Cmd. 4060); see
also the Memoranda Submitted by Government Departments in Reply to ~estion­

naire oj November 1929 and Minutes oj Evidence Taken before the Committee on
Ministers' Powers (London: H. M. Stationery Office, 1932).

42. For the description ofH. J. Laski, W. I. Jennings, W. A. Robson, and H.
Finer as members of the same group see W. I. Jennings, "Administrative Law
and Administrative Jurisdiction," Journal oJ Comparative Legislation and Inter­
national Law, 3d ser., XX (1938), 103.

43. W. Ivor Jennings, "The Report on Ministers' Powers," Public Adminis.
tration, Vols. X (1932) and XI (1933).

44. Ibid., X, 342.
45. Ibid., p. 343.
46. Ibid., p. 345.
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47. Ibid.
48. W. Ivor Jennings, The Law and tlu Constitution (1933) (4th ed.; Logdon,

1952), p. 54.
49. Ibid., p. 291.
50. Ibid., p. 292.
51. Ibid., p. 294.
52. Ibid.
53. Sir Ivor Jennings, The Jtuun's Govtrnmmt ("Pelican Books" [London,

1954}).
54. T. D. Weldon, 7 ht Vocabulary of Politics ("Pelican Books" [London,

1953]).
55. W. A. Robson, Justiet and Administrative Law (3d ed.; London, 1951),

p. xi.
56. Ibid., p. 16.
57. Ibid., p. 433.
58. Ibid., pp. 572-73.
59. Rule of Law: A Study by the Inns oj Courts Constrvative and Unionist

Society (London: Conservative Political Centre, 1955), p. 30.
60. Libtrty in the Modern Stalt (London: Conservative Political Centre, 1957).
61. Times Litirary Supplement (London), March I, 1951. In this respect some

socialists show greater concern than is noticeable in the official conservative
;position. Mr. R. H. S. Crossman, in the pamphlet quoted above (n. 40, p. 12),
looks forward to the next st~p "to reform the judiciary, so that it can regain the
traditional {unction of defending individual rights against encroachment."

62. W. Friedmann, Tht Planned State and tht Rule of Law (Melbourne, Aus­
tralia, 1948), reprinted in his Law and Social Change in Contemporary Britain
(London, 1951).

63. Ibid., reprint, p. 284.
M. Ibid., p. 310. It is curious that the contention that the rule of law and

socialism are incompatible, which had long been maintained by socialist authors,
should have aroused so much indignation among them when it was turned against
socialism. Long before I had emphasized the point in The Road to Strfdom, K.
Mannheim, Man and Soddy in an Age of ReconJlruction (London, 1940), p. 180,
had summed up the result of a long discussion in the statement that "recent

. studies in the sociology of law once more confirm that the fundamental principle
of formal law by which every case must be judged according to general rational
precepts, which have as few exceptions as possible and are based on logical sub­
surnption. obtains only for the liberal-eompetitive phase of capitalism." Cf. also
F. L. Neumann, The Democratic and the Authoritarian State (Glencoe, Ill., 1957),
p. 50, and M. Horkheimer, "Bemerkungen zur philosophischen Anthropologie,"
Ztitschrift fur Soz;a/foruhung, IV (1935), esp. 14: "The economic basis of the
significance of promises becomes less important from day to day, because to an
increasing extent economic life is characterised not by contract but by command
and obedience." ,

65. H. Finer, Tht Road to Reaction (Boston, 1945), p. 60.
66. Cf. W. S. Churchill, "'the Conservative Case for a New Parliament,"

Lisuntr, February 19, 1948, p. 302: "I am told that 300 officials have the power
to make new regulations, apart altogether from Parliament, carrying with them
the penalty of imprisonment for crimes hitherto unknown to the law."

67. The Town and Country Planning Act (1947), Sec. 70, subsec. (3), provides
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that "regulations made under this Act with the consent of the Treasury may
prescribe general principles to be followed by the Central Land Board in deter­
mining .•• whether any and if so what development charge is to be paid." It
was under this provision that the MiniSter of Town and Country Planning was
able unexpectedly to issue a regulation under which the development charges
were normally "not to be less" than the whole additional value of the land which
was due to the permission for a particular development.

68. Central Land Board, Practice Notes (First Series): Being Notes on Devel­
opment Charges under the Town and Country Planning Act, 1947 (London: H.M.
Stationery Office, 1949), Preface. It is explained there that the Notes "are meant
to describe principles and working rules with which any applicant can confident­
ly assume his case will be dealt unless either he can show good cause for different
treatment, or the Board informs him that for special reasons the normal rules
do not apply." It is further explained that "a particular rule must always be
variable if it does not fit a particular case" and that the board "have no doubt
that from time to time we shall vary our policy." For further discussion of this
measure see below, chap. xxii, sec. 6.

69. Cf. the official report, Public Inquiry Ordered by the Minister oj Agriculture
into the Disposal oj Land at Crichel Down (London: H. M. Stationery Office,
1954) (Cmd. 9176); and cf. also the less-known but nearly as instructive case of
Odium v. Stratton before Mr. Justice Atkinson in the King's Bench Division, a
verbatim report of the proceedings of which has been printed by the Wiltshire
Gautte (Devizes, 1946).

70. See Dwight Waldo, The Administrative State: A Study of the Political
Theory of American Public Administration (New York, 1948), p. 70, n. 13; d.
also pp. 5, 15, and 40 of the same work.

71. See ibid., p. 79: "If any person is to count for less than one in the New,
Order it is the Lawyer!"

n. Ibid., p. 73.
73. Roscoe Pound, The Spirit of the Common Law (Boston, 1921), p. 72; cf.

also C. H. McIlwain, Constitutionalism and the Changing World (Cambridge:
Cambridge University Press, 1939), p. 261: "Slowly but surely we are drifting
toward the totalitarian state, and strange to say many if not most of the idealists
are either enthusiastic about it or unconcerned."

74. J. Dickinson, Administrative Justice and the Supremacy oj Law in the
United States (Cambridge: Harvard University Press, 1927), p. 21.

75. Cf. The Political I!hilosophy of Robert M. La Follelle, ed. E. Torelle (Madi­
son, Wis., 1920).

76. A. H. Pekelis, Law and Social Action (Ithaca and New York, 1950), p. 88;
cf. also H. Kelsen, "Foundations of Democracy," Ethics, LXVI (1955), supp!.,
esp. 77 fr.

77. C. G. Haines, A Government of Laws or a Government oj Men (Berkeley:
University of California Press, 1929), p. 37.

78. Ibid., p. 18.
79. Thomas Jefferson, Draft of Kentucky Resolution of 1789, in E. D. War­

field, The Kentucky Resolutions of 1799 (2d ed.; New York, 1894), pp. 157-58.
80. Jerome Frank, Law and the Modern Mind (New York, 1930). More than

a quarter of a century after the publication of this book, Thurman Arnold, in
the University oj Chicago Law Review, XXIV (1957), 635, could sa~ of it that
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"more than any other it cleared the way for a new set of conceptions and ideals
with respect to the relationship of the citizen to his government."

81. See U.S. Attorney General's Committee on Administrative Procedure, Re­
port (Washington, D.C.: Government Printing Office, 1941).

82. Roscoe Pound, "Administrative Procedure Legislation. For the 'Minority
Report,' " American Bar Association Journal, XXVI (1941),664. On the present
situation see B. Schwartz, "Administrative Justice and Its Place in the Legal
Order," New York University Law Review, Vol. XXX (1955); and W. Gellhorn,
Individual Freedom and Governmental Restraints (Baton Rouge: Louisiana State
University Press, 1956), especially the remark, p. 18, that "some of the former
upholders of the administrative process (including the author) now feel that what
were mainly imaginary dangers have become real-and frightening."

83. G. Radbruch, Rechtsphilosophie, ed. E. Wolf (4th ed.; Stuttgart, 1950),
p. 357. See also the significant comments in this work on the role which legal
positivism has played in destroying the belief in the Rechtsstaat, esp. p. 335:
"Diese Auffassung vom Gesetz und seiner Geltung (wir nennen sie die positivis­
tische Lehre) hat die Juristen wie das Volk wehrlos gemacht gegen noch so will­
kiirliche, noch so grausame, noch so verbrecherische Gesetze. Sie setzt letzten
Endes das Recht der Macht gleich, nur wo die Macht ist, ist das Recht"; and p.
352: "Der Positivismus hat in der Tat mit seiner Dberzeugung 'Gesetz ist Gesetz'

,den deutschen Juristenstand wehrlos gemacht gegen Gesetze willkiirlichen und
verbrecherischen Inhalts. Doabei ist der Positivismus gar nicht in der Lage, aus
eigener Kraft die Geltung von Gesetzen zu begriinden. Er glaubt die Geltung
eines Gesetzes schon damit erwiesen zu haben, dass es die Macht besessen hat,
sich durchzusetzen." It is thus not too much of an exaggeration when E. Brunner,
Justice and the Social Ord.r (New York, 1945), p. 7, maintains that "the totali­
tarian state is simply and solely legal positivism in political practice."

84. See G. Dietze, "America and Europe-Decline and Emergence of Judicial
Review," Yirginia Law Review, Vol. XLIV (1958), and, concerning the revival
of natural law, H. Coing, Grundzuge der Rechtsphilosophie (Berlin, 1950); H.
Mitteis, Ueber das Naturrecht (Berlin, 1948); and K. Ritter, Zwischen Naturrecht
und Rechtspositivismus (Witten-Ruhr, 1956).

85. G. Ripert, Le DEc/in du droit (Paris, 1949). Cf. also P. Roubier, Theorie
. gEnerale du droit (Paris, 1950); and L. Rougier, La France ala recherche d'une con­
stitution (Paris, 1952).

86. See C. K. Allen, Law and Orders (London, 1945); G. W. Keeton, The
Passing of Parliament (London, 1952); C. J. Hamson, EXtcutive Discretion and
Judicial Control (London, 1954); and Lord Radcliffe, Law and the Democratic
State (Birmingham: Holdsworth Club of the University of Birmingham, 1955).

87. Report of the Committee on Administrative Tribunals and Enquiries
("Franks Committee") (London: H. M. Stationery Office, 1957), p. 218, par. 37.

88. Ibid., pars. 28, 29.
89. Ibid., par. 120.
90. See the conservative pamphlet Rule of Law mentioned in n. 59 above and

W. A. Robson, Justice and Administrative Law (3d ed.; London, 1951). On simi­
lar recommendations of the "Hoover Commission" in the United States see the
symposium "Hoover Commission and Task Force Reports on Legal S~rvices
and Procedure," New York University Law Review, Vol. XXX (1955).

91. The International Commission of Jurists at The Hague (now at Geneva)
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convened at Athens in June, 1955, and adopted a resolution which solemnly de­
clares: "I. The State is subject to the law. 2 Governments should respect the
rights of the individual under the Rule of Law and provide effective means for
their enforcement. 3. Judges should be guided by the Rule of Law, protect and
enforce it without fear or favor and resist any encroachments by governments or
political parties on their independence as judges. 4. Lawyers of the world should
preserve the independence of their profession, assert the rights of.the individual
under the Rule of Law and insist that every accused is afforded a fair trial" (see
Report oj the International CongreJS oj Jurists [The Hague, 1956), p. 9).

92. It is no exaggeration when one student of jurisprudence (]. Stone, The
Province and Function oj Law [Cambridge: Harvard University Press, 1950), p.
261) asserts that the restoration of the rule of law as here defined "would strictly
require the reversal of legislative measures which all democratic legislatures
seem to have found essential in the last half century." The fact that democratic
legislatures have done this does not, of course, prove that it was wise or even that
it was essential to resort to this kind of measure in order to achieve what they
wanted to achieve, and still less that they ought not t.o reverse their decisions if
they recognize that they produce unforeseen and undesirable consequences.
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PART III

The quotation below the subtitle is taken from Tocqueville, Democracy, II, 318.
The three paragraphs which follow, or indeed the whole of chapter vi, of Book
IV, from which it is taken, would deserve quotation as a prologue to the follow­
ing discussion.

CHAPTER SEVENTEEN

The Decline of Socialism and the Rise of the Welfare State

The quotation at the head of the chapter is taken from the dissenting opinion
ofMr. Justice Brandeis in Olmstead v. United States, XXX, 277, U.S. 479 (1927).

1.' The most lively discussion of these problems is going on in Britain. See
particularly New Fabian Essays, ed. R. H. S. Crossman (London, 1952); Social.
-ism: A New Statement of Principles, presented by the Socialist Union (London,
1952); W. A. Lewis, The ,principles of Economic Planning (London, 1949);
G. D. H. COle, Is This Socialism' (New Statesman parnphtet) (London, 1954);
H. T. N. Gaitskell, Recent Dewlopments in British Socialism (London, n.d.);
Twentieth Century Socialism, by the Socialist Union (London, 1956); C. A. R.
Crosland, The Future of Socialism (London, 1956); R. H. S. Crossman, Socialism
and the New Despotism ("Fabian Tracts," No. 298 [London, 1956)); and the dis­
cussions carried on in the journals Socialist Commentary and the New Statesman.
A useful survey of these debates is T. Wilson, "Changing Tendencies in Socialist
Thought," Lloyds B.R., July, 1956. Illuminating comments on the British experi.
ment by foreign observers are B. de Jouvenel,Probl;mes de l'Angleterre soc;aliste
(Paris, 1947); C. E. Griffin, Britain: A Case Study for Americans (Ann Arbor:
University of Michigan Press, 1950); D. M. Wright, Post-War West German and

. United Kingdom Recovery (Washington: American Enterprise Association, 1957);
and ]. Messner, Das englische Experiment des Sozialismus (Innsbruck, 1954).

2. For the Continental developments see particularly]. Buttinger, In the
Twilight. of Socialism: An Epilogue to AUSlro-Marxism, trans. E. B. Ashton
(Cambridge: Ha.rvard University Press, 1956); K. Bednarik, The Young Worlctr
of Today-a New Type (London, 1955); F. Klenner, Das Unbehagen in der Demo.
!cratie (Vienna, 1956). A similar change in attitude among American socialists is
shown by Norman Thomas, Democrat;c Socialism: A New Appra;sal (New York:
League for Industrial Democracy, 1953). .

3. See the description of it discussion at a Fabian Summer School at Oxford
in 1955 given in Crossman, op. cit., p. 4.

4. Crosland, op. cit., and Bednarik, op. cit.
5. See especially Klenner, op. cit., pp. 66 if. .
6. As was made clear by the quotation from Karl Mannheim that I placed

at the head of the chapter on "Planning and the Rule of Law" in The Road to
Serfdom (London and Chicago, 1944) and repeated here above, n. 64, chap. xvi.
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7. Especially George Orwell, Ninelun Eighlyjour (London, 1949); ef. also
his review of The Road 10 Serfdom in the Observer (London), April 9, 1944.

8. Crossman, op. cil., p. 1.
9. Ibid.
10. Ibid., p. 6.
11. Ibid., p. 13. These apprehensions have clearly also affected the latest offi­

cial statement of the British Labour party on these issues (see Personal Freedom:
Labour's Policy Jor Ihe Indioidual and Socicly [London: Labour Party, 1956)).
But,though this pamphlet deals with most of the crucial issu"es and shows how
much the problems we have discussed have forced themselves into the foreground
under a socialist regime even in a country with liberal traditions, it is a curiously
contradictory document. It not only repeats the phrase that "freedom with gross
inequalities is hardly worth having" (p. 7) but even expressly reasserts the basic
thesis of administrative despotism that "a minister must remain free to take
different decisions in cases which are exactly similar" (p. 26).

12. The term "welfare state" is comparatively new in the English language
and was probably still unknown twenty-five years ago. Since the German
WohlJahrlslaat has been in use in that country for a long time and the thing it
describes was first developed in Germany, the English term probably derives
from the German. It deserves mention that the German term, from the begin­
ning, was employed to describe a variant of the conception of the police state
(Polizcislaat}-apparently first by nineteenth-century historians to describe the
more favorable aspects of eighteenth-century government. The modern concep­
tion of the welfare state was first fully developed by the German academic
Sozialpolitiker, or "socialists of the chair," from about 1870 onward and was
first put into practice by Bismarck.

The similar developments in England contemplated by the Fabians and by ,
theorists like A. C. Pigou and L. T. Hobhouse and put into practice by Uoyd
George and Beveridge were, at least in their beginnings, strongly influenced by
the German example. The acceptance of the term "welfare state" was assisted by
the fact that the theoretical foundations that Pigou and his school had provided
were known as "welfare economics."

By the time F. D. Roosevelt followed in the footsteps of Bismarck and Lloyd
George, the ground had been similarly well prepared in the United States, and
the use made since 1937 by the Supreme Court of the "general welfare" clause
of the Constitution naturally led to the adoption of the term "welfare state"
already in use elsewhere:

13. Cf., e.g., Henry Sidgwick, The Elements oj Polilics (London, 1891),
chap. iv.

14. See on this particularly Lionel Robbins, The Theory oj Economic Policy
(London, 1952).

15. The preceding sentences are deliberately repeated, with only small altera.
tions, from my book The Road to SerJdom, chall' ix, where this subject is treated
at greater length.

16. A. H. Hansen, "The Task of Promoting Economic Growth and Stability,"
address to the National Planning Association, February 26, 1956 (mimeo­
graphed).

17. Cf.]. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), pp. 99-100:
"If the roads, the railways, the banks, the insurance offices, the great 1?int stock
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companies, the llniversities, and the public charities, were all of them branches
of the government; if, in addition, the municipal corporations and local boards,
with all that now devolves on them, became departments of the central admin­
istration; if the employes of all these different enterprises were appointed and
paid by the government, and looked to the government for every rise in life;
not all the freedom of the press and popular constitution of the legislature
would make this or any other country free otherwise than in name. And the evil
would be greater, the more efficiently and scientifically the administrative
machinery was constructed-the more skilful the arrangements for obtaining
the best qualified hands and heads with which to work it."

18. Cf. T. H. Marshall, Citizenship and Social Class (Cambridge: Cambridge
University Press, 1958), p. 59: "So we find that legislation ... acquires more
and more the character of a declaration of policy that it is hoped to put into
effect some day."

19. Roscoe Pound, "The Rise of the Service State and Its Consequences,"
in The Welfare State and the National Welfare, ed. S. Glueck (Cambridge, Mass.,
1952), p. 220.

20. P. Wiles, "Property and Equality," in The Unsm:ile State, ed. G. Watson
(London, 1957), p. 107. Cf. also the statement in the Conservative party pam­
phlet, Rule oj Law (London, 1955), p. 20, and indorsed by the "Franks Commit­
tl:e" (Report of the Commil/ee on Administrative' Tribunals and Enquiries [Cmd.
218; London, ,1957], p. 60) othat "whatever the theoretical validity of this argu­
ment, those of us who are Members of Parliament have no hesitation in saying
that it bears little relation to reality. ·Parliament has neither the time nor the
knowledge to supervise the Minister and call him to account for his administra­
tive decisions."

21. See L. von Mises, Human Ac/ion (New Haven: Yale University Press,
1949), pp. 196 ff.

22. Cf. Lionel Robbins, Economic Planning and International Order (London,
1937).

23. Cf. W. F. Berns, "The Case against World Government," in World
Politics, ed. American Foundation for Political Education (3d ed.; Chicago,
1955).
. 24. Cf. George Stigler, "The Tenable Range of Functions of Local Govern­

ment" (unpublished lecture, 1957; mimeographed).
25. See the encyclopedic treatment of these problems by my friend Fritz

Machlup in The Political Economy of Monopoly (Baltimore: Johns Hopkins
Press, 1952).
, 26. See notably J. Schumpeter, Capitalism, Socialism, and Democracy (New
York, 1942), chap. vii.

27. The Road to Serfdom, chap. iv.
28. Cf. F. H. Knight, "Conflict of Values: Freedom and Justice," in Goals of

Etonomic Life, ed. A Dudley Ward (New York, 1953), p. 224: "The public has
most exaggerated id.eas of the scope of monopoly as really bad and remediable,
and talk of 'abolishing' it is merely ignorant or irresponsible. There is no clear
line·between legitimate and necessary profit and the monopoly gain that presents
a problem for action. Every doctor or artist of repute has a monopoly, and
monopolies are deliberately granted by law to encourage invention and other
creative activities. And, finally, most monopolies work in the same ways as
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'patents,' etc., and are temporary and largely balanced by losses. Moreover, by .
far the worst monopolist restrictions are those organized by wage earners and
farmers with the connivance or direct aid of government and with public ap­
proval." Cf. also the earlier statement by the same author in "The Meaning of
Freedom," Ethics, LII (1941-42), 103: "It is needful to state th"t the role of
'monopoly' in actual.economic life is enormously exaggerated. in the popular
mind and also that a large part of the monopoly which is real, and especially the
worst part, is due to the activities of government. In general (and especially in
the United States under the New Deal), these have been very largely such as to
promote, if not directly to create, monopoly rather than to create or to enforce
the conditions of market competition. What competition actually means is sim­
ply the freedom of the individual to 'deal' with any and all other individuals
and to select the best terms as judged by himself, among those offered." .

CHAPTER EIGHTEEN

Labor Unions and Employment

The quotation at the head of the chapter is taken from H. C. Simons, "Hansen
on Fiscal Policy," reprinted from Y.P.E., Vol. L (1942), in Economic Polity jor
a Fru Society (Chicago: University of Chicago Press, 1948), p. 193.

1. Including the most "orthodox" political economists, who invariably sup­
ported freedom of association. See particularly the discussion in J. R. McCulloch,
Treatise on the Circumstances Which Determine the Rate oj Wages and the Condi-'
tion oj the Labouring Classes (London, 1851), pp. 79-89, with its stress on lJolun­
tary association. For a comprehensive statement of the classical liberal attitude
toward the legal problems involved see Ludwig Bamberger, Die Arbeiter-jragl
unter dem Gesichtspunkte des Pereinsrtehtes (Stuttgart, 1873).

2. Characteristic is the description of the "liberal" attitude to unions in
C. W. Mills, The New Men of Power (New York, 1948), p. 21: "In many liberal
minds there seems to be an undercurrent that whispers: 'I will not criticize the
unions and their leaders. There I draw the line,' This, they must feel, distin­
guishes them from the bulk of the Republican Party and the right-wing Demo­
crats, this keeps them Jeftward and socially pure,"

3. A. V. Dicey, Introduction to the 2d ed. of his Law and Opinion, pp. xlv­
xlvi. He continues to say that the law "makes a trade union a privileged body
exempted from the ordinary law of the land. No such privileged body has ever
before been deliberately created by an English Parliament [and that] it stimu­
lates among workmen the fatal delusion that workmen should aim at the attain­
ment, not of equality, but of privilege," Cf. also the comment on the same law,
thirty years later, by J. A. Schumpeter, Capitalism, Socialism, and Democracy
(New York, 1942), p. 321: "It is difficult, at the present time, to realize how this
measure must have struck people who still believed in a state and in a legal sys­
tem that centered in the institution of private property. For in relaxing the law
of conspiracy in respect to peaceful picketing-which practically amounted to
legalization of trade-union action implying the threat of force-and ift exempting

~ 504}



Notes to Pages 268-69

trade-union funds from liability in action for damages for torts-which practi­
cally amounted to enacting that trade unions could do no wrong-this measure
in fact resigned to the trade unions part of the authority of the state and granted
to them a position of privilege which the formal extension of the exemption to
employers' unions was powerleSs to affect." Still more recently the Lord Chief
Justice of Northern Ireland said of the same act (Lord MacDermott, Prottetion
from Power under English Law [London, 1957), p. 174): "In short, it put trade
unionism in the same privileged position which the Crown enjoyed until ten
years ago in respect of wrongful acts committed on its behalf."

4. Roscoe Pound, Legal Immunities of Labor Unions (Washington: American
Enterprise Association, 1957); p. 23, reprinted in E. H. Chamberlin, and others,
Labor Unions and Public Policy (Washington: American Enterprise Association,
1958).

5. Justice Jackson dissenting in Hunt v. Crumboch, 325 U.S. 831 (1946).
6. L. von Mises, Die Gemeinwirtschaft (2d ed.; Jena, 1932), p. 447.
7. Few liberal sympathizers of the trade unions would dare to express the

obvious truth which a courageous woman from within the British labor move­
ment frankly stated, namely, that "it is in fact the business of a Union to be
anti-social; the members would have a just grievance if their officials and com­
mittees ceased to put sectional interests first" (Barbara- Wootton, Freedom under
Planning [London, 1945), p. 97). On the flagrant abuses of union power in the
United States, which I shaU not further consider here, see Sylvester Petro, Power
Unlimited: The Corruption ojUnion Leadership (New York, 1959).

8. In this chapter, more than in almost any other, I shall be able to draw upon
a body of opinion that is gradually forming among an increasing number of
thoughtful students of these matters-men who in background and interest are
at least as sympathetic to the true concerns of the workers as those who in the
past have been championing the privileges of the unions. See particularly W. H.
Hutt, The Theory of Collective Bargaining (London, 1930), and Economists and
the Public (London, 1936); H. C. Simons, "Some Reflections on Syndicalism,"
J.P.E., Vol. LII (1944), reprinted in Economic Policy for a Free Society; J. T.
Dunlop, Wage Determination under Trade Unions (New York, 1944); Economic
Institute on Wage Determination and the Economics of Liberalism (Washington:
Chamber of Commerce of the United States, 1947) (especially the contributions
by Jacob Viner and Fritz Machlup); Leo Wolman, Industry-wide Bargaining
(Irvington-on.Hudson, N.Y.: Foundation for Economic Education, 1948); C. E.
Lindblom, Unions and Capitalism (New Haven: Yale University Press, 1949)
(cr. the rllviews of this book by A. Director, University of Chicago Law Reoiew,

. Vol. XVIII [19501; by J. T. Dunlop in A.E.R., Vol. XL [1950); and by Albert
• Rees in J.P.E., Vol. LVIII [1950)); The Impact oj the Union, ed. David McCord
Wright (New Y~rk, 1951 [especially the contributions by M. Friedman and G.
HaberlerD; Fritz Machlup, The Political Economy of Monopoly (Baltimore: Johns
Hopkins Press, 1952); D. R. Richberg, Labor Union Monopoly (Chicago, 1957);
Sylvester Petro, The Labor Policy of the Free Society. (New York, 1957); E. H.
Chamberlin, The Economic Analysis of Labor Power (1958), P. D. Bradley,
Inooluntary Participation in Unionism (1956), and G. D. Reilley, State Rights
and the Law of Labor Relations (1955), all three published by the American En­
terprise Association (Washington, 1958) and reprinted together with the pam­
phlet by Roscoe Pound quoted in n. 4 above in the volume quoted there; B. C.
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Roberts, Trade Unions in a Fret Society (London, Institute of Economic Affairs,
1959); and John Davenport, "Labor Unions in the Free Society," Fortune, April,
1959, and "Labor and the Law," ibid., May, 1959. On general wage theory and the
limits of the powers of the unions see alsoJ. R. Hicks, The Theory ofWagts (London,
1932); R. Strigl, Angewandte Lohntheoril1 (Leipzig and Vienna, 1926); and The
Theory of Wage Determination, ed. J. T. Dunlop (London, 1957).

9. See particularly the works by H. C. Simons and W. H. Hutt cited in the
preceding note. Whatever limited validity the old argument about the "necessity
of "equalizing bargaining power" by the formation of unions may ever have had,
has certainly been destroyed by the modern development of the increasing size
and specificity of the employers' investment, on the one hand, and the increasing
mobility of labor (made possible by the automobile), on the other.

10. This must be emphasized especially against the argument of Lindblom in
the work quoted in n. 8.

11. Chamberlin, op. cit., pp. 4-5, rightly stresses that "there can be no doubt
that one effect of trade union policy"..• is to diminish still further the real in­
come of the really low income groups, including not only the low income wage
receivers but also such other elements of society as 'self-employed' and small
business men."

12. Cf. F. Machlup in the two studies quoted in n. 8 above.
13. A conspicuous example of this in recent times is the case of the notoriously

unorganized domestic servants whose average annual wages (as pointed out by
M. Friedman in D. Wright's The Impact of the Union, p. 224) in the United
States in 1947 were 2.72 times as high as they had been in 1939, while at the end
of the same period the wages of the comprehensively organized steel workers had
risen only to 1.98 times the initial level.

14. Cf. Bradley op. cit.
15. Cf. S. P. Sobotka, "Union Influence on Wages: The Construction Indus- ,

try," 'l.P.E., Vol. LXI (1953).
16. It would be difficult to exaggerate the extent to which unions prevent the

experimentation with, and gradual introduction of, new arrangements that
might be in the mutual interest of employers and employees. For example, it is
not at all unlikely that in some industries it would be in the interest of both to
agree on "guaranteed annual wages" if unions permitted individuals to make a
sacrifice in the amount of wages in return for a greater degree of security.

17. To illustrate the nature of much contem porary wage bargaining in the
United States, E. H. Chamberlin, in the essay quoted in n. 8 above, p. 41, uses
an analogy which I cannot better: "Some perspective may be had on what is in­
volved by imagining an application of the techniques of the labor market in some
other field. If A is bargaining with B over the sale of his house, and if A were
given the privileges of a modern labor union, he would be able (1) to conspire
with all other owners of houses not to make any alternative offers to B, using
violence or the threat of violence if necessary to prevent them, (2) to deprive B
himself of access to any alternative offers, (3) to surround the house of Band
cut off all deliveries of food (except by parcel post), (4) to stop all movement
from B's house, so that if he were for instance a doctor he could not sell his
services and make a living, and (5) to institute a boycott of B's business. All of
these privileges, if he were capable of carrying them out, would no doubt
strengthen A's position. But they would not be regarded by anyone as part of
'bargaining'-unless A were a labor union."
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18. Cf. Petro, op. cit., p. 51: "Unions can and do serve useful purposes, and
they have only barely scratched the surface of their potential utility to em­
ployees. When they really get to work on the job of serving employees instead
of making such bad names for themselves as they do in coercing and abusing
employees, they will have much less difficulty than they presently have in secur­
ing and keeping new members. As matters now stand, union insistence upon the
closed shop amounts to an admission that unions are really not performing their
functions very well."

19. Cf. C. 1. Barnard, "Functions and Pathology of Status Systems in Formal
Organizations," in IndUJtry and Society, ed. W. F. Whyte (New York, 1946),
reprinted in Barnard's Organization and Management (Cambridge: Harvard
University Press, 1949).

20. Cf. Sumner Slichter, Trade Unions in a Free Society (Cambridge, Mass.
1947), p. 12, where it is argued that such rules "introduce into industry the
equivalent of civil rights, and they greatly enlarge the range of human activities
which are governed by rule of law rather than by whim or caprice." See also
A. W. 'Gouldner, Patterns oj Industrial Bureaucracy (Glencoe, IlL, 1954), espe­
cially the discussion of "rule by rule."

21. See particularly Franz B6hm, "Das wirtschaftliche Mitbestimmungsrecht
der Arbeiter im Betrieb," Ordo, Vol. IV (1951); and Goetz Briefs, Zwisc!len
Kapitalismus und Syndikalismus (Bern, 1952).

22. See the essays by J. Viner, G. Haberler, M. Friedman, and the book by
S. Petro cited in n. 8 above.

23. Such contracts binding on third parties are equally as objectionable in
this field as is the forcing of price-maintenance agreements on non-signers by
"fair-trade" laws.

24. Such legislation, to be consistent with our principles, should not go beyond
declaring certain contracts invalid, which is sufficient for removing all pretext for
action to obtain them. It should not, as the title of the "right-to-work laws" may
suggest, give individuals a claim to a particular job, or even (as some of the laws
in force in certain American states do) confer a right to damages for having been
denied a particular job, when the denial is not illegal on other grounds. The
objections against such provisions are the same as those which apply to "fair
employment practices" laws.

25. See A. Lenhoff, "The Problem of Compulsory ,Unionism in Europe,"
dmerican Journal oj Comparative Law, Vol. V (1956).

26. See Petro, op. cit., esp. pp. 235 ff. and 282.
27. See the articles by G. Haberler and myself in Problems oj United States

Economic Development, ed. by the Committee for Economic Development, Vol.
I (New York, 1958).

28. Cf. Arthur J. Brown, The Great Inflation, 1939-1951 (London, 1955).
29. See J. R. Hicks, "Economic Foundations of Wage Policy," E.J., LXV

(1955), esp. 391: "The worlq we now live in is one in which the monetary system
has become relatively elastic, so that it can accommodate itself to changes in
wages, rather than the other way about. Instead of actual wages having to adjust
themselves to an equilibrium level, monetary policy adjusts the equilibrium level
of money wages so as to make it conform to the actual level. It is hardly an
exaggeration to say that instead of being on a Gold Standard, we are on a Labour
Standard." But see also the same author's later article, "The Instability of
Wages," Three Banks Review, No. 31 (September, 1956).
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30. See W. Beveridge, Full Employment in a Free Society (London, 1944); M.
Joseph and N. Kaldor, Economic Reconstruction after the JYar (handbooks pub­
lished for the Association for Education in Citizenship [London, n.d.]); Barbara
Wootton, The Social Foundations of Wage Policy (London, 1955); and, on the
present state of the discussion, D. T. Jack "Is a Wage Policy Desirable and
Practicable?" E.]., Vol. LXVII (1957). It seems that 'Some of the supporters of
this development imagine that this wage policy will be conducted 1>.y "labor,"
which presumably means by joint action of all unions. This seems neither a prob­
able nor a practicable arrangement. Many groups of workers would rightly object
to their relative wages being determined by a majority vote of all workers, and a
government permitting such an arrangement would in effect transfer all control
of economic policy to the labor unions.

31. See, e.g., Barbara Wootton, Freedom under Planning, p. 101: "The con·
tinual use of terms like 'fair,' however, is quite subjective: no commonly accepted
ethical pattern can be implied. The wretched arbitrator, who is charged with the
duty of acting 'fairly and impartially' is thus required to show these qualities in
circumstances in which they have no meaning; for there can be no such thing as
fairness or impartiality except in terms of an accepted code. No one can be im.
partial in a vacuum. One can only umpire at cricket because there are rules, or
at a boxing match so long as certain blows, like those below the belt, are forbid­
den. Where, therefore, as in wage determinations, there are no rules and no code,
the only possible interpretation of impartiality is conservatism." Also Kenneth
F. Walker, Industrial Relations in Australia (Cambridge: Harvard University
Press, 1956), p. 362: "Industrial tribunals, in contrast with ordinary courts, are
called upon to decide issues upon which there is not only no defined law, but
not even any commonly accepted standards of fairness or justice." Cf.' also Ger­
trud Williams [Lady Williams], "The Myth of 'Fair' Wages," E.]., Vol. LXVI
(1956). '

32. See Petro, op. cit., pp. 262 ff., esp. p. 264: "I shall show in this chapter
that the rule of law does not exist in labor relations; that there a man is entitled in
only exceptional cases to a day in court, no matter how unlawfully he has been
harmed"; and p. 272: "Congress has given the NLRB [National Labor Relations
Board] and its General Counsel arbitrary power to deny an injured person a
hearing, Congress has closed the federal courts to persons injured by conduct
forbidden under federal law. Congress did not, however, prevent unlawfully
harmed persons from seeking whatever remedies they might find in state courts.
That blow to the ideal that every man is entitled to his day in court was struck
by the Supreme Court."

33. The Chairman of the English Trade Union Congress, Mr. Charles Geddes,
was reported in 1955 to have said: "I do not believe that the trade union move·
ment of Great Britain can live for very much longer on the basis of compulsion.
Must people belong to us or starve, whether they like our policies or Rot? No. I
believe the trade union card is an honor to be conferred, not a badge which sig.
nifies that you have got to do something whether you like it or not. We want the
right to exclude people from our union if necessary and we cannot do that on the
basis of 'Belong or starve.' "
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CHAPTER NINETEEN

Social Security

The quotation at the head of the chapter is taken from the Economist (London),
March 15, 1958, p. 918.

1. Cf. Alfred Marshall's wise statement on a universal scheme for pensions
before the Royal Commission on the Aged Poor (1893) (Official Papm by Alfrtd
Marshall, ed. J. M. Keynes [London, 19261, p. 244): "My objections to them are
that their educational effect, though a true one, would be indirect; that they
would be expensive; and that they do not contain, in themselves, the seeds of
their own disappearance. I am afraid that, if started, they would tend to become
perpetual. I regard all this problem of poverty as a mere passing evil in the prog­
ress of man upwards; and I should not like any institution started which did not
contain in itself the causes which would make it shrivel up, as the causes of
poverty itself shrivelled up."

2. Cf. Eveline M. Burns, "Private and Social Insurance and the Problem of
; Social Security," reprinted from Canadian Wtllart, February 1 and March 15,

1953, in Analysis of tlzt Sorial Stcurity Systtm: Htarings btfort a Subcommitttt of
tht Committtt on Ways and Mtans, Houst oj Rtj1rtsmtatifJts (83d Cong., 1st
seas.), No. 38458 [Washington: Government Printing Office, 1954]), p. 1475: "It
is no longer a matter of offering each individual a choice as to how much protec.
tion he will buy at the range of premiums yielded by the calculations of the
actuary. Unlike the private insurer the-government is not restricted by the fear
of competition, and can safely offer differential benefits for uniform contributions,
or discriminate against certain insured groups.•.. In private insurance, the
purpose is to make a profit out of selling people something they want. The essen·
tial criterion governing every decision as to terms and conditions is its effect
upon the continuing existence of the company. Obviously, if the company is to
continue operating in a competitive world, it must offer services that people think
it worth while to pay for and run its affairs in such a way that the guarantees
offered will be honoured when due..•. In social insurance the purpose is differ­
ent," Cf. also the same author's "Social Insurance in Evolution," A.E.R., Vol.
XLV, Suppl. (1944); and her SocilllStcurity lind PuMic Policy (New York, 1956);
and W. Hagenbuch, Social Economics (Cambridge: Cambridge University Press,
1958), p. 198.

3. L. Meriam and K. Schlotterbeck, TIzt Cost and Financing of SocialStCurity
(1950), p. 8: "Adoption of the term 'insurance' by the proponents of social securi­
ty was a stroke of promotiol)al genius. Thus social security has capitalized on the
good will of private insurance and, through the establishment of a reserve fund,
has clothed itself with an aura of financial soundness. In fact, however, the sound­
ness of old age and survivors insurance rests not on the Social Security Reserve
Fund but on the federal power to tax and to borrow,"

4. Cf. the statements of Dr. A. J. Altmeyer. United States commissioner of
social security and at one time chairman of the Social Security Board, in the
document cited in n. 2 above, p. 1407: "I am not suggesting for a moment that
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social security be used primarily as a method for redistributing income. That
problem has to be attacked frontally and frankly through progressive taxes....
But I also am very much in favor of having progressive taxation cover a large
part of the cost of social security benefits." Similarly M. P. Laroque, "From
Social Insurance to Social Security: Evolution in France," International Labour
Review, LVII (June, 1948),588: "The French Social Security plan was aimed in
essence at no other target than to introduce a little more justice into the distribu­
tion of the national income"; and G. Weisser, "Soziale Sicherheit," Handworter­
buch der Sozialwissenschajten, IX (1956), 401: "Ein weiterer Wesenszug der
Sicherungssysteme ist unter kulturellen Gesichtspunkten beachtlich. Diese Sys.
teme verwenden Teile des Volkseinkommens zwangsweise zur Deckung .eines
bestimmten Bedarfs, der fiir objektiv gegeben gehalten wird." Also A. Miiller­
Armack, "Soziale Markwirtschaft," ibid., p. 391: "Der marktwirtschaftliche
Einkommensprozess bietet der Sozialpolitik ein tragfahiges Fundament fiir eine
staatliche Einkommenumleitung, die in Form von Fiirsorgeleistungen, Renten,
und Lastenausgleichszahlungen, Wohnungsbauzuschiissen, Subventionen U.S.w.
. . . die Einkommensverteilung korrigiert."

5. Within the limited space here it is impossible to show in detail how the ambi.
tious aims of the government social security schemes make inevitable the confer­
ment of extensive discretionary and coercive powers on the authorities. Some of
these problems are clearly shown in the interesting attempt made by A. D. Wat.
son, The Principles Which Should Govern the Structure and Provisions oj .. Scheme
of Unemployment Insurance (Ottawa: Unemployment Insurance Commission,
1948), to construct a scheme of private insurance achieving the same .ends. On
this E. M. Burns, in the docwnent quoted in n. 2 above, p. 1474, comments:
"Thus A. D. Watso~ the author of what is probably the most sustained and
consistent effort to relate social to private insurance, states: 'The transgression
of sound imurance principles leads into the wilderness and once in there may be
no return.' Yet in the attempt to devise the specific provisions of an unemploy­
ment insurance law, even this author finds himself forced to fall back upon prin­
ciples which run in terms of what is 'reasonable,' 'administratively feasible,' or
'practically fair.' But such words can be interpreted only in relation to some
underlying purpose, some specific social environment and set of prevailing social
values. The decision as to precisely what is 'reasonable' thus involves a balancing
of interests and objectives." This difficulty arises only if it is asswned that a
scheme of private insurance must provide aU that a system of government in­
surance could. Even with more limited objectives, private competing systems
may still be preferable.

6. Ample illustration of the extent to which this erroneous belief has guided
policy in the United States is given in Dillard Stokes, Social Security-Facl and
Fancy (Chicago, 1956). Similar illustrations could be given for Great Britain.

7. See Meriam and Schlotterbeck, op. cit., pp. 9-10, where it is reported of
the then latest United States social security bill that it "passed the House on
October 5, 1949 under a rule that did not permit the offering of amendments
from the floor or by the minority members of the Ways and Means Committee.
The positKln taken, not without substantial merit, was that H.R. 6000 was too
intricate and technical for piecemeal amendment by persons not conversant with
all its complexities."

8. Cf. L. von Mises, Human Action (New Haven: Yale University Press,
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1949), p. 613: "One may try to justify [such a system of social security) by de­
claring that the wage earners lack the insight and the moral strength to provide
spontaneously for their own future. But then it is not easy to silence the voices
of those who ask whether it is not paradoxical to entrust the nation's welfare
to the decisions of voters whom the law itself considers incapable of managing
their own affairs; whether it is not absurd to make those people supreme in the
conduct of government who are manifestly in need of a guardian to prevent
them from spending their own income foolishly. Is it reasonable to assign to
wards the right to elect their guardians?"

9. An illuminating illustration of this was provided in a related field by the
reception, a few years ago, of a symposion on The Impact of the Union, in which
some of the most distinguished economists of our time had taken part. Although
it contained most penetrating discussions of one of our most pressing economic
problems, it was treated patronizingly and condescendingly by the "experts in
labor relations,"

10. There is a further effect of the rule of the expert which deserves brief con­
sideration. Any development which is governed by the successive decisions of a
series of different experts working within the same organization is liable to be
carried further because it meets with fewer real checks than it would in a com­
petitive world. When the medical experts say that this or that is necessary and

; "must" be done, this is a datum on which the expert in administration bases his
decision; and what in congequence he decides to be administratively necessary
similarly becomes the datum {or the lawyer in drafting the law, and so on. None
of these different experts can feel that he is in a position to look at the whole
and, in view of the aggregate result, to disregard any of the other experts'
"musts." In the past, when things were simpler and the rule was that "the
expert should be on tap but not on top," this was the task of the political head of
the government department concerned. The complexity of the modern measures
makes him almost powerless vis-a-vis the array of experts. In consequence, the
resulting measures are more and more not really the result of co-ordination
and mutually adjusted decisions but the product of a summation, in which one
decision makes the next inevitable, although this was not foreseen by those who
made the first, a process in which nobody has the power to say "Stop'" The
resulting measures do not rest on the kind of division of labor where at each step,
a man is free to accept or not to accept as the basis for his decision what some
other particular agency offers him. The single scheme that emerges, to which
there is no alternative, is determined by the internal necessities of this process,
which has little to do with any comprehension of the whole by anyone mind.

There cart be little doubt, indeed, that, for tasks of the magnitude of, say, the
provision ofmedical services for a whole nation, the single comprehensive organi­
zation is not the most efficient method, even for utilizing all the knowledge al­
ready available, and still less the method most conducive to a rapid development
and spreading of new knowledge. As in many other fields, the very complexity
of the task requires a technique of co-ordination which does not rely on the con­
scious mastery and control of the parts by a directing authority but is guided
by an impersonal mechanism.

11. ]. Schreiegg, Die f/ersicherung als geistige SchOpfung des Wirtschafts­
le1Jens (Leipzig and Berlin, 1934), pp. 59-60.

12. On the growth of private pension schemes in Great Britain see particu-
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1arly the Rtporl o/Ilu Comm;lIu on llu Econom;c and F;nandal Pr01Jltms o/Ilu
ProlJ;s;ons/or Old Agt (London: H. M. Stationery Office, 1954; Cmd. 9333), and
the summary of its findings in A. Seldon, Pms;ons ;n a Fr"u Sodtly (London:
Institute of Economic Affairs, 1957), p. 4, where it is stated that "in 1936, about
1,800,000 were covered in industry and commerce. By 1951 about 6,300,000
people were covered, 3,900,000 in private employment, 2,400,000 in public ern­
ployment. By 1953-54 the. total had risen to 7,100,000. It is now (June, 1957)
nearing 8,500,000. This includes about 5,500,000 in private industry." The
American developments in this field are even more striking, but the most sig­
nificant fact here is the rapid development of new types of medical or health
insurance (see C. C. Nash, "The Contribution of Life Insurance to Social
Security in the United States," Inl"nat;onal Labour Rtvitw, Vol. LXXII [July,
1955)).

13. There are, unfortunately, no convenient English equivalents to the Ger­
man terms describing these stages such as Fursorgt, Vtrsidltrung, and Vtrsor­
gung; see H. Achinger, Sozialt Siclltrhtit (Stuttgart, 1953), p. 35, and cf. the same
author's contribution to the collective volume, Ntuordnung dtr sozialm ui­
stungm (Cologne, 1955), and K. H. Hansmeyer, Dtr Wtg zum Wohljahrtsstaal
(Frankfurt a.M., 1957).

14. For numerous instances of this see Stokes, op. cit.
15. Cf. the passages quoted in n. 4 above, and, for the extent to which this

aim has in fact been achieved in various countries, see A. T. Peacock (ed.), In­
comt Rtdistribution and Sodal Policy (London, 1954).

16. Apart from much of the publications of the International Labor Organiza­
tion, the lavishly produced volume on Frudom and Wtljart: Social Palt"ns in
th, Northtrn Countriu 0/ Europt, ed. G. R. Nelson and sponsored by the Minis­
tries of Social Alfairs of Denmark, Finland, Iceland, Norway, and Sweden (1953)
(no place of publication given), is a conspicuous example of this propaganda on
an international scale, the financing of which it would be interesting to inquire
into.

17. Bank for International Settlements, 24th Annual Rtporl (Rasel, 1954),
p.46.

18. See Laroque, op. cit., and G. Rottier in the work quoted in Peacock, op.
dl., p. 98.

19. Weisser, op. cit., p. 407. The corresponding percentages of the national
income devoted about 1950 in the five main English-speaking countries are given
by E. M. Burns, Sodal Security and Public Policy, p. 5, as Australia 7.3, Canada
7.99, United Kingdom 11.87, New Zealand 13.18, and United States 5.53. Recent
figures for European countries, given in "Free Trade and Social Security,"
Planning, No. 412 (1957), are Germany 20.0, France 16.5, Austria 15.8, Italy
11.3, United Kingdom 11, and Switzerland to.OO per cent.

20. In Belgium, I understand, the workers and employed themselves finally
put a stop to this development after, in the course of twelve years, the charge
had risen from 25 to 41 per cent of wages (see W. Roepke, 7muits von Angtpot
und Nach/ragt [Erlenbach and Zurich, 1958], p. 295).

21. See A. T. Peacock, Tht Economics 0/ National InSliranu (London, 1952).
22. Cf. Stokes, op. cit., pp. 89 If.
23. See Henry D. Allen, "The Proper Federal Function in Security for the

Aged," Amtrican Social Suur;ty, X (1953), 50.
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24. See, for example, Wall Strut Journal, January 2, 1958, the colwnn headed:
"Social Security. With Elections Near, Chances Grow for New Increase in
Benefits. Congress May Hike Monthly Check 5% or 10%," etc. The anticipa­
tion has proved correct.

25. National Sup(rannuation: Labour'; Policyfor Suurity in Old Ag( (London:
Labour Party [1957)), p. 30,

26. Ibid., pp. 104 and 106.
27. The most characteristic expression of this view will be found in the

"Beveridge Report" (Social InJUranu and A/Ii(d Sm/icw R(port by Sir William
B(v"idg( [London: H. M. Stationery Office, 1942; Cmd. 6404], secs. 426-39),
where it is proposed that the national health service should "ensure that for
every citizen there is available whatever medical treatment he requires, in what­
ever forms he requires it, domiciliary or institutional, general, specialist, or con·
sultant," and that it should become "a health service providing full preventive
and curative treatment of every kind to every citizen without exceptions, with­
out remuneration limit and without an economic barrier at any point to delay
recourse to it.'" It may be mentioned here that the annual cost of the proposed
seryice estimated in the Beveridge Report at £170 million is now running at
well over £450 million. See B. Abel-Smith and R. M. Titmuss, The CoJi of
the National H(alth &rviu in England and Walu (Cambridge: Cambridge

, University Press, 1956), and R(port of th( Commi//u of En'luir..v into the CoJi
of th( National H(alth Sm/ic( ("Guillebaud Report") (London: H.M. Stationery
Office, 1956; Cmd. 9663); d. also C. A. R.Crosland, The Futur( of SocialiJm
(London,1956), pp~ 120 and 135.

28. Cf. Ffrangcon Roberts, Th( Co;t of H(alth (London, 1952), and W.
Bosch, Patient, Ar%/, Ka;u (Heidelberg, 1954); see also L. von Mises, Sociali;m
(new ed.; New Haven: Yale University Press, 1951), pp. 476 ff., and earlier
German literature quoted there.

29. See Roberts, op. cit., p. 129. Cf. also J. Jewkes, "The Economist and
Economic Change," in Economic; and Public Policy (Washington, D.C., 1955),
p. 96: "The important economic question [about the British National Health
Service] was this: if there is a service the demand for which at zero price is almost
infinitely great, if no steps are taken to increase the supply, if the cost curve
is rising rapidly, if every citizen is guaranteed by law the best possible medical
service, and if there is no obvious method of rationing, what will happen?
I do not recall any British economist, before the event, asking these simple
questions and, after the event, it is the doctors themselves and not primarily
the economists, who have raised these questions."

30. Cf.Roberts, op. cit., p 116: "Our enquiry has shown thatATledicine,
having harnessed itself to science, has acquired the property of perpetual
expansion with accelerating velocity; that it feeds upon and is in turn fed by
professional ambitions and trade interests; that this process is further accentuated
by its own success in tha't it promotes the prolongation of life in a state of
medicated survival rather than cure; and that further factors making for the
expansionism of medicine are the raising of the standard of Jiving and the
emotion and sentiment inseparable from the contemplation of sickness."

31. Ibid., p. 136: "A man of eighty who sustains a fractured hip requires
immediate admission to hospital and when he gets there he stays for a long
time. On the other hand the person who could be cured, by a brief stay in
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hospital, of a minor .physical defect which nevertheless impairs his working
capacity may have to wait a long time." Dr. Roberts adds: "This economic view
of the healing art may seem callous. The charge would indeed be justified
if our aim· were the welfare of the State considered as a superhuman entity;
and it need hardly be said that the doctor has no concern with the economic
value of his patients. Our aim, however, is the welfare of the members of the
State; and since our resources are insufficient to enable us to treat all disease
with the efficiency which under more fortunate conditions the advance of
science would make possible, we are compelled to reach a just balance between
the short-term direct benefits to the individual and the long-term benefits
reflected back to the individual."

32. See Mark G. Field, Doctor and Patient in Soviet Russia (Cambridge:
Harvard University Press, 1957).

33. Cf. E. M. Burns, "Social Insurance in Evolution."
34. As one of the most careful British students of these matters, J. R. Hicks,

pointed out some time ago ("The Pursuit of Economic Freedom" in What We
Defend, ed. E. F. Jacob [Oxford: Oxford University Press, 1942], p.l05): "One
of the reasons why we have high unemployment figures ... is a direct conse­
quence of our progressive social policy; our unemployment statistics are drawn
up in close connection with the administration of unemployment benefit, and
the right to that benefit is given very generously."

35. See Colin Clark, Welfare and Taxation (Oxford, 1954), p. 25.
36. Cf. Barbara Wootton, "The Labour Party and the Social Services,"

Political fiLuarterly, XXIV (1953), 65: "The future design oUhe socialse~vices

waits upon some clearer decision as to what these services are supposed to be
for. In particular, are they intended to contribute to a policy of social equality?
Or are they just part of the national minimum programme enunciated in the
earlier work of the Webbs-measures to secure that nobody starves, or is too
poor to see a doctor, or lacks a rudimentary education? It is the answers to
these questions which must govern the whole future of our social services."

37. It may be useful to recall here the classical doctrine on these matters
as expressed by Edmund Burke, Thoughts and Details on Scarcity, Works, VII,
390-91: "Whenever it happens that a man can claim nothing according to the
rules of commerce, and the principles of justice, he passes out of that department,
and comes within the jurisdiction of mercy."

Much of the best critical analysis of the present tendencies in this field
that I know of is contain.ed in an essay by W. Hagenbuch, "The Rationa,le of the
Social Services," Lloyds B.R., July, 1953 (partly reproduced in the Epilogue
for this author's Social Economics [Cambridge: Cambridge University Press,
1958]), where he contends (pp. 9-12) that "without realizing it, we may be
drifting into a system in which everyone becomes permanently dependent on the
State for certain basic needs and will inevitably become more and more de­
pendent. Not only are the social services no longer self-liquidating; they are
self-propagating.... There is surely all the difference in the world between
a regime in which a few unfortunate people receive occasional and temporary
benefits to tide them over their misfortune and one in which a large slice of
everybody's income is continually channeled through the State. The absence
of any direct links between what the individual puts in and what he takes
out, the political situation that must arise when any kind of ineqll...ality of
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distribution is discussed, and the sheer paternalism of it all, suggest a rapid
disappearance of that small stream of the national income which does not
go through the social service pool, and a move towards the complete State
control of all incomes.... We may therefore summarize the long term conflict
of policy as follows: On the one hand, we may aim at a system of social services
which removes poverty by making everybody poor (or everybody rich, according
~o how you look at it), by giving no benefits unless they are universal, and by
socializing the national income. On the other hand, we may aim at a system of
social services which removes poverty by raising those below the poverty line
above it, by giving selective benefits to groups of people in need, adopting either
a means test or the method of insurance categories, and by looking forward
to the day when social services will no longer be necessary beoause the standard
of livi"ng of even the lowest income groups is above the poverty line." See also
the same author's "The Welfare State and Its Finances," Lloyds B.R., July,
1958; H. Wilgerodt, "Die Krisis der sozialen Sicherheit und das Lohnproblem,"
Ordo, Vol. VII (1955); H. Achinger, Soziale Sicherheit, and Roepke, op. cit.,
chap. iv.

38. Cf. the first essay by E. M. Burns quoted in n. 2 above, esp. p. 1478.
39. P. Wiles, '''Property and Equality," in The Unservile State, ed. G. Watson

(London, 1957), p. 100. Cf. also E. Dodds, "Liberty and Welfare," in The Un.
, servile State, esp. p. 20: "It has become evident that a State monopoly in Welfare

has certain illiberal consequences, and our conviction is that the time has come
to provide, not Welfare merely, but a varied and competitive Welfare."

40. As against the proposals for reform in Stokes, op. cit., which would
amount to a repudiation of obligations already incurred, it must be said that,
however great the temptation to "wipe the slate clean" and however great the
burden already assumed may appear, this would seem to me a fatal new beginning
for any attempt to create more reasonable arrangements.

41. This phrase was used by Mr. Joseph Wood Krutch in an informal talk.

CHAPTER TWENTY

Taxation and Redistribution

The quotJtion at the head of the chapter is taken from F. Guicciardini, "La
decima scalata," Op~re inedite, ed. P. and L. Guicciardini (Florence, 1867),
X, 377. The occasion of this observation and the remarkable sixteenth-century
discussion of progressive taxation from which it is taken deserve a brief account.

In the fifteenth century the republic of Florence, which for two hundred
years had enjoyed a regime of personal freedom under the law as had not been
known since ancient Athens' and Rome, fell under the rule of the Medici family,
who increasingly gained despotic powers by an appeal to the masses. One of the
instruments they used for this purpose was progressive taxation, as Guicciardini
describes elsewhere ("Del reggimento di Firenze,!' Opere inedite, II, 40): "I t
is well known how much the nobility and the wealthy were oppressed by Cosima
and in the following time by taxation, and the reason for this, which the Medici
never admitted, was that it provided a certain means of destroying in a seemingly
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legal manner, because they always reserved to themselves the power to knock
down arbitrarily anybody they wished." When at some time in the following
century progressive taxation was again advocated, Guicciardini wrote (the
date 1538, suggested by K. T. von Eheberg, "Finanzwissenschaft," Handworter­
buch der Staatswissmschajtm [3d ed., Jena, 1909], Vol. IV, is no more than a
conjecture) two brilliant discourses on progressive taxation, one supporting and
the second, which evidently represents his opinion, opposing it. They remained
in manuscript and were published only in the nineteenth century. His basic
objection is (X, 368) that "the equality which we must aim at consists in this,
that no citizen can oppress another, and that the citizens are all subject to the
laws and the authorities, and that the voice of each who is admissible to the Coun­
cil counts as much as that of any other. This is the meaning of equality in liberty,
and not that all are equal in every respect," He argues further (p. 372): "It
is not liberty when one part of the community is oppressed and maltreated
by the rest, nor is it the end for which we have sought liberty, which was that
each should with security be able to preserve his proper state," The advocates
of progressive taxation are to him (ibid.) "suscitatori del popolo, dissipatori della
liberta e di buoni governi delle repubbliche." The main danger he states in the
passage quoted at the head of the chapter, which may also be reproduced here
in the original Italian: "Ma ela natura delle cose, che i principii comminciano
piccoli, rna se l'uomo non avvertisce, moltiplicano presto e scorrono in luogo
che poi nessuno ea tempo a provvedervi." Cf. on this G. Ricca-Salerno, Storia
delle dourine jinanziarie in Italia (Palermo, 1896), pp. 73-76, and M. Grabein,
"Beitriige zur Geschichte der Lehre von der Steuerprogression," Finanz.4rchio.
XII (1895),481-96.

1. Ten years ago there were only a very few economists left wh~ opposed
progressive taxation on principle. among whom L. von Mises (see, e.g., Human •
Action [New Haven: Yale University Press, 1949], pp. 803 if.) and H. L. Lutz,
Guideposts to a Fru Economy [New York, 19481, chap. xi. should be specially
mentioned. The first of the younger generation who pointed to its dangers seems
to have been D. M. Wright, Democracy and Progress (New York, 1948), pp. 94­
103. The general reopening of the discussion is due mainly to the careful study
ofW. J. Blum and Harry Kalven, Jr., The Uneasy Casejor Progressive Taxation,
first published in University oj Chicago Law Review, Vol. XIX (1952) and issued
separately by the University of Chicago Press in 1952. Two earlier discussions
of the problem by myself are "Die Ungerechtigkeit der Steuerprogression,"
Schweizer Monatshifle. Vol. XXXII (l952), and "Progressive Taxation Recon­
sidered," in On Frudom and Free Enterprise: Essays in Honor oj Ludwig von
Mises, ed. M. Sennholz (Princeton, 1956). A substantial part of the latter has
been incorporated in the present chapter. A recently published non-critical
but highly instructive history of progressive taxation in Great Britain is F.
Sheha b,Progressive Taxation (Oxford, 1953).· .

2. Turgot's marginal note, "II faut executer l'auteur. et non Ie projet," is
reported by F. Gentz, "Ueber die HUlfst}uellen der franzosischen Regierung,"
Hislorisr.hes Journal, III (l799), 138. Gentz himself comments there on progres­
sive taxation: "Nun ist schon eine jede Abgabe, bei welcher irgend eine andere.
als die reine (geometrische) Progression der Einkiinfte oder dea Vermogens
zum Grunde liegt, jede, die sich auf das Prinzip einer steigenden P~gression
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griindet, nicht viel besser als ein Strassenraub." (Gentz, of course, here uses
"progression" with regard to the absolute and not to the proportional amount
of the tax.)

3. [J. R. McCulIoch], "On the Complaints and Proposals Regarding Taxa­
tion," Edinburgh Review, LVII (1833), 164. This early article was largely in­
corporated into the better-known expanded version in the same author's Treatise
on the Principles and Practical Influence oj Taxation and the Funding System
(London, 1845, p. 142).

4. See K. Marx, Selected Works, ed. V. Adoratsky (London, n.d.), I, 227.
As L. von Mises has pointed out (Planning jor Freedom [South HolIand, Ill.,
1952], p. 96), the words "necessitate further inroads upon the old social order"
do not occur in the original version of the Communist Manifesto but were inserted
by Friedrich Engels in the English translation of 1888.

5. M. A. Thiers, De la proprih! (Paris, 1848), p. 319: "La proportionnalite
est un principe, mais la.progression n'est qu'un odieux arbitraire."

6. J. S. MilI, Principles (1St ed., 1848), II, 353,
7. For recent surveys of these arguments in favor of progressive taxation

see E. D. Fagan, "Recent and Contemporary Theories of Progressive Taxation,"
J.P.E., Vol. XLVI (1938), and E. Allix, "Die Theorie der Progressiv Steuer,"
Die Wirtschajstheorie der Gegenwart, Vol. IV (Vienna, 1928).

8. I remember that my own teacher, F. von Wieser, one of the founders
; of modern marginal utility analysis and author of the term "marginal utility"

(Grmznutzen), regarded it as one of his main achievements to have provided
a scientific basis for just taxation. The author who had in this connection the
greatest influence in the English-speaking world was F. Y. Edgeworth; see
his Papers Relating to Political Economy (London, 1925), II, esp. 234-70.

9. As late as 1921, Sir Josiah Stamp (later Lord Stamp) could say (The
Fundamental Principles oj Taxation [London, 1921], p. 40) that "it was not
until the marginal theory was thoroughly worked out on its psychological side,
that progressive taxation obtained a really secure basis in principle." Even more
recently T. Ba~na, Redistribution oj Incomes through Public Finance (Oxford:
Oxford University Press, 1945), p. 5, could still argue that "given the total
national income, satisfaction.is maximized with an equal distribution of income.
This argument is based, on the one hand, on the law of diminishing marginal
utility of income, and, on the other hand, on the assumption (based on the
postulates of political democracy rather than economics) that persons with the
same income possess the same capacity of enjoyment. In addition, the currently
accepted economic doctrine denies that there is virtue in thrift (made so much
easier by the existence of high incomes) so long as there is unemployment, and
thus the main traditional justification of inequality falls away."

10. This conclusion can probably be regarded as firmly established in spite
of the ever recurring objection that individually most of us have definite views
about whether a given need of one person is greater or smaller than that of
another. The fact that we have an opinion about this in no way implies that there
is any objective basis for deciding who is right if people differ in their views
about the relative importance of diiterent people's needs; nor is there any evi­
dence that they are likely to agree.

11. Stenographische Berichte der Perhandlungen .•• des preussischen Abgeord­
netmhausts (1898-99), II, 907: "Die allerheiligsten politischen Grundsiitze
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der Gleichheit werden sich aber untreu, wenn wir an die Frage der Progressiv­
steuer herangehen. Da verleugnet selbst die absolute Demokratie in Hunderttau­
senden von Stimmen ihre Grundsatze, wenn es sich darum handelt, den Reichen
scharfer zu treffen."

12. See particularly H. C. Simons, Personal Income Taxation (Chicago:
University of Chicago Press, 1938), pp. 17 ff. Cf. also A. T. Peacock, "Welfare
in the Liberal State," in The Unservile State, ed. G. Watson (Lpndon, 1957),
p. 117: "Liberal support for such measures as progressive taxation does not rest
on the utilitarian belief that an extra pound is more 'valuable' or will 'alford a
greater utility' to a poor man than to a rich man. It rests on a positive dislike of
gross inequality." .

13. Taxation Committee of the National Association of Manufacturers,
Facing the Issue of Income Tax Discrimination (rev. and enlarged ed.; New York,
1956), p. 14.

14. D. G. Hutton, "The Dynamics of Progress," in The Unservile State,
pp. 184-85. This seems to be recognized now even in Labour party circles (see,
for example, C. A. R. Crosland, The Future of Socialism [London, 1956], p. 190).

15. Cf. G. Findlay Shirras and L. Rostas, The Burden of British Taxation
(Cambridge: Cambridge University Press, 1943), p. 56. The main results of this
investigation are shown in the accompanying table. See also the earlier discussions

Income
(£)

100 .
150 .
200 .
250 .
300 .
350 .
500 .

Per Cent
Taken by
Taxation

18
16
15
14
12
11
14

Income
(£)

1,000 .
2,000 .
2,500 .
5,000 .

10,000 .
20,000 .
50,000 .

Per Cent
Taken by
Taxation

19
24
25
33
41
50
58

in the Report of the Commit/a on National Debt and Taxation (London: H.M.
Stationery Office, 1927; Cmd. 2800); for the United States, G. Colm and H.
Tarasov, Who Pays the Taxes.? "Temporary National Economic Committee
Monographs," No.3 [Washington: Government Printing Office, 1940]; and
J. H. Adler, "The Fiscal System: The Distribution of Income and Public WeI.
fare," in Fiscal Policies and the American Economy, ed. K. E. Poole (New York,
1951); for France, see H. Brochier, Finances publiques et redistribution des revenus
(Paris, 1950); and, for an earlier similar result for Prussia, F. J. Neumann, Die
personlichen Steuern flom Einkommen (Tiibingen, 1896).

16. A. M. Cartter, The Redistribution of Income in Postwar Britain (New
Haven: Yale University Press, 1955); see also Income Redistribution and Social
Policy, ed. A. T. Peacock (London, 1954); and R. A. Musgrave, J. J. Carroll,
L. D. Cooke and L. Frane, "Distribution of Tax Payments by Income Groups:
A Case Study for 1948," National Tax Journal, Vol. IV (l951).

17. The best-known of these pessimistic prognostications is that by W. E. H.
Lecky, Democracy and Liberty (new ed.; New York, 1899), I, 347: "Highly
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graduated taxation realises most completely the supreme danger of democracy,
creating a state of things in which one class imposes on another burdens which
it is not asked to share, and impels the State into vast schemes of extravagance,
under the belief that the whole costs will be thrown upon others."

18. Royal Commission on Taxation of Profits and Income, Second Report
(London: H.M. Stationery Office, 1954; cmd. 9105), sec. 142.

19. Justice White in Knowlton v. Moore, 178 U.S. 41 (1900), quoted by
Blum and Kalven as quoted in n. 1 above.

20. E. R. A. Seligman, Progressive Taxation in Theory and Practice (2d
ed.; Baltimore: American Economic Association, 1908), p. 298.

21. See the Report quoted in n. 18, sec. 150.
22. J. R. McCulloch in the article quoted in n. 3 above, p. 162; also in Treatise

on Taxation, p. 141. The phrase was later used often and occurs, for example,
in F. A. Walker, Political Economy (2d ed.; New York, 1887), p. 491.

23. See the detailed discussion in the Final Report of the Royal Commission
on the Taxation of Profits and Income (London: H.M. Stationery Office, 1958;
(Cmd. 9474), secs. 186-207, esp. 186: "It is inherent in a graduated tax that it
should fall with different incidence on the uneven and the even income."

24. It deserves notice that the same authors who were loudest in their
emphasis on the alleged "exhaustion of investment opportunities" are now

; demanding that "the effective progressivity of the income tax must be strength­
ened" and emphasizing tha.t "the most important single other grounds confront­
ing American politics today is the issue of progressivity of our income tax" and
seriously contend that "we are in a situation in which the marginal tax dollar
can clearly yield a much higher social utility than the marginal pay envelope
dollar" (A. H. Hansen, "The Task of Promoting Economic Growth and Stabili­
ty," address to the National Planning Association, February 20, 1956; mimeo­
graphed).

25. This seems to have shaken even an author so firmly cunvinced of the
justice of progressive taxation that he wanted to apply it on an international
scale (see J. E. Meade, Planning and the Price Mechanism [London, 1948],
p. 40: "Thus a skilled author who is taxed 19s 6d in the £ [i.e., 97t per cent]
must earn £200 in order to have the money to pay £5 to get some housework
done. He may well decide to do the housework himself instead of writing. Only

. ifhe is forty times more productive in writing than housework will it be profitable
for him to extend the division of labour and to exchange his writing for ho::sc­
work." .

26. W. A. Lewis, The Principles of Economic Planning (London, 1949),
p. 30; the argument appears to have been used first by L.T.Hobhouse, Liberalism
(London, 1911), pp. 199-201, who suggests that the argument for a supertax
is "a respectful doubt wliether any single individual is worth to society by any
means as much as some individuals obtain" and suggests that "when we come
to an income of some £5,000 a year, we approach the limit of the industrial
value of the individual."

27. Cf. Wright, op. cit., p. 96: "It must be remembered that our income-tax
laws have been for the most part drawn up and enacted by people on steady
salaries for the benefit of people on steady salaries."

28. L. von Mises, Human Action, pp. 804-5. Cf. also Colin Clark, Welfare
and Taxation (Oxford, 1954), p. 51: "Many upholders of high taxation are
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sincere opponents of monopoly; but if taxation were lower and, especially,
if undistributed profits were exempt from taxation, many businesses would spring
up which would compete actively with the old established monopolies. As a
matter of fact, ,the present excessive rates of taxation are one of the principal
reasons for monopolies now being so strong." Similarly, Lionel Robbins, "Notes
on Public Finance," Lloyds B.R., October, 1955, p. 10; "The fact that it has be­
e,ome so difficult to accumulate even a comparatively small fortune must have the
most profound effect on the organ,ization of business; and it is by no means
dear to me that these results are in,the social interest. Must not the inevitable
consequence of all this be that it will become more and more difficult for innova­
tion to develop save within the ambit of established corporate enterprise, and
that more and more of what accl!lmulation takes place will take place within the
large conCerns which-largely as a result of individual enterprise in the past­
managed to get started before the ice age descended?"

29. See Wright, op. cit., pp. 96-103; cf. also J. K. Butters and J. Lintner,
Effects ojFederal Taxes on Growing Enterprises (Boston: Harvard Graduate School
of Business Administration, 1945).

30. See the report in the New York Times, January 6, 1956, p. 24.
31. Much of the expense-account waste is indirectly a consequence of pro­

gressive taxation, since, without it, it would often be in the better interest
of a firm so to pay its executives as to induce them to pay their representation
expenditure out of their own pockets. Much greater than is commonly understood
are also the legal costs caused by progressive taxation; cf. Blum and Kalven,
op. cit., p. 431: "It is remarkable how much of the day to day work of the lawyer
in the income tax field derives from the simple fact that the tax is progressive.
Perhaps the majority of his problems are either caused or aggravated by that
fact."

CHAPTER TWENTY-ONE

The Monetary Framework

The quotation at the head of the chapter is taken from J. M. Keynes, The
Economic Consequenus oj the Peace (London, 1919), p. 220. Keynes's observation
was prompted by a similar remark attributed to Lenin to the effect that "the
best way to destroy the- capitalist system was to debauch the currency." Cf.
also Keynes's later statement in A Tract oj Monetary Reform (London, 1923),
p. 45: "The Individualistic capitalism of today, precisely because it entrusts
saving to the individual investor and production to the individual employer,
presumeJ a stable measuring-rod of value, and cannot be efficient-perhaps can­
not survive-without one,"

1. Cf. L. von Mises, Human Action (New Haven: Yale University Press,
1949), pp. 429-45.

2. Though I am convinced that modern credit banking as it has developed
requires some public institutions such as the central banks, I am doubtful whether
it is necessary or desirable that they (or the government) should have the mo­
nopoly of the issue of all kinds of money. The state has, of course, the right to
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protect the name of the unit of money which it (or anybody else) issues and, if
it issues "dollars," to prevent anybody else from issuing tokens with the same
name. And as it is its function to enforce contracts, it must be able to determine
what is "legal tender" for the discharge of any obligation contracted. But there
seems to be no reason whatever why the state should ever prohibit the use ofother
kinds of media of exchange, be it some commodity or money issued by another
agency, domestic or foreign. One of the most effective measures for protecting
the freedom of the individual might indeed be to have constitutions prohibiting
all peacetime restrictions on transactions in any kind of money or the precious
metals.

3. The most important of these temporary and self-reversing shifts of demand
which monetary changes are likely to cause are changes in the relative demand
for consumers' goods and investment goods; this problem we cannot consider
here without entering into all the disputed problems of business-cycle theory.

4. See the more detailed discussion of these problems in my Monttary Nation­
alismand International Stability (London, 1937).

5. See R. S. Sayers, Cmtral Banlr.ing after Bagthot (Oxford, 1957), pp. 92-107.
6. See Colin Clark, "Public Finance and Changes in the Value of Money,"

E.J.,Vol. LV (1945), and compare the discussion of his thesis by J. A. Pechman,
T. Mayer, and D. T. Smith in R.E.&S., Vol. XXXIV (1952).
, 7. The figures quoted in the text are the result of calculations made for me
by Mr. Salvator V. Ferrer:\, whose assistance I gratefully acknowledge. They were
necessarily confined to those countries for which cost-of-living index numbers
were readily available for the whole of the forty-year period. I am deliberately
giving in the text only round figures, because I do not believe that the results
of this kind of calculation can give us more than rough indications of the orders
of magnitude involved. For those who are interested I give here the results
(up to one decimal place) for all the countries for which the calculation was made:

Per Cent Per Cent Per Cent

Switzerland...... 70.0 New Zealand ..... 49.9 Germany........ 37.1
Canada ......... 59.7 Norway ......... 49.4 Belgium......... 28.8
United States.... 58.3 Egypt ........... 48.2 Peru ............ 20.6
Union of South Denmark ........ 48.1 Italy ............ 11.4

Africa ......... 52.3 Netherlands ..... 44.0 France .......... 11.4
United Kingdom. 50.2 Ireland .......... 42.1 Greece .......... 8.4
Sweden.; ........ 50.1

8. So far as France is concerned, this, of course, does not take into account
the effects of the considerable further depreciation (and consequent devaluation)
of the French franc in the course of 1958.

9. There is no continuous index· number available for the whole of this
two-hundred-year period, but the approximate trend of prices can be gauged
by piecing together the data given by Elizabeth W. Gilboy, "The Cost of Living
and Real Wages in Eighteenth Century England," R.E.&S., Vol. XVIII (1936),
and R. S. Tucker, "Real Wages of Artisans in London, 1729-1935," Journal
of tht American Statistical Association, Vol. XXXI (1936).

10. This statement is based on the index number of wholesale prices for
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the United States (see Bureau oj Labor Statistics, Chprt Seriu [Washington:
Government Printing Office, 1948), Chart E-11.

11. Cf. W. Roepke, Welfare, Frudom, and Inflation (London,1957).
12. Cf. my essay "Full Employment, Planning, and Inflation," Review

oj the Institute of Public Affairs (Melbourne, Victoria, Australia), Vol. IV
(1950); and the German version in Pollbuchiijtigung, Inflation und Planwirtschajt,
ed. A. Hunold (Zurich, 1951); and F. A. Lutz, "Inflationsgefahr und Konjunk­
turpolitik," Schweizerische Zdtschrift jur Polkswirtschajt und Statistik (XCIII,
1957), and "Cost- and Demand-Induced Inflation," Banca Nazionale di Lavoro
§luarterly Review, Vol. XLIV (1958).

13. J. M. Keynes, A Tract on Monetary Riform, p. 80.
14. Henry C. Simon's essay of that title, originally published in J.P.E.,

Vol. XLIV (1936), is reprinted in his Economic Policyjor a Fru Society (Chicago:
University of Chicago Press, 1948).

15. This applies at least to the traditional instruments of monetary policy,
though not to such newer measures as the changes in the required reserves
of the banks.

16. The fatal errors begin with the British attempt after the first World
War to restore the pound to its former value rather than to reiink it with gold
at a new parity correspondin'g to its reduced value. Besides the fact that this
was not required by the principles of the gold standard, it was contrary to the
best classical teaching. D. Ricardo had explicitly said of a similar situation one
hundred years earlier that he "never should advise a government to restore a '
currency, which was depreciated 30 pct., to par; I should recommend, as you
propose, but not in the same manner, that the currency should be fixed at the
depreciated value by lowering the standard, and that no further deviations should
take place" (letter to John Wheatley, September 18, 1821, in The Works and
Corrrupondence oj David Ricardo, ed. P. Sraffa [Cambridge: Cambridge Univer­
sity Press, 1952), IX, 73).

17. There is, of course, a strong case for completely freeing the trade in gold.
Indeed, it would seem desirable to go considerably further in this direction:
probably nothing would contribute more to international monetary stability than
the different countries mutually binding themselve,s by treaty to place no obsta­
cles whatever in the way of free dealing in one another's currencies. (There
would probably also be a strong case for going still further and permitting
their respective banks to operate freely in their territories.) But, though this
would go far in the direction of restoring a stable international standard, the
control of the value of this standard would still be in the hands of the authorities
of the biggest countries participating in it.

18. Cf. my essay on "A Commodity Reserve Currency," E.J., Vol. LIII
(l943), reprinted' in Individualism and Economic Order (London and Chicago,
1948).

19. See my essay Monetary Nationalism and International Stability.
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CHAPTER TWENTY-TWO

Housing and Town Planning

The quotation at the head of the chapter is taken from W. A. Lewis, The Prin­
ciples of Economic Planning (London, 1949), 1'.32.

1. A valuable attempt to remedy this position has recently been made in
R. Turvey, Economics of Real Property (London, 1957). Of earlier works the
discussions of local taxation by E. Cannan, especially his History of Local
Rates (2d ed.; London, 1912), and his memorandum in Royal Commission on
Local Taxa/ion: Memoranda Chiefly Relating to the Classification and Incidence
of Imperial and Local Taxes (London: H.M. Stationery Office, 1899; Cmd.
9528), PI'. 190-75, are still among the most helpful on the crucial issues.

2~ Adam Smith, Lectures on Justice, Police, Revenue, and Arms (delivered in
1763),ed.E. Cannan (Oxford, 1896), p. 154.

3. Cf. M. Friedman and G. J. Stigler, Roofs or Ceilings? (New York: Founda­
tipn for Economic Education, 1946); B. de Jouvenel, No Yacancies (New
York: Foundation for Economic Education, 1948); R. F. Harrod, Are These
Hardships Necessary? (LClndon, 1948); F. W. Paish, "The Economics of Rent
Restriction," Lloyds B.R., April, 1950, reprinted in the author's Post-War
Financial Problems (London, 1950); W. Roepke, Wohnungszwangswirtschaft-ein
europaisches Prob/em (Dusseldorf, 1951); A. Amonn, "Normalisierung der Woh­
nungswirtschaft in grundsiitzlicher Sicht," Schweizer Monatshifte, June, 1953;
and my own earlier essays, Das Mieterschutzproblem (Vienna, 1929) and "Wirkun­
gen der Mietzinsbeschriinkungen," Schriften des Yereins fur Sozialpolitik, Vol.
CLXXXII (1929).

4. The illustration is given by F. W. Paish in the essay quoted in the preceding
note, p. 79 of the reprint.

5. E. Forsthoff, Lehrbuch des Yerwaltungsrechts, I (Munich, 1950), 222.
6. Only recently have determined, systematic efforts have been made in

both Great Britain and Germany to abolish the whole system of rent controls.
Even in the United States they still exist in New York City.

7. This possibility has not infrequently been used in various parts of the
world to drive out unpopular racial minorites.
. 8. Sir Frederick Osborn, "How Subsidies Distort Housing Development,"
'Lloyds B.R., April, 1955, p. 36.

9. On these problems see Turvey, op. cit., and Allison Dunham, "City
Planning: An Analysis of the Content of the Master Plan," Journal of Law
and Economics, Vol. I (1958).'

10. The extent to which the movement for town planning, under the leadership
of such men as Frederick Law Olmsted, Patrick Geddes, and Lewis Mumford,
has developed into a sort of anti-economics would make an interesting study.

11. It should perhaps be said, in exculpation of the British economists, that
it would hardly have been possible for these absurdities ever to have become
law if the decisive stage of the preparation of the legislation had not taken
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place at a time when the economists were almost entirely occupied with the war
effort, and when the town planners had the time and a free field to put through
their conception of a better postwar world. It is hardly an exaggeration to say
that, at the time the act was passed, scarcely anybody in Parliament understood
its implications and that probably nobody at all foresaw that the responsible
minister would use the powers given to him to decree a complete confiscation
of the development gain. See on the act Sir Arnold Plant, "Land Planning and the
Economic Functions of Ownership," Journal oj the Chartm~d Auctioneers and
Estate Agents Institute, Vol. XXIX (1949), and, in addition to R. Turvey's
book already mentioned, his article, "Development Charges and the Compensa­
tion-Betterment Problem," E.]., Vol. LXIII (1953), and my article "A Levy
on Increasing Efficiency," Financial Times (London), April 26, 27, and 28,
1949.

12. C. M. Haar, Land Planning Law in a Free Society: A Study oj the British
Town and Country Planning Act (Cambridge: Harvard University Press, 1951);
cf. my review of this in University oj Chicago Law Review, Vol. XIX (1951-52).

13. Strictly speaking, this act as implemented by "the responsible minister,
who had been authorized to fix the development charges at some percentage of
the development gain and chose to fix them at 100 per cent.

14. Central Land Board, Practice Notes (First Series) (London: H.M. Station­
ery Office, 1949), pp. ii-iii.

15. August Losch, The Economics oj Location (New Haven: Yale University
Press, 1954), pp. 343-44.

CHAPTER TWENTY-THREE

Agriculture and Natural Resources

The quotation at the head of the chapter is the concluding sentence of Edmund
Burke, Thoughts and Details upon Scarcity (1795), in Works, VII, 419.

1. See E. M. Ojala, Agriculture and Economic Progress (Oxford: Oxford Uni­
versity Press, 1952; K. E. Boulding, "Economic Analysis and Agricultural
Policy," Canadian Journal oj Economics and Political Science, Vol. XIII (1947),
reprinted in Contemporary Readings in Agricultural Economics, ed. H. G. Hal­
crow (New York, 1955); T. W. Schultz, Agriculture in an Unstable Economy
(New York, 1945); J. Fourastie, Le grand espoir du XX' si~c/e (Paris, 1949);
H. Niehaus, uitbildcr der Wirtschajts- und Agrarpo/itik (Stuttgart, 1957);
and H. Niehaus and H. Priebe, Agrarpo/itik in der sozialen Marktwirtschajt
(Ludwigsburg, 1956). "

2. Sir Ralph Enfield, "How Much Agriculture?" Lloyds B.R., April, 1954,
p.30.

3. It perhaps deserves mention, since this is little known, that in this field,
too, the inspiration for the control measures seems to have come from Germany.
Cf. the account in A. M. Schlesinger, Jr., The Age oj Roosevelt: The .Crisis oj
the Old Order, 1919-1933 (Boston, 1957), p. 110: "In the late twen!ies Beards-
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ley Ruml of the Laura Spelman Rockefeller Foundation, impressed by a program
of agricultural control he observed in operation in Germany, asked John Black"
now at Harvard, to investigate its adaptability to the American farm problem.
In 1929 Black worked out the details of what he christened the voluntary
domestic allotment plan.... "

4. Cf. Hilde Weber, Die Landwirtschajt in der rJolkswirtschajtlichen Entwicklung
("Berichte iiber Landwirtschaft," Sonderheft No. 161 [Hamburg, 1955]).

5. On the extent to which "soil conservation" has often served merely as
a pretext for economic controls see C. M. Hardin, The Politics oj Agriculture:
Soil ConserrJation and the Struggle jor Power in Rural America (Glencoe, Ill.,
1952).

6. On the problems of undeveloped countries and assistance to their economic
development see particularly P. T. Bauer, Economic Ana~ysis and Policy in
Underdeveloped Countries (Cambridge: Cambridge University Press, 1958); S. H.
Frankel, The Economic Impact on Under-developed Societies (Oxford, 1953); F.
Benham, "Reflexiones sobre los paises insufficientement desarrollados," El
Trimelre econ6mico, Vol. XIX (1952); and M. Friedman, "Foreign Economic
Aid," Yale Review, Vol. XLVII (1958).

7. This has its complement in the fact, first pointed out, I believe, by F. W.
Paish, that today the wealthy countries regularly overpay their farmers while
the poor countries generally underpay them.

8. The important andwell-established fact of the necessity of the development
of an agricultural surplus before rapid industrialization can bring a growth
of wealth is particularly well brought out by K. E. Boulding in the article quoted
in n. 1 above, particularly p. 197 of the reprint: "The so called 'industrial revolu­
tion' was not created by a few rather unimportant technical changes in the
textile industry; it was the direct child of the agricultural revolution based
on turnips, clover, four-course rotation, and livestock improvement which de­
veloped in the first half of the eighteenth century. It is the turnip, not the spin­
ning jenny, which is the father of industrial society."

9. It is significant that, as has been pointed out by Anthony Scott, Natural
Resources: The Economics oj Conservation (Toronto: University of Toronto
Press, 1955), p.37, "the whole school of land economics (and its cousin, institu­
tional economics)" largely traces back to this concern of Americans.

10. Cf. P. B. Sears, "Science and Natural Resources," American Scientist,
Vol. XLIV (1956), and "The Processes of Environmental Change by Man,"
in Man's Role in Changing the Face oj the Earth, ed. W. L. Thomas, Jr. (Chicago:

, University of Chicago Press, 1956).
11. See mainly Scott, op. cit.; Scott Gordon, "Economics and the Conservation

Question," Journal oj Law and Economics, Vol. I (1958); and S. von Ciriacy­
Wantrup, Resource Conserva#on: Economics and Policies (Berkeley: University
of California Press, 1952).

12. Cf. L. von Mises, Socialism (New Haven: Yale University Press, 1951),
p. 392; and Scott, op. cit., pp. 82-85.

13. Cf. my The Pure Theory oj Capital (London, 1941), chap. vii, esp. p. 88 n.
14. See Scott, op. cit., p. 8.
15. Ibid., p. 97.
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CHAPTER TWENTY-FOUR

Education and Research

The quotation at the head of the chapter is taken from J. S. Mill, On Lib"t}
ed. R. B. McCallum (Oxford, 1946), p. 95. Cf. also Bertrand Russell, commenting
on the same problem ninety-five years later in his lecture, "John Stuart Mill,"
Proceedings of tht British Acadtmy, XLI (1955), 57: "State education, in the
countries which adopt [Fichte's] principles, produces, so far as it is successful,
a herd of ignorant fanatics, ready at the word of command to engage in war
or persecution as may be required of them. So great is this evil that the world
would be a better place (at any rate, in my opinion) if State education had never·
been inaugurated." .

1. Cf. Mill, op. cit., pp. 94-95: "It is in the case of children that misapplied
notions of liberty are a real obstacle to the fulfillment by the State of its duties.
One would almost think that a man's children were supposed to be literally,
and not metaphorically, a part of himself, so jealous is opinion of the smallest
interference of law with his ab~olute and exclusive control over them; more
jealous than of almost any interference with his own freedom of action; so much
less do the generality ofmankind value liberty than power. Consider, for example,
the case of education. Is it not almost a self-evident axiom, that the State
should require and compel the education, up to a certain standard, of every
human being who is born its citizen? .. If the government would make up its
mind to require for every child a good education, it might save itself the trouble,
of providing one. It might leave to parents to obtain the education where and how
they pleased, and content itself with helping to pay the school fees of the poorer
classes of children, and defraying the entire school expenses of those who have
no one else to pay for them. The objections which are argued with reason against
State education do not apply to the enforcemeht of education by the State,
but to the State's taking upon itself to direct that education; which is a totally
different thing."

2. Historically, the needs of universal military service were probably much
more decisive in leading most governments to make e_ducation compulsory than
the needs of universal suffrage.

3. Wilhelm von Humboldt, Ideen zu tintm Ptrsuch dit Griinzm dtr Wirksam­
keit des StaaleS zu bestimmm (written in 1792, but first completely published
Breslau, 1851), chap. vi, summary at the beginning and the concluding sentence.
In the EngI.ish translation, The Sphere and Duties of Govtrnmmt (London, 1854),
the summary has been transferred to the Table of Contents.

4. Cf. Ludwig von Mises, Nation, Staat und Wirtschaft (Vienna, 1919).
5. Milton Friedman, "The Role of Government in Education," in Economics

and the Public Interest, ed. R. A. Solo (New Brunswick, N.J.: Rutgers University
Press, 1955).

6. Cf. G. J. Stigler in an as yet unpublished paper, "The Economic Theory
of Education,"

7. See the interesting proposals suggested by M. Friedman in the paper
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quoted in n. 5 above, which deserve careful study, though one may feel doubt
about their practicability.

8. R. H. Tawney, Equality (London, 1931), p. 52.
9. A problem which is not taken care of in present conditions is that presented

by the occasional young person in whom a passionate desire for knowledge
appears without any recognizable special gifts in the standard subjects of instruc­
tion. Such a desire ought to count for much more than it does, and the opportuni­
ty of working through college does not really solve the problem on a higher level.
It has always seemed to me that there is a strong case for institutions which fulfil
the functions that the monasteries fulfilled in the past, where those who cared
enough could, at the price of renouncing many of the comforts and pleasures of
life, earn the opportunity of devoting all the formative period of their develop­
ment to the pursuit of knowledge.

10. D. V. Glass in the vohune edited by him and entitled Social Mobility
in Britain (London, 1954), pp. 25-26: see also the review of this by A. Curle,
New Statesman and Nation, N.S., XLVIII (August 14, 1954), 190, where it is
suggested that "the educational dilemma is that the desire to produce a more
'open' society may simply end in one which, while flexible so far as individuals
are coricerned, is just as rigidly stratified on an I.Q. basis as it was once by birth."
Cr. also Michael Young, The Rise of the Meritocracy, 1870-2033 (London, 1958).
; 11. Sir Charles P. Snow, quoted in Time, May 27, 1957, p. 106.

12. D. Blank and G. J. Stigler, The Demand and Supply of Scientific Personnel
(New York, 1957).

13. It is significant that in England, where the universities were endowed
corporations, each consisting of a large num ber of self-governing bodies, academ ic
freedom has never become a serious issue in the manner in which it did where uni­
versities were government institutions.

14. Cf. M. Polanyi, The Logic of Liberty (London, 1951), esp. p. 33: "Academic
freedom consists in the right to choose one's own problems for investigation, to
conduct research free from any outside control, and to teach one's subject in the
light of one's own opinion."

15. T.Jefferson to JosephC. Cabell, February 3, 1825, in The Writings of Thomas
Jefferson, ed. by H. A. Washingtc;m, Vol. VII (New York, 1855), p. 397. It should
be said that Jefferson's opposition to academic freedom was quite consistent with
his general position on such matters, which, in the manner of most doctrinaire
democrats, made him equally oppose the independence of judges.

16. Cf. J. R. Baker, Science and the Planned State (London and New York,
1945).

. 17. This isno,t the place to enter into a discussion of the Russian educational
·system. But it may be briefly mentioned that its chief differences from the Ameri­
can system have little to do with the different social order and that, in fact, the
Russians are merely following a Continental European tradition. In the critical
aspects the achievements of 'the German or French or Scandinavian schools
would repay study as much as the Russian ones.

18. See John Jewkes, D. Sawers, and R. Stillerman, The Sources of Invention
(London, 1958).

19. Von Humboldt, op. cit.
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Why I Am Not a Conservative

The quotation at the head of the Postscript is takel1 from Acton, Hist. of
Frudom, p. 1.

1. This has now been true for over a century, and as early as 1855 J. S.
Mill could say (see my 10hn Stuart Mill and Harriet Taylor [London and Chicago,
1951], p. 216) that "almost all the projects of social reformers of these days are
really Ii1lfrticide." ,

2. B. Crick, "The Strange Quest for an American Conservatism," Review
of Politics,XVII (1955),365, says rightly that "the normal American who calls
himself 'A Conservative' is, in fact, a liberal." It would appear that the reluctance
of-these conservatives to call themselves by the more appropriate name dates
only from its ~buse during ,the New Deal era.

3. The expressid'n is that of R. G. Collingwood, The New Leviathan (Oxford:
Oxford University Press, 1942), p. 209.

4. Cf. the characteristic choice of this title for the programmatic book by
the present British Prime Minister Harold MacmillJin, The Middle Way (London,
1938).

5. Cf. Lord Hugh Cecil, Conservatism ("Home University Library" [London,
1912]), p. 9: "Natural Conservatism ... is a disposition averse from change;
and it springs partly from a distrust of the unknown."

6. Cf. the revealing self-description of a conservative in K. Feiling, Sketches
in Nineteenth Century Biography (London, 1930), p. 174: "Taken in bulk, the
Right have a horror of ideas, for is not the practical man, in Disraeli's words,
'o.ne who practises the blunders of his predecessors'? For long tracts of their
history they have indiscriminately resisted improvement, and in claiming to
reverence their ancestors often reduce opinion to aged individual prejudice. Their
position becomes safer, but more complex, when we add that this Right wing
is incessantly overtaking the Left; that it lives by repeated inoculation of liberal
ideas, and thus suffers from a never-perfected state of compromise."

7. I trust lshall be forgiven for repeating here the words in which on an earlier
occasion lstated a,n important point: "The main merit of the individualism which
[Adam Smith] and his contemporaries advocated is that it is a system under
which bad men can do least harm. It is a social system which does not depend
for its functioning on our finding good men for running it, or on all men becoming
better than they now are, but which makes use,of men in all their given variety
and complexity, sometimes good and sometimes bad, sometimes intelligent and
more often stupidY (Individualism and Economic Order [London and Chicago
1948), p. 11).

8. Cf. Lord Acton in Letters oj. Lord Ac/on /0 Mary Glads/one, ed. H. Paul
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(London, 1913), p. 73: "The danger is not that a particular class is 'lnfit to govern
Every class is unfit to govern. The law of liberty tends to abolish the reign of race
over race, of faith over faith, of class over class."

9. J. R. I-licks has rightly spoken in this connection of the "caricature drawn
alike by the young Disraeli, by Marx and by Goebbels" ("The Pursuit ofEconom­
ic Freedom," What We DeJend, ed. E. F. Jacob [Oxfbrd: Oxford University Press,
1942], p. 96). On the role of the conservatives in this connection see also my
Introduction to Capitalism and the Historians (Chicago: University of Chicago
Press, 1954), pp. 19 /f.

10. Cf. J. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), p. 83:
"I am not aware that any community has a right to force another to be civilised."

11. J. W. Burgess, The Reconciliation oj Government with Liberty (New
York, 1915), p. 380.

12. Cf. Learned Hand, The Spirit oj Liberty, ed. 1. Dilliard (New York,
1952), p. 190: "The Spirit of liberty is the spirit which is not too sure that it is
right." See also Oliver Cromwell's often quoted statement in his Letter to the
General Assembly oj the Church oj Scotland, August 3, 1650: "I beseech you, in
the bowels of Christ, think it possible you may be mistaken." It is significant
that this should be the probably best-remem bered saying of the only "dictator"
in British history!

13. H. Hallam, Constitutional History (1827) ("Everyman" ed.), III, 90.
It is often suggested that the term "liberal" derives from the early niTjeteenth­
century Spanish party of the liberales. I am more inclined t<> believe that it de­
rives from the USe of the term by Adam Smith in such passages as W.o.N.,
II, 41: "the liberal system of free exportation and free importation" and p. 216:
"allowing every man to pursue his own interest his own way, upon the liberal
plan of equality, liberty, and justice." ,

14. Lord Acton in Letters to Mary Gladstone, p. 44. Cf. also his judgment of
Tocqueville in Lectures on the French Revolution (London, 1910), p. 357: "Tocque­
ville was a Liberal of the purest breed-a Liberal and nothing else, deeply suspi­
cious of democracy and its kindred, equality, centralisation, and utilitarianism."
Similarly in the Nineteenth Century, XXXIII (1893), 885. The statement
by H. J. Laski occurs in "Alexis de Tocqueville and Democracy," in The Social
and Political Ideas oj Some Representative Thinkers oj the Victorian Age, ed
F. J. C. Hearnshaw (London, 1933), p. 100, where he says that "a case of unan
swerable power could, I think, be made out for the view that he [Tocqueville
and Lord Acton were th.e essential liberals of the nineteenth century."

15. As early as the beginning of the eighteenth century, an English observer
could remark that he "scarce ever knew a foreigner settled in England, whether
of Dutch, German, French, Italian, or Turkish growth, but became a Whig
in a little time after his mixing with us" (quoted by G. H. Guttridge, English
Whiggism and the American Revolution [Berkeley: University of California Press,
1942], p. 3).

16. In the United States the nineteenth-century use of the term "Whig"
has unfortunately obliterated the memory of the fact that in the eighteenth
it stood for the principles which guided the revolution, gained independence,
and shaped the Constitution. It was in Whig societies that the young James
Madison and John Adams developed their political ideals (cf. E. M. Burns,
James Madison [New Brunswick, N.J.: Rutgers University Press,1938], p. 4);
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it was Whig principles which, as Jefferson tells us, guided all the lawyers who
constituted such a strong majority among the signers of the Declaration of
Independence and among the members of the Constitutional Convention (see
Writings of Thomas Jefferson ["Memorial ed." (Washington, 1905)], XVI,
156). The profession of Whig principles was carried to such a point that even
Washington's soldiers were clad in the traditional "blue and buff" colors of the
Whigs, which they shared with the Foxites in the British Parliament and which
was preserved down to our own days on the covers of the Edinburgh Review.
If a socialist generation has made Whiggism its favorite target, this is all the more
reason for the opponents of socialism to vindicate the name. It is today the only
name which correctly describes the beliefs of the Gladstonian liberals, of the
men of the generation of Maitland, Acton, and Bryce, the last generation
for whom liberty rather than equality or democracy was the main goal.

17. Lord Acton, Lectures on Modern History (London, 1906), p. 218 (I have
slightly rearranged Acton's clauses to reproduce briefly the sense of his state­
ment).

18. Cf. S. K. Padover in his Introduction to The Complete Madison (New
York, 1953), p. 10: "In modern terminology, Madison would be labeled a middle­
of-the-road liberal and Jefferson a radical." This is true and important, though
we must remember what E. S. Corwin ("James Madison: Layman, Publicist,
ilnd Exegete," New York Universit,y Law Review, XXVII [1952],285) has called
Madison's later "surrender. to the overweening influence of Jefferson."

19. Cf. the British Conservative party's statement of policy, The Right
Road for Britain (London, 1950), pp. 41-42, which claims, with considerable
justification, that "this new conception [of the social services] was developed
[by] the Coalition Government with a majority of Conservative Ministers
and the full approval of the Conservative majority in the House of Commons...•
[We] set out the principle for the schemes of pensions, sickness and unemployment
benefit, industrial injuries benefit and a national health scheme."

20. A Smith, W.o.N., I, 432.
21. Ibid.

~ 531 }





.Analytical
Table of Contents.

Introduction
PART I: THE VALUE OF FREEDOM

Chapter 1 Liberty and Liberties

(l) Freedom as absence of coercion
(2) Contrasted with political liberty
(3) Contrasted with "inner liberty"
(4) Contrasted with freedom as power
(5) These concepts are incommensurable
(6) Freedom and slavery
(7) Freedom, coercion, and the law

Chapter 2 The Creati've Powers of a Free Civilization

11
13
15
16
17
19
20

(1)
(2)
(3)
(4)

(5)
(6)
(7)
(8)
(9)

Civilization and the growth of knowledge
The different uses of experience
Transmission and communication of experience
The case for freedom based on recognition of igno­
rance
Freedom as opportunity for the unknown few
Freedom of thought and freedom of action
Freedom and changes in values
Organization and competition
Rationalism and the limitations of reason

22
25
27

29
30
32
35
37
38

Chapter 3 The Common Sense of Progress

(1) The disillusionment about progress
(2) Progress and improvement
(3) Progress and inequality
(4) Experiments in Iiving
(5) International aspects

~ 533}

39
40
42
44
46



Analytical Table oj Contents

(6) Redistribution and the speed of progress 48
(7) Material progress and other values 49
(8) Civilization depends on continued progress 51

Chapter 4 Freedom, Reason, and TraditiQn

(1) The two traditions of freedom 54
(2) The evolutionary conception 56
(3) The growth of order 58
(4) The conflicting assumptions of the two approaches 59
(5) Custom and tradition 61
(6) The rule of morals 62
(7) Superstitions about superstition 64
(8) The moral and the "social" 65
(9) Freedom as a moral principle 67
(10) The role of reason 69

Chapter 5 Responsibility and Freedom

(1) The inseparability of freedom and responsibility 71
(2) Both discredited by doubt about "freedom of the

will" 72
(3) The function of assigning responsibility 74
(4) The responsible person 76
(5) The pursuit of individual aims 78 '
(6) Responsibility for one's own welfare 80
(7) Education for freedom 81
(8) The range of responsibility 83

Chapter 6 Equality, Value, and Merit.

(1) Equal treatment and making equal 85
(2) The importance of individual differences 86
(3) Nature arid nurture 88
(4) The family and inheritance 90
(5) Equality of opportunity 91
(6) The conflict between merit and value 93
(7) Principles of remuneration and freedom of choice 95
(8) The consequences of distribution according to

merit 97
(9) Freedom and distributive justice 99
(10) Claims based on membership of particular commu-

nity 100

i 534 }-



Analytical Table oj Contmts

Chapter 7 Majority Rule

(1) Liberalism and democracy 103
(2) Democracy a means, not an end 104
(3) Popular sovereignty 106
(4) The justification of democracy 107
(5) The process of the formation of opinion 109
(6) The need for principles and the danger of drift 110
(7) The rule of ideas 112
(8) The duties of the political philosopher 114
(9) The conditions of preserving democracy 115

Chapter 8 Employment and Independence

(1) The increase in the employed part of the popula-
tion 118

(2) The conditions of freedom of the employed 119
(3) The moral standards of the employed 121
(4) The effect of legislation determined by them 123
(5) Freedom impossible in a unified employed hier-

archy 124
(6) The importance of the man of independent means 125
(7) The ethos of the wealthy 127
(8) Leadership in non-material values 129

PART II: FREEDOM AND THE LAW

Chapter 9 Coercion and the State

(1) The meaning of coercion 133
(2) Coercion and power 134
(3) Coercion and monopoly 135
(4) Degrees of coercion 137
(5) Coercion and the assured free sphere 139
(6) .Property and the protection against coercion 140
(7) Enforcement of general rules minimizes coercion 142
(8) Unavoidable coercion 143
(9) The justification of coercion 143
(10) Coercion and moral pressure 146

Chapter 10 Law, Commands, and Order

(1) The demarcation of individual spheres by abstract
rules 148

i 535}



dnalytical Table of Contents

(2) The distinction between commands and laws 149
(3) Specific or concrete and general or abstract rules 151
(4) Arbitrariness, privilege, and discrimination 153
(5 ) Law and freedom 154
(6) The division of knowledge in acting under rules 156
(7) Order without commands 159

Chapter 11 The Origins of the Rule of Law

(1) Modern liberty begins in seventeenth-century
~~wd 1~

(2) The sources of the ideal in ancient Athens 164
(3) And in the Roman Republic 165
(4) The English fight against privilege 167
(5) The codification of the Whig doctrine 170
(6) Developments during the eighteenth century 171
(7) Restatements by Hume, Blackstone, and Paley 172
(8) The end of the British evolution 174

Chapter 12 The American Contribution: Constitutionalism

(1)
(2)
(3)
(4)
(5)

(6)
(7)
(8)
(9)

The Founding Fathers and the British tradition
Constitution as a device to limit government
A constitution of liberty
The state constitutions and the bills of rights
The discovery of federalism: di viding power is lim­
iting power
The evolution of judicial review
The curious story of due process
The great crisis of 1937
The influence of the American model

176
177
178
182 ,

183
186
188
190
191

Chapter 13 Libera!ism and Administration: The Rechtsstaat

(1) The revulsion against absolutism
(2) The abortive efforts of the French Revolution
(3) Postrevolutionary liberalism in France
(4) The sources of the German Rechtsstaat tradition
(5) Prussian antecedents
(6) The Rechtsstaat as the ideal of the liberal move­

ment
(7) The problem of administrative courts
(8) The misunderstanding of the Continental tradi­

tion in England

i 536}

193 ~
194
195
196
197

199
200

203



Analytical Table of Contents

Chapter 14 The Safeguards of Individual Liberty

(1) The rule of law a meta-legal doctrine 205
(2) The attributes of true law 207
(3) Certainty of the law 208
(4) Generality and equality 209
(5) The separation of powers 210
(6) The limits of administrative discretion 212
(7) Legislation and policy 214
(8) Fundamental rights and civil liberties 216

.(9) Conditions of interference in the individual sphere 217
(10) Procedural safeguards 218

Chapter 15 Economic Policy and the Rule of Law

(1) Individual freedom precludes certain methods of
government 220

(2) The scope of legitimate government activities 222
(3) The scope of administrative action 224
(4) Measures eKcluded in principle 227
(5) The contents of private law 228
(6) "Freedom of contract" 230
(7) The rule of law and distributive justice 231

Chapter 16 The Decline of the Law

(1) The German origins of the reaction 234
(2) Schools opposed to traditional limitations 235
(3) Legal positivism 236
(4) The fate of law under communism 239

. (5) The socialist lawyers of England 240
(6) Development in the United States 244
(7) Signs of a revival of the law 247

PART III: FREEDOM IN THE WELFARE STATE

Chapter 17 The Decline of Socialism and the Rise of the
Welfare State

(1) The end of the century of socialism 253
(2) The reasons for its decline 254
(3) The lasting effects of the socialist epoch 256
(4) The meaning of the welfare state 257
(5) The changed tasks of the defenders of liberty 258

i 537}



Analytical Table of Contents

(6) The inherent expansionism of the administrative
state 260

(7) Discussion to be confined to internal policy 262
(8) Monopoly and other minor problems 264

Chapter 18 Labor Unions and Employment

(1) Freedom of association 267
(2) Union coercion and wages 269
(3) Limits of union power over wages 272
(4) Methods of union coercion 273
(5) Legitimate functions of unions 275
(6) Constraining coercion 277
(7) The role of monetary policy 280
(8) The long-run prospects 282
(9) The choice before us 283

Chapter 19 Social Security

(1) Public relief and compulsory insurance 285
(2) The tendencies of recent developments 287
(3) Democracy and the expert 290
(4) Growth versus design 291
(5) The expansionism of the social security apparatus 292'
(6) Provisions for old age 294
(7) Health insurance versus free medicine 297
(8) Unemployment 300
(9) The crisis of social security 302

Chapter 20 Taxation and Redistribution

(1) The centr;rl issue of redistribution 306
(2) The rise of progressive taxation 308
(3) The change in its justification 310
(4) Not required by financial necessity 311
(5) Progression and democracy 313
(6) Proportionali ty versus progressiveness 315
(7) An appropriate income as the sole permissible re- 318

ward?
(8) The moral issue and the principles of political ac-

tion 321

{538 t



Analytical Table oj Conttnts

Chapter 21 The Monetary Framework
(1) Money and government
(2) Inflation and the welfare state
(3) Inflation and deflation
(4) The illusions of inflation
(5) Rule versus discretion in monetary policy
(6) The goals of monetary policy

Chapter 22 Housing and Town Planning
(1) The problems of urban life
(2) Rent restriction
(3) Public housing
(4) The economics of slums
(5) Town planning and property rights
(6) The control ofland use
(7) Building regulations
(8) Control of the location of industry

Chapter 23 . Agriculture and Natural R.esources
(1) Agriculture and industrial progress
(2) Price control and "parity"
(3) Wards of government
(4) Government and the dispersion of knowledge
(5) Agriculture in undeveloped countries
(6) Conservation of natural resources
(7) Collective and individual foresight
(8) Particular resources and general progress
(9) Amenities and the preservation of natural life

Chapter 24 Education and Research
(1) The rights of children
(2) .Education and the state
(3) Government management and government finance
(4) Education and equality
(5) Problems ofhigher education
(6) A new order of rank?
(7) The universities and research
(8) Academic freedom
(9) The finance and organization of research
(10) "The development of the human individual in its

richest diversity"

~ 539}

324
327
330
334
336
337

340
343
345
346
349
353
354
356

358
361

.363
364
366
367
370
372
375

376
378
380
381
384
387
388
390
391

394



Analytical Table oj Contents

POSTSCRIPT

Postscript: Why I Am Not a Conservative

(1) Conservatism offers no alternative goal 397
(2) . The triangular relation of the parties 398
(3) The basic difference between conservatism a.nd lib-

eralisl:U 399
(4) The weakness of conservatism 404
(5) Rationalism, antirationalism, and irrationalism 406
(6) The name of the party of liberty 407
(7) A new appeal to the Old Whigs 408
(8) Principles and practical possibilities 410 .

.( 540.



Index ofAuthors Quoted

INames of edi tors or translators mentioned solely for the identification of work or edi.
tion are not listed. For the names of historical persons not mentioned as authors see the
Index of Subjects.)

Baker, J. R., 527
Baldwin, A. M., 470
Bamberger, Ludwig, 507
Barker, Sir Ernest, 422, 460, 468, 484
Barna, Tibor, 517
Barnard, C. I., 447, 507
Bartolus, 457
Barnett, H. G., 426
Battaglia; Felice, 486, 490
Barth61emy, J., 479
Bauer, P. T., 525
Bay, Christian, 420, 422, 436
Becker, Carl L., 420
Bednarik, Karl, 501
Belin, Jean, 479
Belli~vre, 428
Bellot, H. H. L., 485
Benham, Frederic, 525
Bentham, Jeremy, 55, 174,421,435,445
Berg, G. H. von, 193,478,482
Bergbohm, K., 494
Berlin, Sir Isaiah, 425
Bematzik, Edmund, 494
Berns, Walter F., 452, 503
Beudant, L. C. A., 452
Beveridge, Sir William (Lord), 299, 303,

305,508
Bieri, E., 447
Black, John, 525
Blackstone, William, 173,468
Blank, D., 527
Blum, W. J., 516, 520
Bodenheimer, Edgar, 490
Bodin, Jean, 472, 482
BOhm, Franz, 485, 507
Bolingbroke, H. St. J., 467

{ 54!}

Bacon, Francis, 458, 486
Bihr, 0., 484
Biumlin, R., 486
Bagehot, W., 30, 190,477,488
Bailey, Samuel, 430

Abel-Smith, B., -513
Achinger, H., 512, 515
Acton, Lord, 134, 176, 184,234,395,401,

407, 409, 425, 433; 450, 457, 460, 469,
470,474, 493, 529, 530, 531

Acton, H. B., 436
Adams, Henry, 128
Adams,]ohn, 409,450, 462,472,530
Adams, Samuel, 176,410
Adler, J. H., 518
Adler, Mortimer, 421
Alchian, A. A., 441
Alcmaeon, 460
Allen, Sir Carleton K., 468, 484, 489, 499
Allen, H. D., 512
Alex~/f, Paul, 480, 490
Allix, Edgard, 517
Altmeyer, A. J., 509
Amonn, Alfred, 523
AnschUtz, Gerhard, 483
Antiphon, 432
Aquinas, Thomas, 441, 457
Archipov, 495
Aristotle, 113, 165, 166,433, 441, 459, 461,

495
Arnold, Thurman, 498
Asanger, Raimund, 482
Aubrey, John, 459
Auden, W. H., 420
Austin,John,453,469



Index

Bonald, L. G. A., 400
Bonno, G., 480
Bosch, W., 513
Boulding, K. E., 524, 525
Bracton, Henry, 133,449,458
Bradley, P. D., 50S, 506
Brandeis, Louis D., 253, 501
Branees, E., 482
Briefs, Goetz, 507
Broad, C. D., 438
Brochier, H., 518
Broglie, Achille Charles, Duc de, 480
Bronfenbrenner, M., 425
Brown, A. J., 507

. Brunet, Rene, 489
Brunner, Emil, 456, 499
Bryce, James (Lord), 531
Buckland, W. W., 462
Burckhardt, Jakob, 134,450
Burgess, J. W., 530
Burke, Edmund, 55, 60, 65, 134, 173, 177,

358,401,407,419,433,435,436,437,450,
458,468, 469, 470, 514, 524

Burnet, Gilbert, 464, 465
Burns, Edward M., 530
Burns, Eveline M., 509, 510, 512, 514
Burns, Robert, 118,446
Bury, J. B., 429
Busolt, G., 460, 461
Butler, Joseph, 435
Butterfield, Herbert, 435, 458
Butters, J. K., 520
Buttinger, 5., 501

Camden, Lord, 172, 466
Campbell, C. A., 438
Cannan, Edwin, 523
Cantillon, Richard, 433
Carlyle, A. J., 457
Carr, C. T., 489
Carre de Malberg, R., 487
Carrol, J. J., 518
Carter, J. C., 452
Cartter, A. M., 518
Carver, T. N., 439
Cato, Marcus Porcius, 57
Cecil, Lord Hugh, 529
Chamberlain, Joseph, 444
Chamberlin, E. 5., 505, 506
Christern, Hermann, 482
Churchill, W. 5., 497
Cicero, Marcus Tullius, 57, 166,432,462
Ciriacy-Wantrup, S. V., 525
Clark, Colin, 514, 519, 521

Clark, Sir George, 456
Clark, John, 430
Clark, John M., 425, 451, 492
Clarke, Sir William, 463
Cohen, M. R., 490
Coing, Helm!1t, 499
Coke, Sir Edward, 168, 433, 462, 463, 464
Cole, G. D. H., 501
Colepeper, Sir John, 444
Coleridge, S. T., 400, 419, 445
Collier, D. 5.,432
Collingwood, R. G., 442, 485, 529
Colm, G., 518
Commager, H. 5., 442
Commons, J. R., 17,424,450,492
Condillac, E. B. de, 432
Condorcet, M. J. A. N. de Caritat, Marquis

de, 56, 479
Constant, Benjamin, 56, 68, 432, 437, 459,

480,483
Cooke, C. A., 434
Cooke, L. D., 518
Cooley, T. M., 477
Cooper, R. M., 490
Cormenin, L. M. de Lahaye, Vicomte de,

480
Cortes, Donoso, 400
Corwin, E. 5., 424, 458, 462, 471, 474, 475,

477,531
Cranston, M., 421, 423, 463
Crick, B., 529
Croce, Benedetto, 443
Cromwell, Oliver, 39, 428, 464, 530
Cropsey, J., 425, 434
Crosland, C. A. R., 439, 440, 441, 451, 501,

513
Crosskey, W. W., 475, 476
Crossman, R. H. 5., 256, 496,497, 501, 502
Culpeper. Sa Colepeper
Curle, A., 527

Dahlmann, F. C., 482
Darmstiidter, F., 481, 485, 495
Darwin, Charles, 59, 128, 433-34, 436,448
Davenport, John, S06
Defoe, Daniel, 466
Demosthenes,461
Denning, Lord Justice, 466
Descartes, Rene, 58, 65, 433, 437,494
Dewey, John, 17,424
Dicey, A. V., 194,203-4,213,240-42,444,

458,469,479,484,487,489,490,496,504
Di"ckinson, J., 485, 496
Dickinson, John, 473

~ 542~



Dickinson, Lowes, 428
Diehl, E., 460
Diels, B., 460
Dietze, Go, 475, 499
Diez del Corral, LuIs, 480
Diogenes Laertius, 459
Director, Aaron, 428, 505
Disraeli, B., 529, 530
Dobrin, S., 496
Dodds, E., 515
Dostoevski, F., 438
Drucker, Peter, 423
Duguit, Leon, 454, 481, 486, 489
Dunbar, H. L., 475
Dunham, Allison, 523
Dunlop, J. T., 505

Edgeworth, F. Y., 517
Eheberg, K. T., 516
Ehrenberg, Y., 460, 461
Einaudi, Luigi, 463
Eliot, Sir John, 458

; Ellwein, Thomas, 482
Emge, C. A., 488
Engels, Friedrich, 308, 494
Enfield, Sir Ralph, 524
Entr~ves, A. P. d', 493
Esmein, A., 463, 486
Evans-Pritchard, E. E., 432, 4$5

Fagan, F. D., 517
Faguet, Eo, 431
Falter, G., 481
Feiling, Keith, 529
Fenet, P. A., 480
Ferguson, Adam, 55, 57, 426, 429, 432
Ferrera, S. Y., 521
Ferrero, G., 449, 472
Feuerbach, P. J. A., 482
Fichte, J. G., 481, 526
Fickert; A., 483
Field, M. Go, 514
Figgis, J. N., 457, 466
Finer, H., 444, 496, 497
Fink, Z. S., 459
Fleiner, F., 444; 484, 485, 486, 493
Florio, John, 460
Foot, P., 439
Forbes, Duncan, 429, 431, 432
Forsthoff, E., 484, 523
Fosdick, Dorothy, 424
Fourastie, J., 524
France, Anatole, 235, 493
Frane, L., 518

Index

Frank, Jerome, 246, 498
Frank, Tenney, 463
Frankel, S. H., 525
Frankfurter, Felix, 490, 496
Frazer, Sir John G., 433
Freeman, Katherine, 460
Freund, Ernst, 477, 490
Friedman, Milton, 381, 448, 506, 507,523,

525,526
Friedmann, Wo, 446, 497
Friedrich, C. J., 485
Fromm, Eo, 438
Fuchs, R. F., 490
Fung, Y.-L., 456
Fustel de Coulanges, N. D., 459

Gabor, A., 425
Gabor, D., 425
Galiani, Fo, 429
Gallie, W. B., 440
Gardiner, S. R., 464
Geddes, Charles, 508
Geddes, Patrick, 523
Gellhorn, Walter, 492, 499
Gentz, Friedrich, 516-17
Gerland, H. B., 487
Geyl, Peter, 456
Giacchi, 0o, 487
Giacommetti, Z., 485, 490
Gibbon, Edward, 448
Giercke, Otto von, 457, 482
Gilboy, E. W., 521
Gilby, Thomas, 457
Gladstone, W. E., 407, 475
Glaser, Stefan, 466, 487
Glass, D. Y., 527
Gneist, Rudolf von, 200-201, 310, 484
Godwin, William, 56
Goebbels, J., 530
Goethe, J. W., 424
Gomperz, Heinrich, 438
Gooch, G. P., 463
Goodnow, F. J., 485
Goodrich, P. F., 427
Gordon, Scott, 525
Gough, J. W., 457, 461, 464, 465
Gouldner, A. Wo, 507
Grabein, M., 516
Graveson, R. H., 454
Green, T. Ho, 422, 425, 492
Grene, M., 438
Griffin, C. E., 501
Groethuysen, B., 431
Grossmann, R. H., 486

{543 }



Index

Grote, George, 128
Gruchy, A. G., 424
Gsovski, Vladimir, 496
Guicciardini, F., 306, 515-16
Guizot, F. P. G., 480, 483
Guttridge, G. H., 470, 530

Haar, C. M., 524
Haberler, Gottfried, von, 489,505, 507
Haenel, Albert, 487
Haensel, W., 481
Hagenbuch, W., 509, 514
Haines, C. G., 246, 498
Haldane, J. B. S., 440
Hale, Sir Mathew, 58, 431, 433, 465
Hale, R. L., 450
HaI~vy, Elie, 431
Hall, Jerome, 487
Hall, R. L., 451
Hallam, H., 530
Haller, William, 422, 463
Hallowell, J. H., 485, 494, 495
Hamilton, Alexander, 185, 409, 471, 474,

475
Hamilton, Walton, 492
Hamson, C. J., 480, 499
Hand,Learned, 530
Hansen, A. H., 502, 519
Hammeyer, K.-H., 512
Hardin, Charles M., 525
Hare, R. M., 438
Harrington, James, 166, 459, 462
Harris, A. L., 492
Harrod, Sir Roy F., 447, 523
Hart, H. L. A., 438
Hashagert, J., 472
Haskell, J. J., 463
Hauriou, M., 490
Havelock, E. A., 459
Hazard, J. N., 496
Hazlitt, Henry, 415
Hegel, G. W. F., 425, 494
Heller, Hermann, 485, 493, 494
Heman, G. F., 439
Henne, R., 456
Hennings, A., 457
Henry, Patrick, 176
Hermens, F. A., 443
Herodotus, 165,449,461
Hewart, Lord, 241, 496
Hicks, J. R., 506, 507, 514, 530
Hintze, Otto, 482
Hobart, R. E., 439

Hobbes, Thomas, 56, 58,166,181,424,438,
453, 458, 459, 462, 465, 494

Hobhouse, L. T., 502, 519
Hoebel, E. A., 425, 444
Honn, K., 460
Holbach, P. J:I. D., Baron d', 437
Holcombe, A. N., 485
Holdsworth, Sir William S.; 433, 465, 466

467,469,489
Holland, Philemon, 462
Hollar, Wenceslas, 442
Holmes, O. W., Jr., 85,156,440,454
Hooker, Richard, 131,449,457
Horkheim~,Max, 497
Huizinga, Johan, 439, 459
Humboldt, Wilhelm von, 8, 177, 197, 378,

394,434,481,483,526,527
Bume, David, 55, 57, 60, 63, 69, 103, 158,

172,174,420,429,435,436,439,441,442,
452,454,462,467,472

Humphreys, R. A., 470, 471, 474
Hutt, W. H., 50S, 506
Hutton, D. G., 518
Hutton, James, 434
Huxley,· Aldous, 490
Hyperides, 461

Ihering, Ruldolf von, 425, 493, 495
Ipsen, H. P., 489
Isokrates, 461

Jack, D. T., 508
Jackson, R. H., 476, 477,505
Jahrreiss, H., 437, 455, 488
J ames, William, 423
James 1,455
Jay, John, 473
Jefferson, ThOmas, 56, 62, 246, 392, 409,

432, 435, 474, 475, 498, 527, 531
Jeffrey, Francis, 432
Jellinek, Georg, 459, 472, 486
Jellinek, Walter, 472
Jennings, Sir Ivor, 241, 496-97
Jenks, E., 457
Jewkes, John, 513, 517
Johnson, Samuel, 171,466
Jones, Arnold H. M., 459, 461
Jones, Harry W., 485
Jones, J. Walter, 425, 451, 454, 460, 470,

471
Jones, Sir William, 434, 460
Joseph, M., 508
Jouvenel, Bertrand de, 423, 441, 448, 449,

501,523

~ 544}



Index

Judson, N. A., 464
"Junius," 468

Kigie, Werner, 486
Kaldor, Nicholas, 508
Kallen, H. M., 440
Kalven, Harry, Jr., 516, 520
Kant, Immanuel, 196-97,450,481
Kaufmann, E., 489
Keeton, G. W., 499
Keith.Lucas, A., 491
Keller, Robert von, 457
Kelsen, Hans, 238, 423, 431, 438, 443, 486,

494-95,496,498
Kent, James, 187
Kern, Fri tz, 457
Keynes, J. M. (Lord), 280, 324, 445, 447,

520,522
Klenner, Fritz, 501
Kline, 8. E., 427, 428
Knight, Frank H., 421, 422, 425, 440, 441,

449,450,503
, Kolnai, Aurel, 495

Koser, R., 481
Krutch. J. W., 515
Kuang, Chung, 456

Laband, Paul, 487
Laboulaye, E., 482
Lafayette, M. J. P., Marquis de, 195
Lamennais, H. de, 480
Lange, Richard, 485
Langlois, Charles Victor, 457
Langmuir, Irving, 429
Laroque, P., 510, 512
Larsen, J. A. 0., 460
Lasker, Eduard, 483
Laski, H. J., 241, 407, 423, 459, 496, 530
Laun, Rudolf von, 490
Lawson, George, 464
Lecky, W. E. H., 401, 518
Lee, Arthur, 470
Legas y Lacambra, Luis, 486
Leibholz, Gerhard, 489
Lenhof, Arthur,.507
Lerner, A. P., 428
Lerner, Max, 443,478
Leroy, Maxime, 485
Letwin, W. L., 463
Levi, E. H., 489
Lewis, Sir George Cornewall, 453
Lewis, W. A., 340, 427, 519, 523
Lieber, Francis, 55,431
Lilburne, John, 464, 471

Lincoln, Abraham, 11, 421
Lindblom, C. E., 505, 506
Lintner, J., 520
Lippmann, Walter, 446, 485
Lipsius, J. H., 461
Liszt, Franz von, 493
Livius, Titus, 164, 166, 458, 460, 462, 469
Lift; Jet Livius
Llorens, Eduardo L., 489
Lloyd, Dennis, 490
Locke, John, 30, 60, 113, 162, 170--71,438,

456, 465, 466
Loning, E., 482
Losch, August, 356, 524
Lolme, J. L., de, 423, 467
Lovejoy, A. 0., 434
Louis Philippe, 480
Lowell, A. L., 443, 481, 484
Loyola, Ignazius of, 423
Lubbock,John, 128
Liibtow, Ulrich von, 449, 462, 463
Lurton, H. H., 485
Lutz, F. A., 522
Lutz, H. L., 516

Mabbott, J. D., 438, 455
McAdams, E. L., 466
Macaulay, T. B. (Lord), 128, 174,401,407,

444,466,469
Macbeath, A., 433
McCallum, R. B., 435
McCloskey, R. G., 455, 490
McCulloch, J. R., 174,308,504,517,519
MacDermot, Lord, 449, 505
MacDonald, William, 470
McGovern, W. M., 432
MacGregor, D. H., 435
Machiavelli, Nicolo, 435
Machlup, Fritz, 503, 505, 506
McIlwain, Charles H., 455, 457, 463, 466,

468,469,471,472,475,478,480,485,186,
498

MacIver, R. M., 449
MacKay, D. M., 438
McKechnie, W. S., 458
Mackintosh, Sir James, 433
McLaughlin, A. C., 469, 476
Maclean, A. H., 464
MacMillan, Harold, 529
MacNair, A. D., 462
Madison, James, 8, 184,220,409,436,450,

473,474,475,530,531
Maine, Sir Henry, 450, 454
Mainzer, 0., 489

~ 545}



Index

Maistre, Joseph de, 400
Maitland, F. W., 169, 427, 432, 437, 443,

449,457,463,531
Malinowski, Bronislaw, 425, 433, 450
Malitzky, A. L., 495
Malthus, T. R., 433
Mandeville, Bernard, 432
Mangoldt, Hermann von, 477 'JIll

Mannheim, Karl, 447, 501
Marchet, Gustav, 482
Marcie, Rene, 485
Marshall, Alfred, 446, 509
Marshall, John, 156, 186,454,462,475
Marshall, T. H., 503
Martin, Alfred von, 478
Martin, N. H., 427, 428
Marx, Fritz Morstein, 490
Marx, Karl, 113, 128,308,494,517,530
Mason, George, 473, 476
May, Sir Thomas Erskine, 431
Mayer, T., 521
Meade, J. E., 519
Medawar, P. B., 440
Meinecke, Friedrich, 455, 467
Menger, Anton, 493
Menger, Carl, 433, 444, 452, 493
Menger, Christian-Friedrich, 485, 490
Menger, Karl, 481
Meriam, Lewis, 509, 510
Messner, Johannes, 501
Metzger, W., 481
Michelet, Jules, 194,479
Miege, Guy, 456, 465
Mignet, F., 479
Mill, John Stuart, 8, 30, 61, 113, 145, 146,

177,220,308,376,394,429,430,435,440,
444,445,451,452,455,482,491,492,502,
517,526,529,530

Mills, C. W., 446, 504
Milton, John, 30, 134,439,449,459,464
Mims, Edwin, Jr., 423, 442,-469
Minnigerode, L., 483
Mirkin-Getzewitsch, B., 459
Mises, Ludwig von, 422, 432, 444, 447, 448,

451,455,490,491,492,503,505,510,513,
516,517,519,520,525,526

Mitteis, Heinrich, 499
Moser, Justus, 400
Mohl, Robert von, 482
Mommsen, Theodor, 462
Montague, F. C., 419
Montesquieu, Charles de Secondat, Baron

de, 56, 194, 421, 422, 423, 432, 434, 449,
453, 462, 488

Morandiere, de la, 487
Mossner, E. C., 437, 467, 453
Motley, John, 128
Mounier, J.-J., 479
Miiller-Armack, A., 510
Mumford, Lewis, 432, 523
Mullett, C. F., 470
Musgrave, R. A., 518

Nash, C. C., 512
Nawiaski, H., 489
Neckel, G. M., 422
Nef, Hans, 479
Nef, John U., 463
Neratius, 432
Neumann, F. J., 518
Neumann, Franz L., 421, 442, 454, 478,

484,485,486,495,497
Nicias, 164
Niehaus, H., 524
Nowell-Smith, P. H., 438

Oakeshott, Michael, 431, 473
Oertel, F., 463
Oertmann, P., 490
Ofstad, Harald, 421
Ojala, E. M., 524
Olivecrona, Karl, 453
Ollier, F., 433
Olmsted, F. L., 523
Ortega y Gasset, Jose, 148,442,452,453
Orwell, George, 502
Osborn, Sir Frederick, 523
Osborn, H. F., 433
Otis, James, 176,470

Padover, S. K., 531
Paine, Thomas, 56
Paish, F. W., 523, 525
Paley, William, 55, 173,469
Pashukanis (Paschukanis), E., 240, 496
Pasteur, Louis, 428
Peacock, A., 518, 521
Pease, T. C., 463, 464
Pechman, J. A., 521
Pekelis, A. H., 498
Pennock, J. R., 485
Pericles, I, 164,419
Perry, R. B., 424
Perticone, G., 495
Petro, Sylvester, 279, 505, 507, 508
Pfizer, P. A., 483
Philbrook, Clarence, 446
Phillips, G., 488



Index

Phillips, H. B., 9, 421
Philon, 459
Picot, A., 485
Pigou, A. C., 492, 502
Plamenatz, J. P., 440
Planitz, Hans, 457
Plant, Sir Arnold, 455, 524
Plato, 164, 165,429,433, 440, 461
Plucknett, T. F. T., 457
Pohlmann, R, 463
Polak, C. H. F., 486
Polanyi, Michael, 160,426, 430, 455, 527
Pollock, Sir Frederick, 457
Popper, Karl R, 428, 429, 433, 437, 438,

444, 453, 493
Portalis, J., 480
Pound, Roscoe, 247,472,485,488,492,496,

498, 503, 505
Price, Richard, 56, 174,435,469
Priebe, H., 542
Priestley, Joseph, 56
Pringsheim, Fritz, 463

Radbruch, G., 248, 443, 484,0499
Radcliffe, Lord, 449, 488, 490, 499
Ramsey, F. P., 426
Rapin de Thoyras, Paul de, 457
Rashdall, H., 428
Rasmussen, S. E., 448
Rawls, J., 455
Ray, Jean, 479
Rees, A., 505
Rehberg, A. W., 482
Rehfeldt, Bernhardt, 458
Reilley, G. D., 505
Renan, Ernest, 435
Retz, Jean F. P. de, 428
Rheinstein, Max, 458
Ricardo, David, 522
Ricca-Salerno, G., 516
Richberg, Donald, 505
Riesman, Pavid, 439
Ripert, George, 248, 493, 499
Ritchie, D. G., 493
Ritter, Gerhard 449
Ritter, Klaus, 499
Robbins, Lionel (Lord), 435, 436, 454, 486,

491, 502, 503, 520
Roberts, B. C., 506
Roberts, Ffrangcon, 513
Robespierre, Maximilien, 58
Robinson, Joan, 421
Robson, W. A., 242-43, 496, 497, 499
Ropke, Wilhelm, 440, 512, 522, 523

Roosevelt, F. D., 190,421
Roscher, Wilhelm, 429
Rossiter, Clinton, 425, 470
Rostas, L., 518
Rostovtzeff, M., 463
Rothschild, W., 464
Rotteck, C. von, 483
Rottier, G., 512
Roubier, Paul, 488, 499
Rougier, Louis, 480
Rousseau, J. J., 56, 58, 113, 194,462,479
Rowland, K. W., 473
RUegg, W., 462
RUmelin, Max, 489
Ruggiero, Guido de, 431, 480
Ruml, Beardsley, 525
Russell, Bertrand (Lord), 424, 449, 451, 526
Rutherford, Samuel, 464
Ryle, Gilbert, 426

Sabine, G. H., 462
Sadler, John, 464
Saint-Just, A. L. L., 58
Salander, G. A., 472
Santillana, G. de, 426
Sapir, Edward, 436, 453
Savigny, F. C. von, 452
Sawers, D., 527
Sayers, R. S., 521
Scharpf, F. A. von, 457
Schiller, Friedrich von, 439, 481
Schlesinger, A. M., Jr., 524
Schlesinger, Rudolf, 496
Schlick, Moritz, 421, 438
Schliemann, Heinrich, 128
Schlotterbeck, K., 509, 510
Schmitt, Carl, 443, 485, 487, 495
Schnabel, Franz, 443, 482
Schoeck, Helmut, 446
Schottlander, Adolf, 487
Schrader, 0., 422
Schreiegg, J., 511
Schultz, T. W., 524
Schumpeter, Joseph, 443, 447,503, SCM
Schwartz, Bernard, 410
Scott, Anthony, 525
Sears, Paul B., 525
Selden, John, 205, 455, 484
Seldon, Arthur, 512
Seligman, E. R. A., 519
Seligmann, E., 487
Senior, N. W., 174,491
Shaw, George B., 438
Shehab, F., 516

~ 547}



Index

Shirras, G. Findlay, 518
Sidgwick, Henry, 419, 502
Sidney, Algernon, 419, 459, 462, 464
Sieghart, M. A., 480, 484
Sieyes, E. J., 57
Silone, Ignazio, 451
Simon, Yves, 439
Simons, Henry C., 267, 334, 504, 50S, 518,

522
Skinner, B. F., 437, 490
Stichter, S. H., 507
Smart, J. J. C., 455
Smiles, Samuel, 446
Smith, Adam, 42, 55, 57, 60,173,177,220­

21,223,430,434,454,492,523,529,530,
531

Smith, D. T., 511
Smith, S. B., 462
Snow, Sir Charles P., 527
Sobotka, S. P., 506
Solomon, M., 441
Solon, 164, 166,460
Sombart, Werner, 424
Spencer, Herbert, 230, 426, 492
Stahl, F. G., 483 .
Stamp, Sir Josiah (Lord), 517
Stearns, Harold, 451
Stebbing, L. S., 442
Stephen, J. F., 444
Stern, A., 479
Stewart, Dugald, 434
Stigler, G. J., 503, 523, 526, 527
Stillerman, R., 527
Stokes, Dillard, 510, 512
Stoll, H., 486
Stone, J., 500
Story, J., 187,475,482
Stourzh, Gerald, 473
Strigl, Richard, 506
Stubbs,W.,457
Stutchka, F. G., 495, 496
Sumner, W. G., 440

Tacitus, Cornelius, 166
Talmon, J. L., 56,431,432
Tarasov, H., 518
Tarde, G., 430
Taton, R., 428
Tawney, R. H., 384, 440, 527
Tezner, F., 490
Thiers, A., 308,517
Thoma, Richard, 494
Thomas, Norman, 501
Thompson, Dorothy, 478

Thucydides, 165, 419,459,461
ThUr, J., 443
Titmus, R. M., 513
Tocqueville, Alexis de, 8, 54, 56, 108, 128,

195,251,401,431,432,436,437,444,477,
480,501,530

Todsen, Hans~Heinz, 490
Toulmin, S. E., 455
Trevelyan, G. M., 466
Treves, G. E., 490
Triepel, H., 495
Trotsky, Leon, 137,450
Tucker, Josiah, 55, 434
Tucker, R. S., 521
Turgot, A. R. J., 174, 177,308,429,432,

516
Turvey, Ralph, 523, 524

Urmson, J. 0.,455

Vanderbilt. Arthu'r T., 489, 490
Vattel, E. de, 470
Vaughan, C. E., 466
Vecchio, G. del, 441
Veit, 0., 438
Vico, G., 429
Viner, Jacob, 505, 507
Vinogradoff, Sir Paul, 460
Vlastos, G., 460
Vogelin, Erich, 495
Voltaire, 423, 462
Vossler, Otto, 432, 457, 469, 472

Waas, Adolf, 422
Waddington, C. H., 438
Wade, H. W., 488
Wagner, Donald 0., 463
Waldo, Dwight, 498
Waline, Marcel, 485
Walker, F. A., 519
Walker, K. F., 508
Wallich, H. C., 430
Warfield, E. D., 498
Watkins, Frederick, 419
Watson, A. D., 510
'Webb, Beatrice, 406, 514
Webb, Sidney, 406, 514
Weber, Hilde, 525
Weber, Max, 425: 453, 455, 488
Webster, Daniel, 187,477,487
Webster, W. C., 472, 473
Weiss, E., 461
Weisser, G., 510, 512

~ 548}



Index

Weldon, T. D., 497
Welckcr, C. T., 482, 483
Wentworth, Thomas (Earl of Strafford),

458
Westerman, W. L., 425, 459
Wheeler, J. A., 427
White, L. A., 426
Whitehead, A. N., 22, 420, 426
Wiese, Leopold von, 443
Wieser, Friedrich von, 449, 517
Wiles, Peter, 503, 515
Wilhelm, Theodor, 483
Wilkes, John, 468
Willcox, B. F., 450
Willgerodt, Hans, 515
Williams, Gertrud (Lady), 508
Williams, Roger J., 440
Wilson, F. G., 485
Wilson, James, 187,474,476
Wilson, Thomas, 501
Wilson, Woodrow, 424
Winkler, B., 486

Wirszubski, C., 462
Wolf, Erik, 460
Wolfe, D. M., 463
Wolin, S. 5., 437, 457
Wollheim, Richard, 453
Wolman, Leo, 505
Woodhouse, A. S. P., 463, 464
Woodhouse, W. j., 460
Woolf, C. N. 5.,457
Wootton, Barbara (Lady), 423, 50S, 508,

514
Wordsworth, William, 420
Wormuth, F. D., 37, 438, 455,464
Wright, David McCord, SOl, 516, 519, 520

Young, Michael, 442, 527

Zagorin, P., 463
Zehner, H., 483
Zeno, 459
Ziegler, H. 0., 442
Zschimmer, Eberhard, 424

{549.



Jndex ofSubjects
Prepared by Vernelia Crawford

[This index includes the titles of parts, chapters, and sections, each listed under the
appropriate subject classifications. With the exception of these specific pages, which are
inclusive, the numbers in each instance refer to thefirsf page of a discussion. A page number
followed by a figure in parentheses indicates the number of a footnote reference.)

Absolutism, 193-94,234,486(4)
Abstraction, 148-49, 151-53,452 (4)
Academic freedom, 390-91,527 (14, 15)
Actions

administrative, 224-26
consequences of, 71
determination of, 150
distinction among, 145
division of knowledge in, 156-59
freedom in, 32-35
guidance of, 150
influences on, 74
interaction in, 160
laws and, 72, 156-59, 458 (6)
merit of, 439 (6)
rational,76
reasons for, 453 (5)
responsibility and, 78
single acts of, 454 (18)
social, 64
voluntary, 62, 72, 135, 439 (7)

Administration •
action and, 224-26
court, 200-202
despotism in, 502 (11)
discretion in, 212-14, 225
English, 262, 503 (20)
expansion of, 260-62
experts in, 245
freedom in, 502 (17)
French, 195
German, 200
interference by, 358
law and, 116,245,490 (28)

liberalism and, 193-204,478-84
power of, 116, 211
Prussi an, 198
public, 245
Rechfssfaaf and, 193-204,478-84
scope of, 224-26
separation of powers and, 211
welfare, 80, 300

Agricultural law, 365
Agricultural surplus, 525 (8)
Agriculture

civilization of, 358
English, 361
European, 359, 362
German control of, 524 (3)
government and, 362
income of, 358, 525 (7)
industrial progress and, 358-61
natural resources and, 358-75, 524-25
parity and, 361-62
policy of, 358
preservation of, 362
prices in, 359
prosperity in, 360
revolution in, 525 (8)
undeveloped countries and, 366-67

Aims, pursuit of, 78-80, 430 (13)
Amendments to U.S. Constitution

Fifth, 189
Fourteenth, 189
Ninth, 186,475 (42)

America. See United States
Anglican liberty, 55,431 (5)
Anthropology, 140

{550 ~



Index

Arbitrariness
English, 169, 172
discrimination and, 153-54
freedom from, 471 (12)
government, 172, 453 (9)
independence of, 12
law and, 153
Locke's views of, 170
movement against, 193
power and, 487 (10)
prices and, 228
privilege and, 153-54
wages and, 282

Aristocracy, Prussian, 444 (11)
Asia, 430 (13)
Association, freedom of, 267-{)9
Athens, 164-66,249
Authority. See Government

Banks~ 336, 337
Behaviorism. See Actions
Benefits

educational, 383
offreedom, 32
material, 42, 90
medical, 297, 513 (31)
production and consumption, 42,430 (9)
unemployment, 300,514 (34)
withholding, 137
See also Housing; Services; Social security

Benthamite Philosophical Radicals, 55
Beveridge plan, 299, 303
Bills of rights

guaranties of, 473 (26).
reasons for, 185,475 (39)
state constitutions and, 182-83

British Labour party, 297
British National Health Service, 299, 513

(29)
British Town and Country Planning Act,

353
Building regulations, 354-56. See also

Housing
Bureaucracy

practices of, 196,310,447 (5)
Prussi an, 481 (l5)
standard in, 124

Business, tax effects on, 319
Business corporations, 124

Calculability, 455 (26)
Capital

formation of, 320
labor and, 367

role of, 125
See also Monetary policy; Money

Capitalism. See Market economy
Case of Monopolies, 167
"Categorical imperative," 197
Central Land Board, 498 (68)
Centralization. See Government
Certainty

ignorance and, 427 (10)
law and,208-9

Chance; 29
Change, 35-36, SO, 330. See also Actions
Charles 1,464 (54)
China,456 (1)
Choice-making,freedom of, 95-97,107,441

(14). See also Actions; Government;
Majority rule

City living, 340--42, 346
Civil liberties, 216-17, 422 (4)
Civil war, English, 168
Civilization

advancement of, 22, 4~
agricultural,358
creative powers of, 22-38, 426-28
evolution of, 56-61, 429 (4)
forced, 530 (10)
free; 22-38, 426-28
growth of, 426 (1,2)
influence of, 2
limitations on, 38
organization in, 55
progress and,39, 51-53
structure of, 59
Western, 22, 46

Classification, legal, 209
Codification

French, 454 (17)
Prussian, 197

Coercion
avoidable, 62
constraining, 185, 277-80
definition of, 424 (17)
degree of, 137-39
discriminatory, 87,303
free sphere and, 139-40
freedom and, 11-21,421 (3)
government and, 133-47,449-52
justification of, 143-49
labor policies and, 136
law and, 20-21, 486 (2)
limited, 103, 197,205,257,277
meaning of, 133-34, 139,449 (1)
means of, 206, 450 (13)
minimized, 142,451 (18)

~ 551 }



Index

Coercion-Continued
monopolized. See Monopoly
morality and, 146-47,451 (20)
opportu rY ties for, 138
peaceful, 450 (6)
political, 134
power and, 134-35
prevention of, 108
protection against, 140-42
service activities and,222
significance of, 154
social,135
threat to, 142
unavoidable, 143
unemployment relief and, 302
unions and, 269-75, 278-80
use of, 143
wages and, 269-72

Collectivism
freedom and, 13
individualism and, 124,370
moral rules and, 68
natural resources and,370-72
See also Government

Colonists, constitutional ideas of, 177
Commands, law, and order, 148-61,452-56
Communism, fate of, 239-40. See also So-

cialism
Communities

claims of, 100-102
education and, 382
natural resources and, 370
relations in, 88
self-governing,48 (10)
See also Government

Competition
insurance, 509 (2)
labor, 121
organization and, 37-38
peaceable, 450 (6)
waste iii, 367
See also Market economy

Compulsion
custom and, 151
distinguished from coercion, 133
education and, 377, 378, 391, 526 (1)
social security, 285, 292
tax, 306
union, 267, 508 (33)
See also Government

Concreteness, rules of, 151-53
Conduct rules, liS. See also Actions; Moral­

ity
Conformity, voluntary, 62

Conscription, 143, 526 (2)
Conservation and natural resources, 367-75
Conservatism

characteristics of, 399
European, 397
goal of, 397~98
individual versus collective, 370-72
liberalism and, 397-404
natural, 529 (5)
opposition to, 395-41, 529-31
socialism. and, 398.
weakness of,404-6

Consistency, 68, 437 (46)
Constancy, 209, 488 (16)
Constantine, 167
Constitution

American, 176-92
Bill of Rights and, 182-83, 185,473 (26)

475 (39)
conventions for, 180, 184. 472 (15), 474

(34,35)
English, 169, 469 (3)
features of, 183
fixed, 177,470 (9)
free-state, 446 (18)
freedom and, 178-82
government limited by, 116,163,177-78

182,471 (10)
influence of, 191-92
of Massachusetts, 472 (15),473 (28)
meaning of, 181
preservation of, 191
rights of, 470 (9)
Roman, 57
state, 182-83
written,471 (11)

Constitutionalism, 169, 176-92,469-78
Consumption. See Production and con­

sumption
Contracts

enforced, 141
freedom of, 230-31
invalidated, 278
property, rule of, 141
status and, 154

Control
of culture, 24
of education, 376, 391
German agricultural, 524 (3)
of industry location, 356-57
of labor. See Unions, labor
ofland, 353-54
of price, 227,361-62
of production. 168, 361

{552 }



Index

Prussian administrative, 198
of rent, 343-44
Su also Government

Conventions, constitutional, 180, 184, 472
(15),474 (34,35)

Corporations, 124
Cost-of.living index, 521 (7)
Costs

city and rural, 340, 346
educational, 387
foOO,36
livin~, 281

Courts
administrative, 200-202
decisions predicted in, 208
German, 199
independence of, 466 (73)
labor relations and, 508 (32)
law, 156,214,248
need for, 187
ordin.y,2oo
purpose of, 475 (46)
reaction against, 245
supreme. Su Supreme Cour~

traditional role of, 190
Creativity, and free civilization, 22-38,

426-28
Credit, 281, 324, 327,520 (2)
Crisis of 1937, 190--91
Culture, control of, 24. Su also Education
Currency. Su Money
Custom, 61-62, 151,435 (32)

Deflation, 330--33. Su also Inflation
Delegation, power in, 211
Demand. Su Supply and demand
Democracy.

attitude toward, 403
constitutional, 478 (63)
dogmatic, 103, 106,443 (2)
education in, 108
expert and, 290--91
freedom in, 423 (11)
governing of, by itself, 446 (18)
history of, 431 (I)
isonomy and, 165
justified, 107-9
law and,423 (II)
liberalism and, 55, 103-4, 106, 442 (2),

459 (10)
as means, not as end, 1O+.-6
merit of, 248
opinions formed in, 109
origin of, 56

political methOd of, 443 (5)
preserving, 115-17
principles of, 103
progression and, 313-15
spirit of, 85
survival of, 71
taxation in, 313-15
totalitarian, 55, 56

Despotism
administrative, 502 (11)
education and, 376
enlightened, 196
features of, 193
Medicis and, 515
order of law in, 494 (16)
Russian, 239

Determinism, 72, 74, 439 (7)
Dictatorship, 239, 255, 494 (16)
Discoveries, 42, 430 (7). Su also Technol.

ogy
Discretion

coercion and, 303
in government, 212, 225
j udici ai, 489 (23)
limits of, 212-14
monetary, 336-37
price, 228
problem of, 213

Discrimination
arbitrariness and, 153-54
coercive, 87,303
German,489 (19)
law and,209
need for, 227 .
price, 228
privilege and, 153-54
tax, 314

Distribution
economic, 43, 430 (9)
equal, 100. Su also Equality
of income, 99;257, 261, 288, 303, 517 (9)
justice in, 93, 99-100, 231-33, 440 (10),

441 (II)
luxury and, 43
merit in, 97-99
pattern of, 87
progress and, 48-49
tax, 306-23

Doctrinaire democrats, 104, 106
Dogmatic democrat, 103, 106,443 (2)
Drift, dange of, 110-11
Due process, 188-90, 191
Dutch Republic, 456

i 553}



Index

Economic policy, and rule of law, 220-33
264, 491-92 '

Economics
distribution ,in, 43, 430 (9)
land, 358, 524
progress in,.J21
slum, 346

Eco~omists
claim of, 4
housing and, 342
tasks of, 491 (2)

Education
acade~ic freedom in,39Q-91,527 (14, 15)
capacIty for, 387
community, 382
compulsory, 376-81, 391
democratic, 108
despotic, 376
dilemma of, 527 (10)
direction of, 391-94
English, 387, 527 (13)
equality and, 91, 381-84
financing of, 380, 382, 387, 391
freedom in, 81-83, 390, 527 (14, 15)
general, 377
and government, 376-81, 391 526 (1)
higher, 383-86 '
investment in, 382
political, 444 (11)
population and, 376
Prussian, 378
pursuit of, 527 (9)
research and, 376-94, 429 (7), 526-27
rights of children in, 376-78
Russi an, 392, 527 (17)
social justice in, 385, 387
subsidized, 382
testing of, 387
United States, 377
Su also Knowledge

Egalitarians, 88, 91, 384
Eighteenth-eentury law, 171-72, 178, 197
Employment

freedom in, 119-21
full, 280
increased, 118-19
independence and, 118-JO, 446-49
lack of, 300-302, 514 (34), 517 (9)
moral standards of, 121-22
policy of, 280
prices and, 336
prospects of, 282-83
self, 446 (1)

unions and, 267-84, 302, 504-8
Su also Labor; Wages; Unemployment

England
administration in, 262, 503 (20)
agriculture in, 361
British National Health Service of 299
British Town and Country Planni~g Act

of, 353
civil war in, 168
constitution of, 169
currency in, 522 (16)
education in, 387, 527 (13)
eighteenth-century law of, 171-72
evolution ended in, 174-75
freedom in, 162-64,469 (3), 479 (8)
health services of, 299, 513 (27 29)
ideals of, 168, 172 '
judges in, 169
Labour party of, 297
law of

creating, 162
eighteenth-century, 171-72
factory, 225
land, 353
men of, 240
security and, 434 (26)
separation of powers and, 169
view of, 464 (54),470 (9)

money of, 522 (16)
new liberalism in, 174,407
Parliament of, 168,169,171,176 177
pensions in, 511 (12) ,
politics of, 167, 241
price control in, 361
privilege opposed by, 167-70
R(c/ztsslaal and, 484 (35)
separation ofpowers in, 169,467 (84) 468

(85) ,
seventeenth-century liberty of, 162-64
social security in, 297 .
socialism in, 240-44, 531 (19)
taxation in, 310
town and country planning in, 353
trade in, 168, 268, 463 (43)
tradition in, 54, 176-77,203-4,435 (34)
unions in, 508 (33)
"welfare state" term in, 502 (l2)
Whigs of, 457 (4), 530 (IS)

Environment, 88, 126
Envy, evil of, 93
Equality

aim for, 46
claim of, 439 (1)
community, 100
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demand for, 85, 87
distribution and, 100
education and, 91, 381-84
freedom and, 424 (21), 515
generality and, 209-10
heredi ty and, 440 (4)
individual,209
lack of

dislike of, 418 (12)
economic, 87, 430 (29)
justification of, 517 (9)
progress and, 42-44
result of, 42

law of, 85
merit, value, and, 85-102,440-42
opportunity in, 91-93
security and, 424 (21)
standard of living and, 101
value, merit, and, 85-102,440--42

Ethos,127-29
Europe

agriculture of, 359, 362
conservatism in, 397
See also undtr names of countries

Evolution
civilization and, 56-61,429 (4)
freedom and, 56-58
judicial review and, 186-88
social,59
tradition and, 59

Executive
American, 186, 190
French, 195

Expansionism
administrative state and, 260--62
credit, 281
medical, 297
social security, 292-94

Expense-account waste, 520 (31)
Experience

transmission and communication of, 27­
29

use of, 25-26, 74
value in, 64

Experimentation
government, 184,2-52
guide by, 473 (33)
limited,224
living,44-46

Experts
administrative, 245
democracy and, 290--91
role of, 80, 511 (10)
social security, 290

Failures justified, 441 (15)
Fairness, 508 (31)
Family and inheritance, 90--91
Farming. See Agriculture
Federalism, 183-86,474 (34)
Food, demand for, 358. See also Agriculture
Formal law, 453 (8),497 (64)
Founding Fathers and British tradition

176-77 .
France

administration, 195
centralization in, 480 (11)
code of, 454 (17)
franc in, 521 (8)
tradition of freedom in, 54, 195
law of, 194
liberalism in, 195-96
revolution in, 194-95,458 (6)
separation of power in, 195

Frederick II, 196, 197,481 (16)
Free law, 236
Free Market. See Market economy
Free sphere. Stt Sphere
Free trade, 428 (13), 491 (1)
Freedom

academic, 390--91,527 (14, 15)
action in, 32-35
administered, 502 (17)
aim of, 85, 394
Anglican, 55, 431 (5)
arbitrariness and, 471 (12)
argument for, 37, 68, 97
association and, 267-69
benefits of, 32
choice-making and, 95-97, 107,441 (14)
coercion and, 11-21,421 (3)
collective, 13
concept of, 17-19/ 56-58, 153, 238, 420

(7)
constitution of, 178-82
contracts of, 230--31
creative powers of, 22-38
danger to, 115,252,262,284
defender of, 258-60
democratic,423 (11)
derivation of, 530 (13)
discredi ted, 72-73
distributive justice and, 93, 99-100, 231-

33
education for, 81-83
employment and, 119-21
English, 162-64,469 (3),479 (8)
equality and, 424 (21), 515 .
establishment of, 54
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Freedom-Continutd
French, 54, 195
friends of, 395
Gallican, 55, 431 (5)
government methods and, 165, 170,220-

22
history of, 431 (l)
ignorance recognized in, 22, 29-30
individual. Set Individualism
"inner," 15-16,422 (4),425 (26)
interpretation of, 11,421. Set alJo Judici al

review
labor and, 119-21, 124
law and, 131-249

application of, 170, 236
attributes of, 131-249,449-500,528 (8)
character of, 154-56
coercion and, 20-21
function of, 161
natural, 462 (36)
needed in, 53, 162

liberties and, 11-21
meaning of, 13, 15,439 (5), 459 (10),471

(12)
medieval, 162
misunderstanding of, 11, 443 (5)
morality and, 6, 67-68
"'new," 424 (15)
opportunity for, 30-32, 428 (14)
origin of, 162
planning and, 45
plea for, 464 (59)
political, 13-15,422 (4), 423 (9)
power and, 16-17,423 (14),425 (15)
practice of, 444 (11)
preservation of, 116
protection of, 521 (2)
psychological techniques and, 380
reason, tradition, and, 54-70, 431-37
responsibility and, 71-84, 438-39
Roman, 166
rules of, 170
safeguard of, 108,205-19,484-91
science of, 148 '
security and, 424 (21), 428 (19)
semantics .of, 422 (8)
seventeenth-century, 162-64
slavery and, 19-20,422 (5)
spirit of, 530 (12)
thought in, 32-35
threats of, 216
totalitarianism versus, 51
tradition of, 4, 54-70, 431-37
value of, 9-130, 420 (6), 421-49

wealth and, 17
welfare and, 80-81, 424 (23)
welfare state and, 251-394, 501-27
will and, 72-73
Set abo Liberalism; Market economy

French Revolution, 194-95

Gallican liberty, 55, 431 (5)
General law

enforcement of, 227
freedom of contract and, 230
German, 196
individualism and, 486 (2)
interpretation of, 188,428 (13),477 (50),

487 (10)
rights and, 486 (2)

Generality
degree of, 149
equality and, 209-10
rule of, 148, lSI-53

Germany
agricultural control in, 524 (3)
courts of, 199
discrimination in, 489 (19)
equality in, 235
law in, 196, 234-35
morality in, 197
positivism in, 237
RechtSJlaalof, 196-200
socialism in, 235
taxation in, 310
unlimited government of, 237
"welfare state" term in, 502 (12)

Glorious Revolution, 170
Gold standard, 329, 334,522 (17)
Government

administrative. Set Administration
agriculture.and,361
arbitrary. Set Arbitrariness
Aristotle's views of, 165
Athenian, 164-66
authoritative, 444 (7),492 (3)
beneficent, 252
bureaucratic. Set Bureaucracy
centralization of, 263
Charles I's views of, 464 (54)
Chinese, 456 (1)
choice of, 473 (33)
civilization forced by, 530 (10)
coercive, 133-47, 449-52. Set alJo Coer.

cion
collectivistic, 13, 68, 124, 126
communistic, 239-40
control by. Stt Control
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decisions of, 261
degeneration of, 220
degree (Jf, 55
democratic. Sit Democracy
dictatorship, 239, 255, 494 (16)
discretion in, 212, 225
division of, 181. Sit IIlso Separation of

powers
education and, 376-81, 391, 526 (I)
expansion of, 260-62
experimentation in, 184,252
federalism, 183-86,474 (34)
foundation of, 491 (2)
freedom in, 165, 170,220-22
function of, 197,224,425 (29)
and housing. Sit Housing
imperfections in, 478 (63)
and insurance, 285
judiciary in. Sit Judiciary review
knowledge dispensed by, 364-66
labor, 128,282
law and. Sit Laws
legitimate activities of, 222-24
limited, 116, 163, 177-7&, 182,476 (48)
majority rille in. Sit Majority rule
measures of, excluded in principle, 227-28
medieval, 162
methods of, 165, 170, 220-22
and military service, 143,526 (2)
monetary policy of, 324-27
monopoly. Sit Monopoly
natural resources and, 370, 374
needs of, 464 (55)
objects of, 474 (34)
and old age provisions, 294
omnipotent, 11
opportunity provided by, 92
order in, 148
planned,45
principles of, 68, 221
recognition of, 444 (7)
representative, 178, 446 (18)
rule of law in. Sit Rule of law
security in, 251, 285
service of, 125,215,222-24,257,492 (6)
socialist. Sit Socialism
spending in, 285,306,327,3'80,387. Sit

IIlso Subsidy
state and national, 182, 184
totalitarian, 52, 55, 103, 145. Sit IIlso To­

talitarianism
United States, 182, 246, 476 (48)
unlimited, 238, 495 (25)

wages determined by, 282
wards of, 362-64
and the welfare state. Sit Welfare state
world,263-
Sit IIlso undtr names of countries

Great Britain. Sit England
Greece

home protected in, 451 (15)
ideals in, 164-66

Growth
civilization,426 (I, 2)
cumulative, 40
design versus, 291-92
of ideas, 405
ofknowledge,22-25,40,42
law and, 432 (17)
of monopoly, 291
of population, 118
reason and, 57
social,433 (21)
wealth and, 304, 358, 366

Hannover, 482 (26)
Health insurance versus free services, 297-

300,513 (27) .
Heredity. Sit Inheritance
Historians, interpretations of, 172-74
Historicism, 236
Homosexuality, 451 (18)
House of Representatives, 220
Housing

costs of, 340, 346
demand for, 343
and economists, 342
and labor, 340
law, 344
market value of, 343, 350
price mechanism of, 349
public, 345-46
regulations, 354
rent control, 343-44
single tax and,352
slums and, 346-49
subsidies for, 340, 345
town planning and, 34(}-57, 497 (67),

523-24

Ideals
Athenian source of, 164-66
English, 168, 172
legal form of, 149
political, 206
Ru!ltssllllll, 196-97
Roman, 166-67
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Ideas
effects of, 445 (14, 15)
growth of, 405
rule of, 112-14

Idleness, 127,448 (12)
Ignorance

certainty and, 427 (10)
conquest of, 376
recognition of, 22, 29-30
uncertainty and, 427 (10)
Set also Education

Impartiality, 508 (31)
Imperfections, 478 (63)
Improvement and progress, 40-42
Income

administration of, 290, 511 (8)
agricultural, 358, 525 (7)
appropriate, 318-21
city, 347
diminished, 506 (11)
distribution<>f, 99, 257,261,288,303,517

(9)
fixed, 321
natural resources and, 373
redistribution of, 48, 257, 306-23, 510

(4),515-20
Set also Taxation

Independence
employment and, 118-30,446-49
importance of man of, 125-27
privilege of, 118
role of, 447 (7)
Set also Freedom

India, National Planning Commission of,
322

I ndividual differences, 86-88
Individualism

action determined by, 150
capital use and, 454 (15), 520
collectivism versus, 124,370
development of, 163, 394
equality in, 209
general law and, 486 (2)
government methods and, 165, 220-22
guaranteed, 185
importance of,'125-27, 318, 519 (26), 520
innovations of, 426 (8),427 (9)
interference with, 217-18
judgment and, 65
justified, 85
merit of, 529 (7)
natural resources and,370-72
protection of, 521 (2)
pursui t of, 78-80

rationalism and, 60
responsibility of, 71, 76-78
rights of, 176,471 (11),486 (2)
safeguard of, 108,205-19,484-91
security and, 434 (26)
socialism and, 255
talents used in, 80, 81
See also Freedom

Industrial democracy, 277
Industry

agriculture and, 358-61
controlled location of, 356-57
investment in, 366
and market economy, 356

Inequality. See Equality
Inflation

advocates of, 337
danger in, 338
deflation and, 330-33
illusions of, 334-35
profits in, 331
progressive, 280
responsibility for, 295
source of, 315
tax rates and, 315
welfare state and, 327-29

I nheri tance
environment lind, 88, 126
equality in, 440 (4)
family and, 90-91
rewards of, 440 (6)
talents through, 80, 81

Innovations, 426 (8),427 (9), Set also Tech­
nology

Institutions, 58, 60
Insurance

compulsory, 285-86
growth versus design, 291-92
health, 297-300
private, 509 (2), 510 (5)
social, 285,510 (5)
term, 287
unemployment, 301

Intellectuality, 128, 447 (8), 448 (9). Su
also Education

Interest
control of, 103
jurisprudence of, 235

Internationalism, 46-48, 405
Interventionism. Su Government
Investment

in educlltion, 382
industrial,366
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resource conservation and, 371, 374
taxation and, 317,519 (24)

Irresponsibility, 76. See also Responsibility
Isonomy, 165,460 (15, 16, 19)

Jesuit, 14,423 (12)
Judges

authorized, 171
English,169
national, 166,462 (37), 475 (46)

Judgment
capital use and, 454 (15)
discretion in, 212
individualism and, 66
principle of, 71
respect for, 79
See also Values

Judicial procedure, 156,219
Judicial review

advance of, 248, 474 (35)
discretion in, 489 (23)
evolution of, 1~6-88

history of, 475 (44)
power in, 156, 214,475 (46)
Prussian, 483 (29)
separation of powers and. See Separation

of powers
Supreme Court, 187
understanding of, 474 (35)

Jurisprudence of interest, 235
Justice

coercive, 143-49
commutative,44O (10), 441 (11)
democratic, 107-9
distributive, 93, 99-100, 231-33, 440

(10),441 (11)
German, 199
morality and, 436 (37)
single action of, 454 (18)
social; 93
wages and, 282

'Justicialism," 200, 201

Keynesianism, 280
Knowledge '\'

advantage of, 430 (8)
civilization and, 22-25
desire for, 527 (9)
division of, 15£r-59
education fOf, 376
government dispersal of, 364-66
growth of, 22-25, 40, 42, 404
rules appraised by, 150

scientific, 391
spread of, 51
technological, 216, 367, 392
useful, 128,376

Labor
capital and,367
coerced, 136
class, 119,340
freedom conditions of, 119-21, 124
government, 128,282
hierarchy of, 124
housing choice of, 340
idleness and, 127
increased,118-19
independence and, 118-30
and legislation, 123-24, 268, 279, 507

(24),508 (32)
limi ts of, 270
majority, 121
monopoly, 137,267
moral standards of, 121-22
organized, 271,506 (13). See also Unions,

labor
and picketing, 274
political effects on, 119
privileges 0 f, 123
prospects for, 282-83
protection of, 447 (2)
relations of, 121
remuneration of, 95, 122
rules of, 277, 507 (20)
standard ofliving of, 118
and strikes, 269
supply, 270
wages of, 272, 280, 282

Labor unions. Su Unions, labor
Laissez faire, 476 (49)
Land

buying and selling of, 353
economics of, 525 (9)
law of, 353, 365, 498 (67)
socialization of, 352
use of, controlled, 353--54

Language, 434 (24)
Laws

action under, 72, 156-59
administrative exercise of, 116, 245, 490

(28)
agricultural, 365
ancient, 57
anti-rule of, 246
application of, 465 (61)
arbitrary, 153
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Laws-Continued
Aristotle's views of, 165, 459 (10), 461

(28)
Athenian, 164-66,249,461 (27)
attributes of, 207-8
case, 198 .
certll,inty of, 208-9
civil, 462 (36), 464 (59)
classification in, 209
coercion and, 20-21, 486 (2)
commands and, 148-61, 452-56
common, 166, 168,466 (76, 78)
constitutional, 169
courts of, 156, 214, 248
decline of, 234-39, 493-500
demarcation in, 148-49
democratic, 423 (11)
development of, 131
discrimination in, 209
distinctions of, 155
domination of, 495 (25)
due process of, 188-90, 191
effects of, 220, 449
eighteenth-century, 171-72, 178, 197
enforcement of, 156, 197
English. See England, law of
equality and, 85, 461 (27)
fate of, 239-40
formal, 453 (8), 497 (64)
free, 236
freedom and. See Freedom, law and
French,195
function of, 161
general. See General law
German, 196
government of, 148, 165
growth of, 423 (17)
hidden forces of, 324
higher, 178
housing, 344
human, 458 (6)
ideal form of, 149
inconveniences of, 467 (81)
instituted, 58
interpretation of, 212, 487 (10). See .1J0

Jooidal review
justification of, 159
kinds of, 200
land, 353, 365, 498 (67)
majority rule by, 103-17
meaning of, 173,456 (27)
medieval, 162
monopoly, 168
natural,72, 158,236,462 (36)

need for, 162
object of, 194
opinion of making, 445 (15)
order of, 148-61,452-56,494 (16)
private, 228-30
Prussian, 197,481 (16)
purpose of, 220
requirements of, 76
revival of, 247-49
Roman, 166
schools of, 235
seventeenth-century, 164
source of, 198·
Spartan, 58
standing, 171
state of, 483 (26)
substantive, 207
supremacy of, 466 (73)
theory of, 238, 244
uncertainty and, 208, 427 (10), 488 (15)
United States development of, 244-47
voluntary, 62
written, 208. See also Constitution
See also Legislation

Lawyers, socialist, 240-44
Leadership

importance of, 125
lack of, 128
nOD-material values and, 129-30
union, 274

Legal positivism, 236-39, 486 (2), 494 (8,
12),499 (83)

Legal tender, 521 (2). See also Money
Legislation

Aristotle's views of, 165, 459 (10), 461
(28)

character of, 503 (18)
conduct by, 458 (6)
factory, 225
labor, 123-24,268,279,507 (24)
limitation on, 205
opinion of, 445 (15)
policy and, 214-15
power in, 211
principle, 179
social sccuri ty, 290
See also Rule of law

Legislature, 179, 189,211; 474 (34), 476 (46)
Leisure class, 128
Liberalism

administration and, 193-104,478-84
aim of, 440 (10) ,
ancestors of, 55
authority tor, 166
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characteristics of, 399
conservatism and, 397-404
democracy and, 55, 103-4, 106,442 (2),

459 (10) .
English, 174,407
French, 195-96
meaning of, 103, 407
modern fallacy of, 491 (33)
position of, 406,444 (11), 454 (16)
R~,hlssfaaf and, 193-204,478-84
socialism and, 398, 431 (4)
totalitarianism and, 103
United States, 531 (18)

Liberals
rationalistic, 444 (11)
United States, 397, 407, 531 (18)

Liberties and liberty, 11-21,216,421-49
Liberty, party of, 407-8. Su a/so Freedom
Limitations

administrative, 212-14
coercive, 103, 197, 205, 257, 277
constitutional, 116, 163, 177-78

, enforced, 116, 163
experimentation in, 224 •
government, 116, 163, 177-78, 182, 476

(48)
labor, 270
purpose of, 181
reason and, 38, 474 (33)
self-, 477 (50)
traditional, schools opposed to, 235-36
of unions and wages, 269-73, 280
Set a/so Government

Luxuries, distribution of, 43

Magna Carta, 163, 168,457 (4),458 (8)
Majority rule

attitude toward, 403
choice-making and, 107
in fabor, 119, 121
morality and, 67
parliamentary, 176
restricted, 470 (8)
taxation and, 311, 314
views on, 103-17, 125,442-46

MarlJur) v. Madison, 187.476 (48)
Marginal utility, J09, 517 (8)
Market economy

agreements in, 106
capital in, 125
characteristics of, 455 (26)
education in, 81-83
functioning, 222-28
housing in, 343, 350

industries in, 356
planned economy and, 45
and prices, 228, 327
proletariat and, 118
responsibility in, 71
rewards in, 96, 520
wages in, 282
Sua/so Freedom

Marxism, 255
Massachusetts, constitution and, 472 (15),

473 (28)
Means and ends, 104-6, 150, 152
Medici family, 515
Medicine, 297-300, 513 (30)
Merit

acquiring of, 442 (16)
distribution and, 97-99
earned,95
education and, 387
equality, value, and, 85-102, 440-42
individual, 529 (7)
inherited, 90
morality and, 79, 439 (10), 441 (11)
subjective, 442 (17)
use of, 439 (6), 441 (11)
value, equality, and, 85-102,440-42

Meta-legal doctrine, 205-7
Middle Ages, freedom in, 162
Military service, 143, 526 (2)
Minority opinion, 109, 125,444 (9)
Monetary policy

authoritative, 334
elasticity in, 507 (29)
framework of, 324-39, 520-22
goals of, 337-39
role of, 280-82, 521 (3)
rules versus discretion of, 336-37

Money
debauching of, 324
depreciation of, 522 (16)
English, 522 (16)
fluctuation of, 326
French, 521 (8)
government and, 324-27
issuance of. 520 (2)
supply and demand for. 325, 521 (3)
trade in, 522 (17)
as wages, 272, 280

Monopoly
building of, 355
case of, 167
coercion and, 135-37, 222
enterprise, 264
growth of, 291
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Monopoly-Conlinu~d

labor, 137, 267
law, 168
natural resources and, 372
problems of, 264-66
scope of, 503 (28)
services of, 137
state, 425 (30)
taxation and, 519 (28)
view of, 183,473 (27)
welfare, 304, 515 (39)

Morality
coercion and, 146-47,451 (20)
collectivism and, 68
employment and, 121-22
freedom and, 6, 67-68
German, 197
labor standards of, 121-22
liberal, 440 (10)
majority rule and, 67
merit of, 79,439 (10), 441 (11)
political actions and, 321-23
pressure groups and, 146
rules of, 62-63, 85,435 (36)
"social," 65-67
socialism and, 451 (20)
source of, 6
standards of, 436 (37)
tax effects on, 321
totalitarianism and, 145
value in, 6, 64, 97

Napoleonic regime, 195
National Labor Relations Board, 508 (32)
Nationalism, 300, 405
Natural resources

agriculture and, 358-75, 524-25
conservation of, 367-70
foresight in, 370-72
government and, 370, 374
income and, 373
investment in, 371, 374
monopoly and, 372

Nature
laws of, 72, 158, 236
nurture and, 88-90

Necessity, principle of, 439 (6)
Neighborhood effects, 341, 348, 365, 369
Nurture and nature, 88-90

Old age provisions, 294-97. Ste abo Social
security

Opinion
effects of, 217, 450 (12)

formation of, 109-10
lawmaking,445 (IS)
majority. See Majority rule
minority, 109, 125
role of, 126

Opportunity, 30--32, 91-93, 387, 428 (13),
441 (15). See also Privilege

Order
commands and, 148-61, 452-56
government-enforced, 148
growth of, 58-59
and law, 148-61,452-56,494 (16)
spontaneous, 160
See also Law

Organization
community. See Communiti.es
competition and,37-38
derivation of, 455 (22)
labor, 119. See abo Unions, labor
political civilization in, 55
resource, 287
social security, 285

Ownership. See Property

Parity, 361-62
Parliament, 168, 169, 171, 177
Party politics, 398-99, 407-8
Pensions, 509 (I), 511 (12)
Perfectionism, 8, 420 (9)
Petition of Grievances, 168
Philadelphia Convention, 184,474 (34)
Philosophers

influence of, 445 (14)
legal,244,
political, Il2, Il4-15
Stoic, 459 (10)

Philosophy
legal, German, 197
political, Il2, Il4-15, 134
See also Government

Picketing, 274
Planning

economy and free society, 45
town, 340-57, 497 (67), 523-24
See also Government

Police state, 200, 237
Policy

agriculture, 358
economic, and rule of law, 220-33, 264,

491-92
employment, 280
internal, 262-64
labor. See Labor
legislation and, 214-15
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monetary. See Monetary policy
problems of, 264-66

Politics
coercion and, 134
education for, 444 (11)
English, 167, 241
freedom and, 13-15,422 (4)
ideal of, 206
labor effects on, 119
method of, 443 (5)
morality and, 321-23
parties of, 398-99
philosophers in, 112, 112-14, 134
social securi ty, 296
system of, 419 (5)
Su also Government

Popular sovereignty, 106-7, 177
Population

education of, 376
laborincrease in, 118-19
rural versus ci ty, 340
self-employed, 446 (1)

, size of, 358
slum, 346, 348

Positivism, 236-39, 486 (2),494 (8, 12),499
(83)

Poverty, 44
Power

absolute, 193-94,234,486 (4)
administrative, 116
arbitrary, 487 (10) .
coercive, 134-45. See also Coercion
complaints about, 449 (4)
and creative and free civilization, 22-38,

426-28
custom and, 61-62, 151,435 (32)
delegation 6£, 211
dividing, 183-86
exercise of, 116,497 (66)
freedom and, 16-17,423 (14),425 (25)
judicial, 156,214
legislative, 179; 189, 211, 474 (34), 476

(46)
parliamentary, 177
public,442 (2). See also Government
separation of. See Separation of power
union. See Unions, labor '
See a/so Government

Presidency, American, 186, 190
Pressure groups and morality, 146-47
Prices

agricultural, 359, 361
changes in, 330
control of, 227, 361-62

determination of, 227
employment and, 336
market, 228
mechanism of, 349
parity and, 361-62
rise of, 281, 330

Principle(s)
of constancy, 209, 488 (16)
democratic. See Democracy
government. See Government
judgment, 71
legislative, 179
liberal. See Liberalism
measuresexcluded in, 227-28
necessity, 439 (6)
need for, 110-n, 262
political,321
practical possibilities and, 410-11
remuneration, 95-97, 122,441 (14)
rule of law, 489 (23)
separation of power, 173, 210-13
suffrage, 105
tax. See Taxation
Whig. Sle Whigs

Privacy, 50, 142
Privilege

arbitrariness and, 153-54
coercion and, 138
discrimination and, 153-54
English fight against, 167-70
equality and, 91-93
experiment with, 45
freedom and, 30-32
independence and, 118
labor, 123
union, 268, 279

Probabili ties, 29
Procedural safeguards, 218-19, 490 (33)
Production and consumption

benefi ts of, 42, 430 (9)
control of, 168,361
of food, 358
money demand of, 325
regulation of, 224
See also Labor

Profits, inflationary, 331
Progress

agricul tural, 358-61
civilization and, 39, 51-53
common sense of, 39-53, 428-30
disillusionment about, 39-40
experiments in, 44 '
impediment to, 430 (8)
improvement and, 40-42
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Progress-Conlinuld
industrial,358-61
inequality and, 42-44
international aspects of, 46-48
material,49-51
natural resources and, 372-74
planned,41
proportional tax and, 315-18
redistribution and speed of, 48-49
theories of, 429 (5)

Progression, tax, 308-11, 313-18, 510 (4,
10),519 (17,25)

Progressives, 246
Proletariat, 118
Propaganda subsidized, 293
Property

agricultural, 358
anthropology and, 140
care of, 344
communal, 349
expropriation of, 353
importance of, 124
inheritance of, 90
neighborhood effects of, 341, 348, 365, 369
protected, 101, 140-42
regulated, 454 (18)
rights of, 341, 349-53
rules of, 141

Proportionality and progressive tax, 315-18
Prosperity, 331, 360
Protectionism, 101, 140-42,447 (2),521 (2)
Prussia

administrative control in, 198 •
antecedents of, 197-99
aristocracy of, 444 (11)
bureaucracy in, 481 (15)
education in, 378
government of, 196
judicial review in, 483 (29)
law in, 197,481 (16)
tax in, 310

Psychological techniques, 380
Public administration movement, 245
Public housing, 345-46
Public opinion. Sll Opinion
Public power, 442 (2). Sll also Government
Public relations, 293
Public relief, 285-86
Punishment, legal, 206

Rationalism
action of, 76
explanation of, 432 (14)
individualism and, 60

interpretation of, 54, 431 (2)
liberal and, 444 (11)
limitations of reason and, 38
tradition of, 58, 59-61

Reason
advance of, 38
artificial, 433 (20)
defense of, 435 (32)
freedom and, 54-70,431-37
growth of, 57
limitations of, 38. 474 (33)
rule of, 69-70
tradition and, 54-70, 431-37

Reasonableness, 189,477 (60)
R,chlsslaal, 193-204,237,248,478-84
Redistribution, 48-49, 257, 306-23,510 (4)

515-20. Sll also Distribution
Refinements: 429 (3)
Regulations

building, 354-56
need for, 226
power to make, 497 (66, 67)
production, 224
Sll also Government; Laws

Relief, unemployment, 302
Religion, restraint by, 155. Sualso Moral.

ity
Remuneration, 95-94, 122, 441 (14)
Rent control, 343-44, 523 (6)
Research, 376-94, 429 (7), 526-27
Resources, natural. Sll Natural resources
Responsibility

actions and, 78
assigning, 74-76
discredited,72-73
freedom lind, 71-84, 438-39
individual, 76-78
inllation and, 295
range of, 83-84
success and 82
value and, 79
welfare and, 80-81

Restraint
absence of, 424 (15, 16)
free trade and, 491 (1)
freedom affected by. 155,425 (24)
inlluence of, 449
popular will, 470 (8)
religious, 155
rent. 343-44
Sll also Governmentj Laws

Retirement, 294
Revolution

agricultural, 525 (8)
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French, 194-95,458 (6)
German, 170
prevention of, 107, 444 (9)
violence in, 135

Rewards, 440 (6). Su also Merit
Rights

bills of. Set Bills of rights
civil liberties and, 216-17
constitutional, 470 (9)
education and, 376-78
fundamental,216-17
general law and, 486 (2)
guaranteed, 185
individual. Su Individualism
private, 142
procedural, 218-19, 490 (33)
property, 341, 349-53
voting, 104

Risks, 96,101
Rome

constitution of, 57
historians of, 166

, Republic of, 166-67
Rule of law'

abstract, 148-:-49, 151-53,452 (4)
action under, 156-59
coercion minimized by, 142
concept of, 194, 203
concrete, 151-54
conduct and, 85
cri teria of, '222
decline of, 283
development away from, 240
discrimination in, 209
distributive Justice and, 93, 99, 231-33
economic policy and, 220-33, 264, 491-92
enforced, 142, 500 (91)
English, 171, 225, 240
French,194
fUnd&lllental, 454 (17)
general. Set General law; Generality
German, 196
government measures and, 227-28
ideals in, 206
ideas 0(, 112-14
labor, 297, 507 (20), 508 (32) ,
majority. Set Majority rule
meta-legal doctrine, 205-7
minority and, 109, 125,444 (9)
monetary policy verslU, 334, 336-37
moral, 62~, 85, 435 (36)
observation of, 149
origins of, 162-75,456-69

principle of, 489 (23)
property, 141
Prussian, 197
reason and, 69-70
recogni tion of, 140
restoration of, 500 (92)
separation of powers and, 210
socialism and, 497 (64)
specific, 151-53, 154
tradi tions of, 203
S,t also Laws

Russia
communistic, 239-40
education in, 392, 527 (17)
socialism in, 255

Sanskrit, 434 (24)
Savings, effects on, 318, 328. Set also In·

comei Investmenti Taxation
Science, 72, 148, 391
Scottish theorists, 60
Security

concept of, 259
constitutional, 470 (9)
English, 434 (26)
equality and, 424 (21)
freedom and, 424 (21), 428 (19)
government, 251, 285
individualism and, 434 (26)
social. Set Social security

Senate Judiciary Committee report, 191
Separation of powers

American views of, 183, 184
cited, 464 (56)
English views of, 169, 467 (84),468 (85)
French views of, 195
Massachusetts constitution and, 473 (28)
principle of, 173, 210-J2
rule of law and, 210

Services
compulsory, 143
dependence on, 141
government, 125, 215, 222-24, 257, 492

(6)
health, 297, 513 (27)
public housing, 345
rendering of, 133
reward for, 316
social, 514 (36, 37), 531 (19)
social security. Set Social security
value,of,97,124
voluntary, 135

Seventeenth-century liberty, 162-64
Single tax, 352
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Slavery, 19-20,422 (5), 459 (10)
Slums, 346-49
Social behavior, 64, 436 (40),437 (43)
Social conscience, 65-67
Social evolution, 59
Social justice, 93, 385, 387
Social science students, 446 (17)
Social securi ty

crisis of, 302, 305
English, 297
developments in, 287-90
expansion of, 292-94
ideas of, 285-305
payment of, 292,295
poli tics and, 296
services, 285-305, 294, 509-15
term of, 509
United States bill, 510 (7)

Social security experts, 290
Social security legislation, 290
Socialism

advanced, 167
conservatism and, 398
decline of, 253-66, 501-4
development of, 432 (14)
effects of, 256-57
end of, 253-54
English, 240-44, 531 (19)
German, 235
individualism and, 255
land,352
liberalism and, 398, 431 (4)
literature of, 501 (1)
meaning of, 254
morality and, 451 (20)
reformers in, 529 (1)
rule of law and, 497 (64)
view of, 440 (10)

Society
agreements in, 106
competitive. See Com~tition; Market

economy
equality in, 87
free versus unfree, 207
industrial, 525 (8)
justice in, 93
minority and majority opinions in, 109
morals of, 67
order in, 160
overturning of, 324
progressive, 42, 154
rewards in, 96
single acts in, 454 (18)
tradition-bound, 61

understanding of, 22
Soil mining, 373
Sovereignty, 106-7, 177
Spartan law, 58
Specialization, 80, 81
Specific rules, 151-53, 154
Spending. See Government, spending
Sphere

free, 139-40
individual, 145, 148-49,217-18

Standard of living
ci ty versus rural, 340
e!}ualizing, 101
improved, 39
mass view of, 130
rise of, 42, 513 (30)
working-class, 118

Star Chamber, 169, 172,468 (84)
State. See Government
Status, concept of, 154
Statute of Monopolies, 168
Stoic philosophers, 459 (10)
Strikes, 269
Subsidies

education and, 382
housing, 340, 345
propaganda, 293
views of, 264

Success, responsibility for, 82<
Suffrage

limits of, 105
woman, 105, 443 (4)

Superstition, 64-65, 436 (38)
Supply and demand

equality in, 85, 87
food,358
housing, 343
labor, 270
money, 325, 521 (3)
See also Production and consulllption

Supreme Court
due process and, 188-90, 191
judicial review by, 187
posi tion of, 190
union coercion and, 279

Surplus, agricultural, 525 (8)
Swiss Civil Code, 462 (28)
Switzerland, woman suffrage in, 443 (4)

Talents, 80, 81
Taxation

beginning of, 306
burden of, 311, 519 (31)
business affected by, 319
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discrimination in, 314
English, 310
German, 310
inequality in, 321
inflation and, 315
investment and, 317, 519 ( 4)
majority rule and, 311, 314
monopolies and, 519 (28)
morality and, 321
payment of, 318
politics and, 321
principles of, 517 (9)
progressive, 308-11,313-18,510 (4, 10),

515,519 (17,25)
proportional, 315-18
Prussian, 310
rates of, 310
redistribution and, 306-23, 515-20
savings and, 318
single, 352
United States, 310

Technology, 216, 367, 392
,Tenure, 391
Testing, 387
Theory

biological,59
German moral, 197
legal, 238, 244
marginal, 517 (9)
program, 429 (5)
pure law, 238
Scottish, 60

Tolerance, 127
Tories, 467 (79)
Totali tarianism

demot:ratic, 55, 56
drift toward, 498 (73)
freedom versus, 51
liberalism and, 103
morality and, 145
origin of, 56

Town and Country Planning Act, 497 (67)
Town planning, 340-57, 497 (67),523-24
Trade

English, 168, 268, 463 (43)
free,428 (13),491 (1)
money, 522 (17) 1__ '
unions, 268, 504 (3)~5 (7),506 (11)

Traditions
classical, 164
conflicts in views of, 59-61
Continental, misunderstood, 203-4
customary, 61-62
democratic versus liberal, 106

English, 54, 176-77,203-4,435 (34)
freedom and, 54-70,431-37
German Rechlsslaal, 196-200
legal, 486 (2)
natural law, 72, 158,236
rationalist, 58, 59-61
reaction against, 245
reason and, 54-70, 431-37
rule of law and, 203
schools opposed to, 235-36
Supreme Court, 190

Trial and error, 29
Truth, cycle of, 419 (1)

Uncertainty, and law, 208, 427 (10), 488
(15)

Undeveloped countries, 366-67
Unemployment, 300-302, 514 (34), 517 (9).

See also Employment
Unions, labor

attitude toward, 504 (2)
closed,275
coercive, 269-75, 278-80
compulsion in, 267, 508 (33)
danger of, 273
employment and, 267-84, 302, 504-8
English, 508 (33)
functions of, 275-77, 507 (J 8)
leadership in, 274
picketing by, 274
privileges of, 268, 279
problems of, 283-84
prospects of, 282-83
rise of, 267
sympathizers of, 505 (7)
trade, 268; 504 (3), 505 (7), 506 (II)
unemployment and, 302
Uni ted States, 506 (17)
wages and, 269-73, 280

United States
constitutional contributions of, 176-92
- 469-78
education in, 377
executive in, 186, 190
legal theory in, 244-47
liberals of, 397, 407, 531 (18)
parity in, 362
presidency in, 186, 190
separation of powers in, 183, 184
Social Security bill, 510 (7)
state governments of, 182, 246
taxation in, 310
unions in, 506 (17)
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United States-Conlinut'd
"welfare state" term in, 502 (l2)
Whigs, 530 (16)

United States government, 182, 246, 287,
476 (48),490 (33)

University research, 388-90
Usefulness, 80, 129, 353
Utilitarianism, 159

Values
changes in, 35-36
customary, 62
equality and, 85-102,440-42
experience in, 64
freedom and, 9-130, 420 (6), 421-49
judgment of, 66
material progress and, 49-51
merit and, 85-102,440-42
moral, 6, 64, 97
non-material, 129-30
respect for, 79 .
services and, 97, 124

Violence, 135
Voluntarism

conformity and, 62
determinism and, 72, 74
services and, l35, 439 (7)

Voting rights, 104

Wages
coercion and, 269-72
determination of, 282
money, 272, 280
real,280
relative, 272
unions and, 269-73, 280, 506 (l7)

War. Su Revolution
Wards of government, 362-64
Wastefulness, 129,367,520'(31)
Wealth

agricultural, 525 (7)
claim on,JOO
freedom and, 17
growth of, 304, 358, 366
habits of, 127
industrial, 366
inherited,90
poverty and, 44
tolerance of, 127-29

Welfare and freedom, 80-81, 424 (23)
Welfare state

aims of, 260
freedom in, 251-394,501-27
housing in, 345
inAation and, 327-29
meaning of, 257-58
monopoly in, 304
pattern of, 388
rise of, 253-66, 501-4
term of, 502 (l2)

West. Su Civilization
Whigs

appeal to, 408-10
beliefs of, 444 (11)
c<lde of, 170-71, 183
defeat of, 55
English, 457 (4),530 (15)
United States, 530 (16)

Will, freedom of, 72-73
Woman suffrage, 105,443 (4)
World state, 263
Writing, invention of, 429 (3)
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