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The aim of this book is explained in the Introduction, and my
chief obligations are acknowledged in the few paragraphs preced
ing the notes. All that remains for me to do here is to issue a warn
ing and to present an apology.

This book is not concerned mainly with what science teaches us.
Though I could not have written it if I had not devoted the greater
part of my life to the study of economics and had not more re
cently endeavored to acquaint myself with the conclusions of
several other social sciences, I am not concerned here exclusively
with facts; nor do I confine myself to statements of cause and
effect. My aim is to picture an ideal, to show how it can be
achieved, and to explain what its realization would mean in prac
tice. For this, scientific discussion is a means, not an end. I believe
I have made honest use of what I know about the world in which
we live. The reader will have to decide whether he wants to ac
cept the values in the service of which I have used that knowledge.

The apology concerns the particular state at which I have de
cided to submit the results of my efforts to the reader. It is per
haps inevitable that the more ambitious the task, the more in
adequate will be the performance. On a subject as comprehensive
as that of this book, the task of making it as good as one is capable
of is never completed while one's faculties last. No doubt I shall
soon find that I ought to have said this or that better and that I

,have committed errors which I could myself have corrected if I
had persisted longer in my efforts. Respect for the reader certainly
demands that one pres~nt a tolerably finished product. But I
doubt whether this means that one ought to wait until one cannot
hope to improve it further. At least where the problems are of the
kind on which many others are actively working, it would even
appear to be an overestimate of one's own importance if one de
layed publication until one was certain that one could not improve
anything. If a man has, as I hope I have, pushed analysis a step
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Preface

forward, further efforts by him are likely to be subject to rapidly
decreasing returns. Others will probably be better qualified to lay
the next row of bricks of the edifice to which I am trying to con
tribute. I will merely claim that I have worked on the book until
I did not know how I could adequately present the chief argu
ment in briefer form.

Perhaps the reader should also know that, though I am writing
in the United States and have been a resident of this country for
nearly ten years, I cannot claim to write as an American. My mind
has been shaped by a youth spent in my native Austria and by
two decades of middle life in Great Britain, of which country I
have become and remain a citizen. To know this fact about myself
may be of some help to the reader, for the book is to a great ex
tent the product of this background.

F. A. HAYEK·
CHICAGO

May 8, 1959
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Introduction

What was the road by which we reached our posi
tion, what the form of government under which our
greatness grew, what the national habits out of which
it" sprang? ..• If we look to the laws, they afford
equal justice to all in their private diJIerences; ...
The freedom which we enjoy in our government ex
tends also to our ordinary life. ••. But all this ease
in our private relations does not make us lawless as
citizens. Against this fear is our chief safeguard,
teaching us to obey the magistrates and the laws, par
ticularly such as regard the protection of the injured,
whether they are actually on the statute book, or be
long to that code which, although unwritten, yet can
not be broken without acknowledged disgrace.

PERICLES

If old truths are to retain their hold on men's minds, they must
be restated in the language and concepts of successive generations.
What at one time are their most effective expressions gradually
become so worn with use that they cease to carry a definite mean
ing. The underlying ideas may be as valid as ever, but the words,

. even when they refer to problems that are still with us, no longer
convey the same conviction; the arguments do not move in a con
text familiar to us; and they rarely give uS direct answers to the
questions we are asking. l This may be inevitable because no state-

, ment of an ideal that is likely to sway men's minds can be com
plete:it must be adapted to a given climate ofopinion, presuppose
much· that is accepted by all men of the time, and illustrategen:..
eral principles in terms-of issues with which they are concerned.

I t has been a long time since that ideal of freedom which in
spired modern Western civilization and whose partial realization
made possible the achievements ofthat civilization was effectively
restated.2 In fact, for almost a century the basic principles on which
this civilization was built have been falling into increasing disregard
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and oblivion. Men have sought for alternative social orders more of
ten than they have tried to improve their understanding or use ofthe
underlying principles of our civilization. 3 I t is only since we were
confronted with an altogether different system that we have dis
covered that we ·have lost any clear conception of our aims and
possess no firm principles which we can hold up against the dog
matic ideology of our antagonists.

In the struggle for the moral support of the people of the world, '
the lack of firm beliefs puts the West at a great disadvantage. The
mood of its intellectual· leaders has long been characterized bv

• •
disillusionment with its principles, disparagement oJ its achieve-
ments, and exclusive concern with the creation of "better worlds."
This is not a mood in which we can hope to gain followers. I f we
are to succeed in the great struggle of ideas that is under way, we
must first of all know what we believe. We must also become clear
in our own minds as to what it is that we want to preserve if we
are to prevent ourselves from drifting. No less is an explicit state
ment of our ideals necessary in our relations with other peoples.
Foreign policy today is largely a question of which poli tical philos
ophy is to triumph over another; and our very survival may de
pend on our ability to rally a sufficiently strong part of the world
behind a common ideal.

This we shall have to do under very unfavorable conditions. A, ..
large part of the people of the world borrowed from Western civili
zation and adopted Western ideals at a time when the West had
become unsure of itself and had largely lost faith in the traditions
that have made it what it is. This was a time when the intellectu
als of the West had to a great extent abandoned the very belief
in freedom which, by enabling the West to make full use of those
forces that are responsible for the growth of all civilization, had
made its unprecedented quick growth possible. In consequence,
those men from the.less advanced nations who became purveyors
of ideas to their own people learned, during their Western train
ing, not how the West had built up its civilization, but mostly
those dreams of alternatives which its very success had en
gendered.

This development is especially tragic because, though the be
liefs on which these disciples of the West are acting may enable
their countries to copy more quickly a few of the achievements of
the West, they will also prevent them from making their own dis
tinct contribution. Not all that is the result of the historical de-

-
[2}

. -



,

Introduction-
velopment of the West can or should be transplanted to other
cultural foundations; and whatever kind of civilization will in
the end emerge in those parts under Western influence may sooner
take appropriate forms if allowed to grow rather than if it is im
posed from above. If it is true, as is sometimes objected, that the
necessary condition for a free evolution the spirit of individual
initiative-is lacking, then surely without that spirit no viable
civilization can grow anywhere. So far as it is really lacking, the
first task must be to waken it; and this a regime of freedom will
do, but a system of regimentation will not.

So far as the West is concerned, we must hope that here there
still exists wide consent on certail1 fundamental values. But this
agreement is no longer explicit; and if these values are to regain
power, a comprehensive restatement and revindication are ur
gently needed. There seems to exist no work that gives a full ac
count of the whole philosophy on which a consistent liberal view
can rest no work to which a person wishing to comprehend its

., ideals may turn. We have a number of admirable historical ac-
. counts of how "The Political Traditions of the West" grew. But

though they may tell us that "the object of most Western think
ers has been to establish a society in which every individual, with
a minimum dependence on discretionary authority of his rulers,
would enjoy the privileg~s and responsibility of determining his
own conduct within a previously de&m!dJrameworkof rights and
-duties,"4 I know of none that explains what this means when ap
plied to the concrete problems of our time, or whereupon the ulti
mate justification of this idea rests.

In recent years valiant efforts have also been made to clear
away the confusions w;lich have long prevailed regarding the
principles of the economic policy of a free society. I do not wish
to underrate. the clarification that has been achieved. Yet, though
I still regard myself as mainly an economist, I have come to feel
more and more. that the answers to many of the pressing social
questions of our time are to be found l,1ltimately in the recognition.
of principles that lie outside the scope of technical economics Or
of any other single dis~ipline. Though it was from an original con
cern with problems of economic policy that I started, I have been
slowly led to the ambitious and perhaps presumptuous task of ap
proaching them through a comprehensive restatement of the basic
principles of a philosophy of freedom.

But I tender no apologies for thus venturing far beyond the

~3}



Introduction

range where I can claim to have mastered all the technical detail.
If we are to regain a coherent conception of our aims, similar at
tempts should probably be made more often. One thing, in fact,
which the work on this book has taught me is that our freedom is
threatened in many fields because of the fact that we are much too
ready to leave the decision to the expert or to accept too uncritical-
ly his opinion about a problem of which he knows intimately only
one little aspect. But, since the matter of the ever recurring con- '
flict between the economist and the other specialists will repeated-
ly come up in this book, I want to make it quite clear here that the
economist can not claim special knowledge which qualifies him to
co-ordinate the efforts of all the other specialists. What he may
claim is that his professional occupation with the prevailing con
flicts of aims has made him more aware than others of the fact
that no human mind can comprehend all the knowledge which
guides the actions of society and of the consequent need for an
impersonal mechanism, not dependent on individual human judg
ments, which will co-Ordinate the individual efforts. It is his <:on
~ern with the impersonal processes ofsociety in which more knowl
edge -is utilized than anyone individual or organized group of
human beings can possess that puts the economists in constant
opposition t~ the ambitions of other specialists who demand pow- .
ers of control because they feel that their particular knowledge,.
is not given sufficient consideration.

In one respect this book is, at the same time, more and less am
bitious than the reader will expect. It is not chiefly concerned with
the problems of any particular country or of a partiCular moment
of time but, at least in its earlier parts, with principles which claim
universal validity. The book owes its conception and plan to the
recognition that· the same intellectual trends, under different
names or disguises, hllve undermined the belief in liberty through
out the world. If we want to counter these trends effectively, we
must understand the common elements underlying all their mani-

. festations. We must also remember that the tradition of liberty is
not the exclusive creation of any single country and that no na
tion has s()le possession of the secret even today. My main COJl

cern is not with the particular institutions or policies of the United
States or of Great Britain but with the principles that these coun
tries have developed on foundations provided by the ancient
Greeks, the Italians of the early Renaissance, and the Dutch, and
to which the French and the Germans have made important con-
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tributions. Also, my aim will not be to provide a detailed program
of policy but rather to state the criteria by which .particular meas
ures must be judged if they are to fit into a regime of freedom. It
would be contrary to the whole spirit of this book if I were to con
sider myself competent to design a comprehensive program of
policy. Such a program, after all, must grow out of the applica
tion of a common philosophy to the problems of the day.

While it is not possible to describe an ideal adequately without
constantly contrasting it with others, my aim is not mainly criti
ca1.6 My intention is,to open doors for future developmt.;nt rather
than to bar others, or, I should perhaps say, to prevent any
such doors being barred, as invariably happens when the state
takes sole control of certain developments. My emphasis is on the
positive task of improving our institutions; and if I can do no
more than indicate desirable directions of development, I have at
any rate tried to be less concerned with the brushwood to be
cleared away than with the roads which should be opened.

, As a statement of general principles, the book must deal mainly
. with basic issues of political philosophy, but it approaches more

tangible problems as it proceeds. Of its three parts, the first en
deavors to show why we want liberty and what.it does. This in
volyes some examination of the factors which determine the
growth of all civilizations. The discussion in this part must be
mainly theoretical and philosophical if the latter is the right
word to describe the field where political theory, ethics, and an
thropology meet. It is followed by an examination of the institu
tions that Western man has developed to secure individual liberty.
We enter here the field of jurisprudence and shall approach its
problems historically. Yet it is neither from the point of view of
the lawyer nor from that of the historian that we shall chiefly re
gard that evolution. Our concern will be with the growth of an
ideal, only dimly seen and imperfectly realized at most times,
which still needs further clarification if it is to serve as a guide for,
the solution of the problems of our times.

In. the third part of the book those principles will be tested by
the application of them to some of tod,ay's critical economic and
social issues. The topics I have selected are in those areas where a
false choice among the possibilities before us is most likely to en
danger freedom. Their discussion is meant to illustrate how often
the pursuit of the same goals by different methods may either en
hance or destroy liberty. They are mostly the kind of topics on
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which technical economics alone does not provide us with suffi
cient guidance to formulate a policy and which can be adequately
treated only within a wider framework. But the complex issues
which each of them raises can, of course, not be treated exhaustive
ly in this volume. Their discussion serves m~inly as an illustration
of what is the chief aim of this book, namely, the interweaving of
the philosophy, jurisprudence, and economics of freedom which is
still needed. '

This book is meant to help understanding, not to fire enthusi
asm. Though in writing about liberty the temptation to appeal to
emotion is often irresistible, I have endeavored to conduct the dis
cussion in as sober a spirit as possible. Though the sentiments
which are expressed in such terms as the "dignity of man" and the
"beauty of liberty" are noble and praiseworthy, they can have no
place in an attempt at rational persuasion. I am aware of the dan
ger of such a cold-blooded and purely intellectual approach to an
ideal which has been a sacred emotion to many and which has been
stoutly defended by many more to whom it never constituted an
intellectual problem. I do not think the cause of liberty will pre
Vail unless our emotions are aroused. But, though the strong in
stincts on which the struggle for liberty has always nourished it
self are an indispensable support, they are neither a safe guide nor
a certain protection against error. The same noble sentiments have, .
been mobilized in the service of greatly perverted aims. Still more
important, the arguments that have undermined liberty belong
mainly to the intellectual sphere, and we must therefore counter
them here.

Some readers will perhaps be disturbed by the impression that
I do not take the value of individual liberty as an indisputable
ethical presupposition and that, in trying to demonstrate its value,
I am possibly making the argument in its support a matter of ex
pediency. This would be a misunderstanding. But it is true that
if we want to convince those who do not already share our moral
suppositions, we must not simply take them for granted. We must
show that liberty is not merely one particular value but that it is
the source and condition of most moral values.6 What a free so
ciety offers to the individual is much more than what he would be
able to do if only he were free. We can therefore not fully appre
ciate the value of freedom until we know how a society of free
men as a whole differs from one in which unfreedom prevails.

I must also warn the reader not to expect the discussion to re-
-
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main always on the plane of high ideals or spiritual values. Liberty
in practi:::e depends on very prosaic matters, and those anxious
to preserve it must prove their devotion by their attention to the
mundane concerns of public life and by the efforts they are pre
pared to give to the understanding of issues that the idealist is
often inclined to treat as common, if not sordid. The intellectual
leaders in the movement for liberty have all too often confined
their attention to those uses of liberty closest to their hearts, and
have made little effort to comprehend the signIficance of those re
strictions of liberty which did not directly affect them. 7

If the main body of the discussion is to be as matter of fact and
unemotional as possible throughout, its starting point will of
necessity have to be even more pedestrian. The meaning of some
of the indispensable words has become so vague that it is essential
that we should at the outset agree on the sense in which we shall
use them. The words "freedom" and "liberty" have been the worst
sufferers. They have been abused and their meaning distorted un-

. ,til it could be said that "the word liberty means nothing until it
. is given specific content, and with a little massage it will take any
content you liJ.:e."8 We shall therefore have to begin by explain
ing what this liberty is that we are concerned with. The definition
will not be precise until we have also examined such other almost
equally vague terms as "coercion," "arbitrariness," and "law"
which are indispensable in a discussion of liberty. The analysis of
these concepts has, however, been postponed to the beginning of
Part II, so that the arid effort at clarification of words should not
present too great an obstacle before we reach the more substan
tial issues.

For this attempt at restating a philosophy of men's living to
gether which has slowly developed through more than two thou
sand years, I have drawn encouragement from the fact that it has
often emerged from adversity with renewed strength. During the

, last few generations it has gone through one of its periods of de
cline: If to some, especially those in Europe, this book should ap
pear to be a kind ofinquest into the rationale of a system that no
longer exists, the answer is that if our civilization is not to decline,
that system must be revived. Its underlying philosophy became
stiltionary when it was most influential, as it had often progressed
when on the defensive. It has certainly made little progress dur
ing the last hundred years and is now on the defensive. Yet the
very attacks on it have shown us where it is vulnerable in its tra-
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ditional form. One need not be wiser than the great thinkers of
the past to be in a better position to comprehend the essential
conditions of individual liberty. The experience of the last hun
dred years has taught uS much that a Madison or a Mill, a Tocque
ville or a Humboldt, could not perceive. .

Whether the moment has arrived when this tradition can be re
vived will depend not only on our success in improving it but also
on the temper of our generation. It was rejected at a time when
men would recognize no liinits to their ambition, because it is a
modest and even humble creed, based on a low opinion of men's
wisdom and capacities and aware that, within the range for which
we can plan, even the best society will not satisfy all our desires.
It is as remote from perfectionism as it is from the hurry and im
patience of the passionate reformer, whose indignation about par
ticular evils so often blinds him to the harm and injustice that the
realization of his plans is likely to produce. Ambition, impatience,
and hurry are often admirable in individuals; but they are per
nicious if they guide the power of coercion and if improvement de
pends on those who, when authority is conferred on them, assume
that in their authority lies superior wisdom and thus the right to
impose their beliefs on others. I hope our generation may have
learned that it has been perfectionism of one kind or another that
has often destroyed whatever degree of decency societies have ..
achieved.' With more limited objectives, more patience, and more
humility, we may in fact advance further and faster than we have
done while under the guidance of "a proud and most presumptuous
confidence in the transcendent wisdom of this age, and its discern
ment."IO
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PART I

The Value 0 Freedom

Throughout hisloTy oralors and potlS havt txlolltd
liotrly, oUI no ant has laid us why liotrly is so im
porlanl. Our aJJitudt 10wards such maJJtrs should
dtpmd on whtlhtr Wt considtr civilizalion as fixtd
or as advancing. ••• In an advancing socitly, any
rnlriclion on liotrly rtduus tht numotr of things
/ritd and so rtducn Iht ralt of progrns. In such a
socitlyfrudom of aClion is granltd 10 1M individual,
not ouaust il givn him grtaltr satisfaction oUI Ot
tauS( ifallowtd to go his own way he will on 1M aVtr
agt StrVt tM rul of us OtJJtr lhan UndtT any ordtrs
Wt know how to givt.

H. B. PHILLIPS



CHAPTER ONE

Liberty and Liberties

The world has never had a good definition of the
word liberty, and the American people just now are
much in need of one. We all declare for liberty: but
in using the same word, we do not mean the same
thing. ... Here are two, not only different but in
compatible things, called by the same name, liberty.

ABRAHAM LINCOLN

1. We are concerned in this book with that condition of men in
which coercion ofsome by others is reduced as much as is possible in
society. This state we shall describe throughout as a state ofliberty
or freedom'! These two words have been also used to describe
many other good things of life. It would therefore not be very
profitable to start by asking what they really mean.2 It would
seem better to state, first, the condition which we shall mean when
we use them and then consider the other meanings of the words
only in order to define more sharply thilt'which we have adopted.

The state in which a man is not SubjecHo coercion by the arbi
trary will of another or others3 is often also distinguished as "in
dividual" or "personal" freedom, and whenever we want to re-

, mind the reader that it is in this sense that we are using the word
"freedom," we shall employ that expression. Sometimes the term
"civil liberty~' is used in the same sense, but we shall avoid it be
cause it is too liable to,be confused with what is called "political
liberty"-an inevitable confusion arising from the fact that "civil"
and "political" derive, respectively, from Latin and Greek words
with the same meaning. 4

Even our tentative indication of what we shall mean by "free
dom" will have shown that it describes a state which man living

~1l}



Liberty and Liberties

among his fellows may hope to approach closely but can hardly
expect to realize perfectly. The task of a policy offreedom must
therefore be to minimize coercion or its harmful effects, even if it
cannot eliminate it completely.

It so happens that the meaning of freedom that we have adopted
seems to be the original meaning of the word.& Man, or at least
European man, enters history divided into free and unfree; and
this distinction had a very definite meaning. The freedom of the '
free may have differed widely, but only in the degree of an inde
pendence which the slave did not possess at all. It meant always
the possibility of a person's acting according to his own decisions
and plans, in contrast to the position of one who was irrevocably
subject to the will of another, who by arbitrary decision could
coerce him to act or not to act in specific ways. The time-honored
phrase by which this freedom has often been described is therefore
"independence of the arbitrary will of another."

This oldest meaning of "freedom" has sometimes been described
as its vulgar meaning; but when we consider all the confusion
that philosophers have caused by their attempts to refine or im
prove it, we may do well to accept this description. More impor
tant, however, than that it is the original meaning is that it is a
distinct meaning and that it describes one thing and one thing
only, a state which is desirable for reasons different from those,
which. make us desire other things also called "freedom," We shall
see that, strictly speaking, these various "freedoms" are not dif
ferent species of the same genus but entirely different conditions,
often in conflict with one another, which therefore should be kept
clearly distinct. Though in some of the other senses it may be
legitimate to speak of different kinds of freedom, "freedoms from"
and "freedoms tot in·oUl'.:sense "freedom" is one, varying in de-

.gree but not in kind. . .
In this sense "freedom" refers solely to a relation of men to

other men,s and the only infringement on it is coercion by men.
This means, in particular, that the range of physical possibilities
from which a person can choos~ at a given moment has no direct
relevance to freedom. The rock climber on a difficult pitch who
sees only one way out to save his life is unquestionably free,
.though we would hardly say he has any choice. Also, most people
will still have enough feeling for the original meaning of the word
"free" to see that if that same climber were to fall into a crevasse
and were unable to get out of it, he could onlyfigura~vely be

~ 12}



Contrasted with Political Liberty

called "unfree," and that to speak of him as being "deprived of
liberty" or of being""held captive" is to use these terms in a sense
different from that in which they apply to social relations. 7

The question of how many courses of action are open to a per
son is, of course, very important. But it is a different question
from that of how far in acting he can follow his own plans and
intentions, to what extent the pattern of his conduct is of his own
design, directed toward ends for which he has been persistently
striving rather than toward necessities created by others in order
to make him do what they want. Whether he is free or not does
not depend on the range of choice but on whether he can expect
to shape his course of action in accordance with his present in
tentions, or whether somebody else has power so to manipulate
the conditions as to make him act according to that person's will
rather than his own. Freedom thus presupposes that the indi
vidual has some assured private sphere, that there is some set of
circumstances in his environment with which others cannot in
terfere.

This conception ofJiberty can be made more precise only after
we have examined the related concept of coercion. This we shall
do systematically after we have considered why this liberty is so
important. But even before we attempt.this, we shall endeavor to
delineate the character of our concept somewhat more precisely
by contrasting it with the other meanings which the word liberty
has acquired. They have the one thing in common with the origi
nal meaning in that they also describe states which most men
regard as desirable; and there are some other connections between
the different meanings which account for the same word being
used for them. 8 Our immediate task, however, must be to bring
out the differences as sharply as possible.

2. The first meaning of "freedom" with which we must con-
, trast our own use of the term is one generally recognized as dis

tinct. It is what is commonly called "political freedom," the par
ticipation of men in the choice of their government, in the process
oflegislation, and in the control of administration. It derives from
an application of our concept to groups of men as a whole which
gives them a sort of collective liberty. But a free people in this
sense is not necessarily a people of free men; nor need one share
in this collective freeddm to be free as an individual. It can scarcely
be contended that the inhabitants of the District of Columbia, or

~ 13}



Liberty and Liberties

resident aliens in the United States, or persqns too young to be
entitled to vote do not enjoy full personal liberty because they do
not share in political liberty. 9

It would also be absurd to argue that young people who are
just entering into active life are free be<>ause they have given
their consent to the social order into which they were born: a
social order to which they probably know no alternative and
which even a whole generation who thought differently from their
parents could alter only after they had reached mature age. But
this does not, or need not, make them unfree. The connection
which is often sought between such consent to the political order
and individual liberty is one of the sources of the current confusion·
about its meaning. Anyone is, of course, entitled to "identify
liberty ... with the process of active participation in public power
and public law making."lo Only it should be made clear that, if
he does so, he is talking about a state other than that with which
we are here concerned, and that the common use of the same word
to describe these different conditions does not mean that the one
is in any sense an equivalent or substitute for the other. ll

The danger of confusion here is that this use tends to obscure
the fact that a person may vote or contract himself into slavery
and thus consent to give up freedom in the original sense: It would
be difficult to maintain that a man who voluntarily but irrevocably'
had sold his services for a long period of years to a military organi
zation such as the Foreign Legion remained free thereafter in our
sense; or that a Jesuit who lives up to the ideals of the founder of
his order and regards himself "as a corpse which has neither in
telligence nor will" could be so described.12 Perhaps the fact that
we have seen millions voting themselves into complete dependence
on a tyrant has made our generation understand that to choose
one's government is not necessarily to secure freedom. Moreover,
it would seem that discussing the value of freedom would be point
less if any regime of which people approved was, by definition, a
regime of freedom.

The application of the concept of freedom to a collective rather
than to individuals is clear when we speak of a people's desire to
be free from a foreign yoke and to determine its own fate. In this
case we use "freedom" in the sense of absence of coercion of a
people as a whole. The advocates of individual freedom have gen
erally sympathized with such aspirations for national freedom,
and this led to the constant but uneasy alliance between th_e liberal
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and the national movements during the nineteenth century. But
though the concept of national freedom is analogous to that of
individual freedom) it is not the same; and the striving for the
first has not always enhanced the second. It has sometimes led
people to prefer a despot of their own race to the liberal govern
ment of an alien majority; and it has often provided the pretext
for ruthless restrictions of the individual liberty of the members
of minorities. Even though the desire for liberty as an individual
arid the desire for liberty of the group to which the individual
belongs may often rest on similar feelings and sentiments) it is
still necessary to keep the two conceptions clearly apart.

3. Another different meaning of "freedom" is that of "inner"
or "metaphysical" (sometimes also "subjective") freedom,u It is
perhaps more closely related to individual freedom and therefore
more easily confounded with it. It refers to the extent to which a
person is guided in his actions by his own considered will) by his
teason or lasting conviction) rather than by momentary impulse
br circumstance. But the opposite of "inner freedom" is not coer
cion by others but the influence of temporary emotions) or moral
or intellectual weakness. If a person does not succeed in doing
what) after sober reflection) he decides to do) if his intentions or
strength desert him at the decisiv.e moment and he fails to do
what he somehow still wishes to do) we may say that he is "un
free)" the "slave of his passions." We occasionally also use these
terms when we say that ignorance or superstition prevents people
from doing what they would do if.they were better informed) and
we claim that "knowledge makes free."

Whether or not a person is able to choose intelligently betwe.en
alternatives) or to adhere to a resolution he has made) is a problem
distinct from whether or not other people will impose their will
upon him. They are clearly not without some connection: the

i same conditions which to some constitute coercion will be to others
merely ordinary difficulties which have to be overcome) depending
on the strength of will of the people involved. To that extent)
"inner freedom" and "freedom" in the sense of absence of coercion
will together determine how much use a person can make of his
knowledge of opportunities. The reason why it is still very im
portant to keep the two apart is the relation which the concept
of "inner freedom" has to the philosophical confusion about what
is called the "freedom of the will." Few beliefs have done more to

~ 15 t



Liberty and Liberties

discredit the ideal of freedom than the erroneous one that scien
tific determinism has destroyed the basis for individual responsi
bility. We shall later (in chap. v) consider these issues further.
Here we merely want to put the reader on guard against this par
ticular confusion and against the related s0phism that we are free
only if we do what in some sense we ought to do.

4. Neither of these confusions of individual liberty with differ
ent concepts denoted by the same word is as dangerous as its con
fusion with a third use of the word to which we have already
briefly referred: the use of "liberty" to describe the physical
"ability to do what I want,"14 the power to satisfy our wishes, or
the extent of the choice of alternatives open to us. This kind of
"freedom" appears in the dreams of many people in the form of
the illusion that they can fly, that they are released from gravity
and can move "free like a bird" to wherever they wish, or that
they have the power to alter their environment to their liking.

This metaphorical use of the word has long been common, but
until comparatively recent times few people seriously confused
this "freedom from" obstacles, this freedom that means omnipo
tence, with the individual freedom that any kind of social order
can secure. Only since this confusion was deliberately fdstered as
part of the socialist argument has it become dangerous. Once this'
identification of freedom with power is admitted, there is no limit
to the sophisms by which the attractions of the word "liberty"
can be used to support measures which destroy individualliberty/~

no end to the tricks by which people can be exhorted in the name
of liberty to give up their liberty. It has been with the help of this
equivocation that the· notion of collective power over circum
stances has been substituted for that ,of individual liberty and
that in totalitarian states liberty has been suppressed in the name
of liberty.

The transition from the concept of individual liberty to that of
liberty as power has been facilitated by the philosophical tradi
tion that uses the word "restraint" where we have used "coercion"
in defining liberty. Perhaps "restraint" would in some respects be
a more suitable word if it was always remembered that in its
strict sense it presupposes the action ofa restraining human

. agent.16 In this sense, it usefully reminds us that the infringements
on liberty consist largely in people's being prevented from doing
things, while "coercion" emphasizes their being made to_do par-



These Concepts Are Incommensurable

ticular things. Both aspects are equally important: to be precise,
we should probably define liberty as the absence of restraint and
constraint,17 Unfortunately, both these words have come also to
be used for influences on human action that do not come from
other men; and it is only too easy to pass from defining liberty
as the absence of restraint to defining it as the "absence of ob
stacles to the realization of our desires"18 or even more generally
as "the absence of external impediment."19 This is equivalent to
interpreting it as effective power to do whatever we want.

This reinterpretation of liberty is particularly ominous because
it has penetrated deeply into the usage of some of the countries
where, in fact, individual freedom is still largely preserved. In the
United States it has come to be widely accepted as the foundation
for the political philosophy dominant in "liberal" circles. Such
recognized intellectual leaders ofthe "progressives" as J. R.Com
mons20 and John Dewey have spread an ideology in which "lib
erty is power, effective power to do specific things" and the "de
mand of liberty is the demand for power,"21 while' the absence of
coercion is merely "the negative side of freedom" and "is to be
prized only as a meaI)S to Freedom which is power."22

5. This confusion of liberty as power with liberty in its original
meaning inevitably leads to the identi6cation of liberty with
wealth;23 and this makes it possible to exploit all the appeal
which the word "liberty" carries in the support for a demand
for the redistribution of wealth. Yet, though freedom and
wealth are both good things which most of us desire and
though we often need both to obtain what we wish, they still re
main different. Whether or not I am my own master and can fol
low my own choice and whether the possibilities from which I
must choose are many or few are two entirely different questions.
The courtier living in the lap of luxury but at the beck and call

, of his prince may be much less free than a poor peasant or artisan,
less able to live his own life and to choose his own opportunities
for usefulness. Similarly, the general in charge of an army or the
director of a large construction project may, wield enormous pow
ers which in some respects may be quite uncontrollable, and yet
may well be less free, more liable to have to change all his inten
tions and plans at a word from a superior, less able to change his
own life or to decide what to him is most important, than the
poorest farmer or shepherd.
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If there is to be any clarity in the discussion· of liberty, its defi
nition must not depend upon whether or not everybody regards
this kind of liberty as a good thing. It is very probable that there
are people who do not value the liberty with which we are con
cerned, who cannot see that they derive great benefits from it,
and who will be ready to give it up to gain other advantages; it
may even be true that the necessity to act according to one's own ,
plans and decisions may be felt by them to be more of a burden .
than an advantage. But liberty may be desirable, even though
not all persons may take advantage of it. We shall have to con
sider .whether the benefit derived from liberty by the majority
is dependent upon their using the opportunities it offers them and
whether the case for liberty really rests on most people wanting
it for themsel ves. I t may well be that the benefi ts we receive from
the liberty of all do not derive from what most people recognize
as its effects; it may even be that liberty exercises its beneficial
effects as much through the discipline it imposes on us as through
the more visible opportunities it offers.

Above all, however, we must recognize that we may be free
and yet miserable. Liberty does not mean all good things24 or
the absence of all evils. It is true that to be free may mean freedom
to starve, to make costly mistakes, or to run mortal risks. In the
sense in which we use the term,the penniless vagabond who lives'
precariously by constant improvisation is indeed freer than the
conscripted soldier with all his security ahd relative comfort. -But
if liberty may therefore not always seem preferable to other goods,
it is a distinctive good that needs a distinctive name. And though
"political liberty" and "inner liberty" are long-established alter
native uses of the term which, with a little care, may be employed
without causing confusion, it is questionable whether the use of
the word "liberty" in the sense of "power" should be tolerated.

In any case, however, the suggestion must be avoided that, be~

cause we employ the same word, these "liberties" are different
species of the same genus. This is the source ofdangerous nonsense,
a verbal trap that leads to the most absurd conclusions.25 Liberty
in the sense of power, political liberty, and inner liberty are not
states of the same kind as individual liberty: we cannot, by sacri
ficing a little of the one in order to get more of the other, on balance
gain some common element of freedom. We may well get one good
thing in the place of another by such an exchange. But to sug
gest that there is a common element in them which allows us to
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speak of the effect that such an exchange has on liberty is sheer
obscurantism, the crudest kind of philosophical realism, which as
sumes that, because we describe these conditions with the same
word, there must also be a common element in them. But we want
them largely for different reasons, and their presence or absence
has different effects. Ifwe have to choose between them, we cannot
do so by asking whether liberty will be increased as a whole~ but
only by deciding which of these different states we value more
highly.

6. It is often objected that our concept of liberty is merely nega
tive.28 This is true in the sense that peace is also a negative concept
or that security or quiet or the absence of any particular impedi
ment or evil is negative. It is to this class of concepts that liberty
belongs: it describes the absence of a particular obstacle-coercion
by other men. It becomes positive only through what we make of

,it. It does not assure us of any particular opportunities, but leaves
it to us to decide what use we shall make of the circumstances in

. which we'find ourselves.
But while the uses of liberty are many, liberty is one. Liberties

appear only when liberty is lacking: they are the special privileges
and exemptions that groups and individua~smay acquire while the
rest are more or less unfree. Historically, the path to liberty has
led through the achievement of particular liberties. But that one
should be allowed to do specific things is not liberty, though it may
be called "a liberty"; and while liberty is compatible with not
being allowed to do specific things, it does not exist if one needs
permission for most of what one can do. The difference between

. liberty and liberties is that which exists between a condition in
which all is permitted that is not prohibited by general rules and
one in which all is prohibited that is not explicitly permitted.

If we look once more at the elementary contrast between free-
, dam and slavery, we see clearly that the negative character of

freedom in po way diminishes its value. We have already men
tioned that the sense il,1 which we use the word is its oldest mean
ing. It will help to fix this meaning if we glance at the actual dif
ference that distinguished the position of a free man from that
of a slave. We know much about this so far as the conditions in .
the oldest of free communities-the cities of ancient Greece-are
concerned. The numerous decrees for the freeing of slaves that
have been found give us a clear picture of the essentials. There
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were four rights which the attainment of freedom regularly con
ferred. The manumission decrees normally gave the former slave,
first, "legal 'status as a protected member of the community";
second, "immunity from arbitrary arrest"; third, the "right to
work at whatever he desires to do"; and,' fourth, "the right to
movement according to his own choice."27

This list contains most of what in the eighteenth and nineteenth
centuries were regarded as the essential conditions of freedom. It
omits the right to own property only because even the slave could
do SO.28 With the addition of this right, it contains all the elements
required to protect an individual against coercion. But it says
nothing about the other freedoms we have considered, not to speak
'of all the "new freedoms" that have lately been offered as substi
tutes for freedom. Clearly, a slave will not become free if he ob
tains merely the right to vote, no~ will any degree of "inner free
dom" make him anything but a slave-however much idealist
philosophers have tried to convince us to the contrary. Nor will
any degree of luxury or comfort or any power that he may wield
over other men or the resources of nature alter his dependence
upon the arbitrary will of his master. But if he is subject only to
the same laws as all his fellow citizens, if he is immune from arbi
trary confinement and free to choose his work, and if he is able
to own and acquire property, no other men or group of men can .
coerce him to do their bidding.

7. Our definition of liberty depends upon the meaning of the
concept of coercion, and it will not be precise until we have similar
ly defined that term. In fact, we shall also have to give a more
exact meaning to certain closely related ideas, especially arbi
trariness and general rures or laws. Logically, we should therefore
now proceed to a similar analysis of these concepts. We cannot al
together avoid this. But before asking the reader to follow us fur
ther in what may appear to be the barren task of giving preCise

. meaning to terms, we shall endeavor to explain why the liberty
we have defined is so important. We shall therefore resume our
effort at precise definition only at the beginning of the second part
of this book, where we shall examine the legal' aspects of a regime.
of freedom. At this point a few observations anticipating the re
sults of the more systematic discussion of coercion should be suffi
cient. .In this brief form they will necessarily seem somewhat dog
matic and will have to be justified later.

By "coercion" we mean such control of the environment-or cir-
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cumstances of a person by another that, in order to avoid greater
evil, he is forced to act not according to a coherent plan of his
own but to serve the ends of another. Except in the sense of
choosing the lesser evil in a situation forced on him by another, he
is unable either to use his own intelligence or knowledge or to
follow his own aims and beliefs. Coercion is evil precisely because
it thus eliminates an individual as a thinking and valuing person
and makes him a bare tool in the achievement of the ends of an
other. Free action, in which a person pursues his own aims by the
means indicated by his own knowledge, must be based on data
which cannot be shaped at will by another. It presupposes the
existence of a known sphere in which the circumstances cannot be
so shaped by another person as to leave one only that choice pre-
scribed by the other. .

Coercion, however, cannot be altogether avoided because the
only way to prevent it is by the threat of coercion.29 Free society
has met this problem by conferring the monopoly of coercion on

. ,the stateoo and by attempting to limit this power of the state to
. instances where it is required to prevent coercion by private per
sons. This is possible only by the state's protecting known private
spheres of the individuals against interference by others and de
limiting these private spheres, not by specific assignation, but by
creating conditions under which the individual can determine his
own sphere by relying on niles which tell him what the govern
ment will do in diff~rent types of situations.

The coercion which a government must still use for this end is
reduced to a minimum and made as innocuous as possible by re
straining it through known general rules, so that in most instances

. the individual need never be coerced unless he has placed himself
in a position where he knows he will be coerced. Even where co
ercion is not avoidable, it is deprived of its most harmful effects
by being confined to limited and foreseeable duties, or at least
made independent of the arbitrary will of another person. Being

, made impersonal and dependent ~pon general, abstract rules,
whose effect on particular individuals cannot be foreseen at the
time they are laid dow!?, even the coercive acts of g.overnment be
come data on which the individual can base his own plans. Coer
cion according to known rules, which is generally the result of
circumstances in which the person to be coerced has placed himself,
then becomes an instrument assisting the individuals in the pur
suit of their own ends and not a means to be used for the .ends of
others.
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CHAPTER TWO

The Creative Powers ofa

Free Civilization

Civilization advances by extending the number oj
important operations which we can perform without
thinking about them. Operations oj thought are like
cavalry chargts in a battle-they are strictly limittd
in number, they re'luireJrtsh horses, and must only
be made at decisive moments.

A. N. WHITEHEAD

1. The Socratic maxim that the recogmtlOn of our ignorance
is the beginning of wisdom has profoun,d significance for our
understanding of society. The first requisite for this is that we
become aware of men's necessary ignorance of much that helps
him to achieve his aims. Most of the advantages of social life,
especially in its more advanced forms which we call "civilization,"
rest on the fact that the individual benefits from more knowledge
than he is aware of. It might be said that civilization begins
when the individu.al jn the pursuit of his ends can make use of
more knowledge than he has himself acquired and when he can
transcend the boundaries of his ignorance by profiting from
knowledge he does not himself possess.

This fundamental fact of man's unavoidable ignorance of much
on which the working of civili~ation rests has received little
attention. Philosophers and students of society have generally
glossed it over and treated this ignorance as a minor imperfection
which could be more or less disregarded. But, though discussions
of moral or social problems based on the assumption of perfect
knowledge may occasionally be useful as a preliminary_exercise
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in logic, they are of little use in an attempt to explain the real
world. Its problems are, dominated by the "practical difficulty"
that our knowledge is, in fact, very far from perfect. Perhaps
it is only natural that the scientists tend to stress what we do
know; but in the social field, where what we do not know is often
so much more important, the effect of this tendency may be
very misleading. Many of the utopian constructions are worthless
because they follow the lead of the theorists in assuming that we
have perfect knowledge.

It must be admitted, however, that our ignorance is a peculiarly
difficult subject to discuss. It might at first even seem impossible
by definition to talk sense about it. We certainly cannot discuss
intelligently something about which we know nothing. We must
at least be able to state the questions even if we do not know
the answers. This requires some genuine knowledge of the kind
of world we are discussing. If we are to understand how society
works, we must attempt to define the general nature and range
of our ignorance concerning it. Though we cannot see in the
dark, we must be able to trace the limits of the dark areas.

The misleading effect of the usual approach stands out clearly
if we examine the significance of the assertion that man has
created his civilization .and that he therefore can also change its
institutions as he pleases. This assertion would be justified only
if man had deliberately created civilization in full understanding
of what he was doing or if he at least dearly knew how it was
being maintained. In a sense it is true, ofcourse, that man has made
his civilization. It is the product of his actions or, rather, of the
action of a few hundred generations. This does not mean, however,
that civilization is the product of human design, or even that man
knows what its functioning or continued existence depends upon.!

The whole conception of man already endowed with a mind
capable of conceiving civilization setting out to create it is funda-

,mentally false. Man did not simply impose upon the world
a pattern created by his mind. His mind is itself a system that
constantly changes as a result of his elldeavor to adapt himself
to his surroundings. It wbuld be an error to believe that, to achieve
a higher civilization, we have merely to put into effect the ideas
now guiding us. If we are to advance, we must leave room for a
continuous revision of our present conceptions and ideals which
will be necessitated by further experience. We are as little able
to conceive what civilization will be, or can be, five hundred
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or even fifty years hence as our medieval forefathers or even our
grandparents were able to foresee our manner of life.today.2

The conception of man deliberately building his civilization
stems from an erroneous intellectualism that regards human
reason as something standing outside nature and possessed of
knowledge and reasoning capacity independent of· experience.
But the growth of the human mind is part of the growth of civili
zation; it is the state of civilization at any given moment that
determines the scope and the possibilities of human' ends and
values. The mind can never foresee its own advance. Though we
must always strive for the achievement of our present aims,
we must also leave room for new experiences and future events·
to decide which of these aims will be achieved.

It may be an exaggeration to assert, as a modern anthropologist
has done, that "it is not man who controls culture but the other
way around"; but it is useful to be reminded by him that "it
is only' our profound and comprehensive ignorance of the nature
of culture that makes it possible for us to believe that we direct
and control it.H3 He suggests at least an important corrective to
the intellectualist conception. His reminder will help us to achieve
a truer image of the incessant interaction between our conscious
striving for what our intellect pictures as achievable' and the·
operations of the institutions, traditions, and habits which jointly,
often produce something very different from what we have
aimed at.

There are two important respects in which the conscious knowl
edge which guides the individual's actions constitutes only part
of the conditions which enable him to achieve his ends. There
is the fact that man's mind is itself a product of the civilization
in which he has grown up and that it is unaware of much of the
experience which -has shaped it-experience that assists it by
being embodied in the habits, conventions, language, and moral
beliefs which are part of its makeup. Then there is ,the further
consideration that the knowledge which any individual mind con
sciously manipulates is only a small part of the knowledge which
at anyone time contributes to the success of his action. When
we reflect how much knowledge possessed by other people is an
essential condition for the successful pursuit of our individual
aims, the magnitude ofour ignorance of the circumstances on which
the results of our action depend appears simply staggering. Knowl.
edge exists only as the knowledge of individuals. It is !!ot much
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better than a metaphor to speak of the knowledge of society as
a whole. The sum of the knowledge of all the individuals exists
nowhere as an integrated whole. The great problem is how we

'can all profit from this knowledge, which exists only dispersed
as the separate, partial, and sometimes conflicting beliefs of all
men.

In other words, it is largely because civilization enables us
constantly to profit from knowledge which we individually do
not possess and because each individual's use of his particular
knowledge may serve to assist others unknown to him in achieving
their ends that men as members of civilized society can pursue
their individual ends so much more successfully than they could
alone. We know little of the particular facts to which the whole
of social activity continuously adjusts itself in order to provide
what we have learned to expect. We know even less of the forces
which bring about this adjustment by appropriately co-Ordinating
individual activity. And our attitude, when we discover how
little we know of what makes us· co-Operate, is, on the whole,
one of resentment rather than of wonder or curiosity. Much of our
occasional impetuous desire to smash the whole entangling ma.
chinery of civilization is due to this ina.bility of man to understand
what he is doing.

2. The identification of the growth of civilization with the
growth of knowledge ·would be very misleading, however, if
by "knowledge" we meant only the conscious, explicit knowledge
of individuals, the knowledge which enables us to state that this
or that is so-and-so. 4 Still less can this knowledge be confined
to scientific knowledge. It is important for the understanding
of our argument later to remember that, contrary to one fashion
able view,' scientific knowledge does not exhaust even all the
explicit and conscious knowledge of which society makes constant

, use. The scientific methods of the search for knowledge are not
capable of satisfying all society's needs for explicit knowledge.
Not all the knowledge of the ever changing particular facts that
man continually uses lends itself to organization or systematic
exposition; much of it exists only dispersed among countless
individuals. The Same applies to that important part of expert
knowledge which is not substantive knowledge but merely knowl
edge of where and how to find the needed information.s For our
present purpose, however, it is not this distinction between dif-
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ferent kinds of rational knowledge that is most important, and
when we speak of explicit knowledge, we shall group these different
kinds together.

The growth of knowledge and the growth of civilization are
the same only if we interpret knowledge to include all the human
adaptations to environment in which past experience has been
incorporated. Not all knowledge in this sense is part of our
intellect, nor is our intellect the whole of our knowledge. Our
habits and skills, our emotional attitudes, our tools, and our
institutions-all are in this sense adaptations to past experience
which have grown up by selective elimination of less suitable
conduct. They are as much an indispensable foundation of success
ful action as is our conscious knowledge. Not all these non-rational
factors underlying our action are always conducive to success.
Some may be retained long after they have outlived their useful
ness and even when they have become more·an obstacle than a
help. Nevertheless, we could not do without them: even the suc
cessful employment ofour intellect itself rests on their constant use.
'. Man prides himself on the increase in his knowledge. But,
as a result of what he himself has created, the limitations of
his conscious knowledge and therefore the range of ignorance
significant for his conscious action have constantly increased..
Ever since the beginning of modern science, the best minds have' .
recognized that "the range of acknowledged ignorance will grow
with the advance of science."7 Unfortunately, the popular effect
of this scientific advance has been a belief, seemingly shared
by many scientists, that the range of our ignorance is steadily
diminishing and that we can therefore aim at more comprehensive
and deliberate control of all human activities. It is for this
reason that those intoxicated by the advance of knowledge so
often become the enemies of freedom. While the growth of our
knowledge of nature constantly discloses new realms of ignorance,
the increasing complexity of the civilization which this knowledge
enables us to build presents new obstacles to the intellectual
comprehension of the world around us. The more men know,
the smaller the share of all that knowledge becomes that any
one mind can absorb. The more civilized we become, the more
relatively ignorant must each individual be of the facts on which
the working of his civilization depends. The very division of
knowledge increases the necessary ignorance of the individual
of most of this knowledge.
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3. When we spoke of the transmission and communication
of knowledge, we meant to refer to the two aspects of the process
of civilization which we have already distinguished: the trans
mission in time of our accumulated stock of knowledge and the
communication among contemporaries of information on which
they base their action. They cannot be sharply separated because
the tools of communication between contemporaries are part
of the cultural heritage which man constantly uses in the pursuit
of his ends.

We are most familiar with this process of accumulation and
transmission of knowledge in the field of science-so far as it
shows both the general laws of nature and the concrete features
ot the world in which we live. But, although this is the most
conspicuous part of our inherited stock of knowledge and the chief
part of what we necessarily know, in the ordinary sense of "know
ing," it is still only a part; for, besides this, we command many
tools-in the widest sense of that word-which the human race

. 'has evolved and which enable us to deal with our environment.
These are'the results of the experience of successive generations
which are handed down. And, once a more efficient tool is avail
able, it will be used without our knowing why it is better, or even
what the alternatives are.

These "tools" which man has evolved and which constitute
such an important part of his adaptation to his environment
include much more than material implements. They consist in
a large measure of forms of conduct which he habitually follows
without knowing why; they consist of what we call "traditions"
and "institutions," which he uses because they are available to
him as a product of cumulative growth without ever having
been designed by anyone mind. Man is generally ignorant not
only of why he uses implements of one shape rather than of
another but also of how much is dependerit on his actions taking

, one form rather than another. He does not usually know to what
extent the success of his efforts is determined by his conforming
to habits of which he is not even aware. This is probably as
true of civilized man as of primitive man. Concurrent with the
g~owth of conscious knowledge there always takes place an equally
important accumulation of tools in this wider sense, of tested
and generally adopted ways of doing things.

Our concern at the moment is not so much with the knowledge
thus handed down to us or with the formation of new tools
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that will be used in the future as it is with the manner in which
current experience is utilized in assisting those who do not directly
gain it. So far as it is possible to do so, we shall leave the progress
in time for the next chapter and concentrate here on the manner
in which that dispersed knowledge and the different skills, the
varied habits and opportunities of the individual members of
society, contribute toward bringing about the adjus~ment of its
activities to ever changing circumstances.

Every change in conditions will make necessary some change
in the use of resources, in the direction and kind of human activi
ties, in habits and practices. And each change in the actions
of those affected in the first instance will require further adjust-·
ments that will gradually extend throughout the whole of society.
Thus every change in a sense creates a "problem" for society,
even though no single individual perceives it as such; and it
is gradually "solved" by the establishment of a new over-all
adjustment. Those who take part in the process have little
idea why they are doing what they do, and we have no way
Qf predicting who will at each step first make the appropriate
move, or what particular combinations of knowledge and skill,
personal attitudes and circumstances, will suggest to some man
the suitable answer, or by what channels his example will be·
transmitted to others who will follow the lead. It is difficult,
to conceive all the combinations of knowledge and skills which
thus come into action and from which arises the discovery
of appropriate practices or devices that, once found, can be
accepted generally. But from the countless number of humble
steps taken by anonymous persons in the course of doing familiar
things in changed circumstances spring the examples that prevail.
They are as important as the major intellectual innovations which
are explicitly recogni~ed and communicated as such.

Who will prove to possess the right combination of aptitudes
and opportunities to find the better way is just as little predictable
as by what manner or process different kinds of knowledge and
skill will combine to bring about a solution of the problem.8

The successful combination of knowledge and aptitude is not
selected by common deliberation, by people seeking a solution
to their problems through a joint effort;G it is the product of in
dividuals imitating those who have been more successful and from
their being guided by signs or symbols, such as prices offered
for their products or expressions of moral or aesthetic esteem
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for their having observed standards of conduct-in short, of their
using the results of the experiences of others.

What is essential to the functioning of the process is that
each individual be able to act on his particular knowledge,
always unique, at least so far as it refers to some particular
circumstances, and that he be able to use his individual skills
and opportunities within the limits known to him and for his
own individual purpose.

4. We have now reached the point at which the main contention
of this chapter will be readily intelligible. It is that the case
for individual freedom rests chiefly on the recognition of the
inevitable ignorance of all of us concerning a great many of the
factors on which the achievement of our ends and welfare de
pends.Io

If there were omniscient men, if we could know not only all
that affects the attainment of our present wishes but also our
future wants and desires, there would be little case for liberty.
And, in turn, lrberty of the individual would, of course, make
complete foresight impossible. Liberty is essential in order to
leave room for the unforeseeable and unpredictable; we want
it because we have learned to expect from it the opportunity of
realizing many of our aims. It is because every individual knows
so little and, in particular, because we rarely know which of us
knows best that we trust the independent and competitive efforts
of many to induce the emergence of what we shall want when
we see it.

Humiliating to human pride as it may be, we must recognize
that the advance and even the preservation of civilization are
dependent upon a maximum of opportunity for ,accidents to hap
pen.n These accidents occur in the combination of knowledge and
attitudes, skills and habits, acquired by individual men and

,also when qualified men are confronted with the particular cir
cumstances which they are equipped to deal with. Our necessary
ignorance of so much means that we have to deal largely with
probabilities and chances.

Of course, it is true of social as of individual life that favorable
accidents usually do not just happen. We must prepare for them.I!
But ,they still remain chances and do not become certainties.
They involve risks deliberately taken, the possible misfortune of
individuals and groups who are as meritorious as others who
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prosper, the possibility of serious failure or relapse even for the
majority, and merely a high probability of a net gain on balance.
All we can do is to increase the chance that some special constella
tion of individual endowment and circumstance will result in
the shaping of some new tool or the improvement of an old one,
and to improve the prospect that such innovations will become
rapidly known to those who can take advantage of them.

All political theories assume, of course, that most individuals
are very ignorant. Those who plead for liberty differ from the
rest in that they include among the ignorant themselves as well
as the wisest. Compared with the totality of knowledge which
is continually utilized in the evolution of a dynamic civilization, .
the difference between the knowledge that the wisest and that
which the most ignorant individual can deliberately employ
is comparatively insignificant.

The classical argument for tolerance formulated by John Milton
and John Locke and restated by John Stuart Mill and Walter
Bagehot rests, of course, on the recognition {)f this ignorance
9f ours. It is a special application of general considerations to
which a non-rationalist insight into the working of our mind
opens the doors. We shall find throughout this book that, though
we are usually not aware of it, all institutions of freedom· are·
adaptations to this fundamental fact of ignorance, adapted to'
deal with chances and probabilities, not certainty. Certainty
we cannot achieve in human affairs, and it is for this reason that,
to make the best use of what knowledge we have, we must adhere
to rules which experience has shown to serve best on the whole,
though we do not know \Vhat will be the consequences of obeying
them in the particular instance.13

5. Man learns by the disappointment of eKpectations. Needless
to say, we ought not to increase the unpredictability of events
by foolish human institutions. So far as possible, our aim should
be to improve human institutions so as to increase the chances
of correct foresight. Above all, however, we should provide the
maximum of opportunity for unknown individuals to learn of
facts that we ourselves are yet unaware of and to make use of this
knowledge in their actions.

I t is through .the mutually 'adjusted efforts of many people that
more knowledge is utilized than anyone individual possesses
or than it is possible to synthesize intellectually; and it i§. through
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such utilization of dispersed knowledge that achievements .are
made possible greater than any single mind can foresee. It is
because freedom means the renunciation of direct control of in
dividual efforts that a free society can make use of so much more
knowledge than the mind of the wisest ruler could comprehend.

From this foundation of the argument for liberty it follows that
we shall not achieve its ends if we confine liberty to the particular
instances where we know it will do good. Freedom granted only
when it is known beforehand that its effects will be beneficial is
not freedom. If we knew how freedom would be used, the case
for it would largely disappear. We shall never get the benefits
of freedom, never obtain those unforeseeable new developments
for which it provides the opportunity, if it is not also granted
where the uses made of it by some do not seem desirable. lt is
therefore no argument against individual freedom that it is fre
quentlyabused. Freedom necessarily means that many things
will be done which we do not like. Our faith in freedom does

'not rest on the foreseeable results in particular circumstances
but on the belief that it will, on balance, release more forces
for the good than for the bad. '

It also follows that the importance of our being free to do a
particular thing has nothing to do with the question of whether
we or the majority are everlikely to make use of that particular
possibility. To grant no more freedom than all can exercise
would be to misconceive its function completely. The freedom
that will be used by only one man in a million may be more
important to society and more beneficial to the majority than
any freedom that we all use.14 .

It might even be said that the less likely the opportunity
to make use of freedom to do a particular thing, the more precious
it will be for society as a whole. The less likely the opportunity,
the more serious will it be to miss it when it arises, for the experi
ence that it offers will be nearly unique. lt is also probably true
that the majority are not directly interested in most of the
important things that anyone person should be free' to do.
lt is because we do not know how individuals will use their
freedom that it is so important. If it were otherwise, the results
of freedom could also be achieved by the majority's deciding
what should be done by the individuals. But majority action is,
of necessity, confined to the already tried and ascertained, to
issues on which agreement has already been reached in that
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process of discussion that must be preceded by different experi
ences and actions on the part of different individuals.

The benefits I derive from freedom are thus largely the result
of the uses of freedom by others, and mostly of those uses of
freedom that I could never avail myself of. It is therefore not
necessarily freedom that I can exercise myself that is most
important for me. It is certainly more important that anything
can be tried by somebody than that all can do the same things.
It is not because we like to be able to do particular things,
not because we regard any particular freedom as essential
to our happiness, that we have a claim to freedom. The instinct
that makes us revolt against any physical restraint, though a
helpful ally, is not always a safe guide for justifying or delimiting
freedom. What is impqrtant is not what freedom I personally
would like to exercise but what freedom some person may need
in order to do things beneficial to society. This freedom we can
assure to the unknown person only by giving it to all.

The benefits of freedom are therefore not confined to the
free-or, at least, a man does not benefit mainly from those
'aspects of freedom which he himself takes advantage of. There
can be no doubt that in history unfree majorities have benefited
from the existence of free minorites and that today unfree societies
benefit from what they obtain and learn from free societies. Of '
course the benefi ts we derive from the freedom of others become
greater as the number of those who can exercise freedom increases.
The argument for the freedom of some therefore applies to the
freedom of all. But it is still better for all that some should be
free than none and also that many enjoy full freedom than that
all have a restricted freedom. The significant point is that the
importance of freedom to do a particular thing has nothing
to do with the number of people who want to do it: it might almost
be in inverse proportion. One consequence of this is that a society
may be hamstrung by controls, although the great majority may
not be aware that their freedom has been significantly curtailed.
If we proceeded on the assumption that only the exercises of
freedom that the majority will practice are important,. we would
be certain to create a stagnant society with all the_ characteristic
of unfreedom.

6. The undesigned novelties that constantly emerge in the
process of adaptation will consist, first, of new arran..gements
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or patterns in which the efforts of different individuals are co
ordinated and of new constellations in the use of resources,
which will be in their nature as temporary as the particular
conditions that have evoked them. There will be, second, modifica
tions of tools and institutions adapted to the new circumstances.
Some of these will also be merely temporary adaptations to the
conditions of the moment, while others will be improvements that
increase the versatility of the existing tools and usages and will
therefore be retained. These latter will constitute a better adapta
tion not merely to the particular circumstances of time and place
but to some permanent feature of our environment. In such·
spontaneous "formations"ls is embodied a perception of the gen
erallaws that govern nature. With this cumulative embodiment
of experience in tools and forms of action will emerge a growth
of explicit knowledge, of formulated generic rules that can be
communicated by language from person to person.

This process by which the new emerges is best understood
·In the intellectual sphere when the results are new ideas. It

is the field in which most of us are aware at least of some of the
individual steps of the process, where we necessarily know what
is happening and thus generally recognize the necessity of freedom.
Most scientists realize that we cannot plan the advance of knowl
edge, that in the voyage into the unknown-which is what research
is-we are in great measure dependent on the vagaries of individu
al genius and of circumstance, and that scientific advance, like
a new idea that will spring up in a single mind, will be the re
sult of a combination of conceptions, habits, and circumstances
brought to one person by society, the result as much of lucky
accidents as of systematic effort.

Because we are more aware that our advances in the intellectual
sphere often spring from the unforeseen and undesigned, we tend.
to overstress the importance of freedom in this field and to

, ignore the importance of the freedom of doing things. But the
freedom of research and belief and the freedom of speech and dis
cussion, the importance of which is widely understood, are sig
nificant only in the last stage of the process in which new ttuths
are discovered. To extol the value of intellectual liberty at the
expense of the value of the liber,ty of doing things would be like
treating the crowning part of an edifice as the whole. We have
new ideas to discuss, different views to adjust, because those ideas
and views arise from the efforts of individuals in ever new circum-
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stances, who avail themselves in their concrete tasks of the new
tools and forms of action they have learned. .

The non-intellectual part of this process-the formation of
the changed material environment in which the new emerges
requires for its understanding and appreciation a much greater
effort of imagination than the factors stressed by the intellectual
ist view. While we are sometimes able to trace the intellectual
processes that have led to a new idea, we can scarcely everre
construct the' sequence and combination of those contributions
that have not led to the acquisition of explicit knowledge; we
can scarcely ever reconstruct the favorable habits and skills
employed, the facilities and opportunities used, and the particular
environment of the main actors that has favored the result.
Our efforts toward understanding this part of the process can
go little further than to show on simplified models the kind of
forces at work and to point to the general principle rather than
the specific character of the influences that operate.16 Men are
always concerned only with what they know. Therefore, those
features which, while the process is under way, are not consciously
known to anybody are commonly disregarded and can perhaps
never be traced in detail.

In fact, these unconscious features not only are commonly
disregarded but are often treated as if they were a hindrance,
rather than a help or an essential condition. Because they are
not "rational" in the sense of explicitly entering into our reasoning,
they are often treated as irrational in the sense ofbeing contrary
to intelligent action. Yet, though much of the non-rational that
affects our action may be irrational in this sense, many of the
"mere habits" and "meaningless institutions" that we use and
presuppose in our actions are essential conditions for what we
achieve; they are successful adaptations of society that are con
stantly improved and on which depends the range of what
we can achieve. While it is important to discover their defects,
we could not for a moment go on without constantly relying on
them.

The manner in which we have le~rned to order our day, to
dress, to eat, to arrange our houses, to speak and write, and
to use the countless other tools and implements of civilization,
no less than the "know-how" of production and trade, furnishes
us constantly with the foundations on which our own contributions
to the process of civilization must be based. And it is in the
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new use and improvement of whatever the facilities of ci vilization
offer uS that the new ideas arise that are ultimately handled
in the intellectual sphere. Though, the conscious manipulation
of abstract thought) once it has been set in train) has in some
measure a life of its own) it would not long continue and develop
without the constant challenges that arise from the ability of
people to act in a new manner) to try new ways of doing things)
and to alter the whole structure of civilization in adaptation
to change. The intellectual process is in effect only a process
of elaboration) selection) and elimination of ideas alr~ady formed.
And the flow of new ideas) to a great extent) springs from the
sphere in which action) often non-rational action) and material
events impinge upon each other.. It would dry up if freedom
were confined to the intellectual sphere.

The importance of freedom) therefore) does not depend on the
elevated character of the activities it makes possible. Freedom
of action, even in humble things) is as important as freedom of

, ,thought. I t has become a common practice to disparage freedom
of action. by calling it "economic liberty."17 But the concept
of freedom of action is much wider than that of economic liberty)
which it includes; and) what is more important) it is very question
able whether there are any actions which can be called merely
"economic" and whether any restrictions on liberty can be con
fined to what are called merely "economic" aspects. Economic
considerations are merely those by which we reconcile and adjust
()ur different purposes) none of which) in the last resort) are
economic (excepting those of the miser or the man for whom mak
ing money has become an end in itself).18

7. Most of what we have said so far applies not only to man's
use of the means for t,he achievement of his ends but also to those
ends thems~lves. It is one of the characteristics of a free society
that men's goals are open,t9 that new ends of·conscious effort
can spring up) first with a few individuals) to become in time
the ends ofmost. It is a fact which we must recognize that even
what we regard as good or beautiful is changeable-if not in any
recognizable manner that would entitle us to take a relativistic
position) then in the sense that in many respects we do not
know what will appear as good or beautiful to another generation.
Nor do we know why we regard this or that as good or who is
right when people differ as to whether something is good or not.
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I t is not only in his knowledge, but also in his aims and values,
that man is the creature of civilization; in the last resort, it is the
relevance of these individual wishes to the perpetuation of the
group or the species that will determine whether they will persist
or change. It is, of course, a mistake to, believe that we can
draw conclusions about what our values ought to be simply
because we realize that they are a product of evolution. But we
cannot reasonably doubt that these values are created and altered
by the same evolutionary forces that have produced our intelli
gence. All that we can know is that the ultimate decision about
what is good or bad will be made not by individual human wisdom
but by the decline of the groups that have adhered to the "wrong"
beliefs.

It is in the pursuit of man's aims of the moment that all the
devices of civilization have to prove themselves; the ineffective will
be discarded and the effective retained. But there is more to it
than the fact that new ends constantly arise with the satisfaction
Q,f old needs and with the appearance of new opportunities.
Which individuals and which groups succeed and continue to
exist depends as much on the goals that they pursue, the values
that govern their action, as on the tools and capacities 'at their
command. Whether a group will prosper or be extinguished ;.
depends as much on the ethical code it obeys, or the ideals
of beauty or well-being that guide it, as on the degree to which
it has learned or not learned to satisfy its material needs. Within
any given society, particular groups may rise or decline according
to the ends they pursue and the standards of~conduct that they
observe. And the ends of the successful group will tend to become
the ends of all members of the society.

At most, we understand only partially why the values we
hold or the ethical rules we observe are conducive to the continued
existence of our society. Nor can we be sure that under constantly
changing conditions all the rules that have proved to be conducive
to the attainment of a certain end will remain so. Though there
is a presumption that any established social standard contributes
in some manner to the preservation of civilization, our only
way of confirming this is to ascertain whether it. continues to
prove itsdf in competition with other standards observed by
other individuals orgroups.
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8. The competition on which the process of selection rests
must be understood in the widest sense. It involves competition
between organized and unorgahized groups no less than com
petition between individuals. To think of it in contrast to co
operation or organization would be to misconceive its nature.
The endeavor to achieve certain results by co-operation and
organization is as much a part of competition as individual
efforts. Successful group relations also prove their effectiveness
in competition among groups organized in different ways. The
relevant distinction is not between individual and group action
but between conditions, on the one hand, in which alternative
ways based on different views or practices may be tried and con
ditions, on the other, in which one agency has the exclusive
right and the power to prevent others from trying. It is only
when such exclusive rights are conferred on the presumption
of superior knowledge of particular individuals or groups that
the process ceases to be experimental and beliefs that happen to

,be prevalent at a given time may become an obstacle to the
advancement of knowledge.

The argument for liberty is not an argument against organiza
tion, which is one of the most powerful means that human
reason can employ, but an argument against all exclusive, privi
leged, monopolistic organization, against the use of coercion to
prevent others from trying to do better. Every organization
is based on given knowledge; organization means commitment
to a particular aim and to particular methods, but even organiza
tion designed to increase knowledge will be effective only insofar
as the knowledge and beliefs on which its design rests are true.
And if any facts contradict the beliefs on which the structure
of the organization is based, this will become evident only in
its failure and supersession by a different type of organization.
Organization is therefore likely to be beneficial and effective
so long as it is voluntary and is imbedded in a free sphere and
will either have to adjust itself to circumstances not taken
into account in its conception or fail. To turn the whole of society
into a single organization built and directed according to a single
plan would be to extinguish the very forces that shaped the
individual human minds that planned it.

It is worth our while to consider for a moment what would
happen if only what was agreed to be the best available knowledge
were to be used in all action. If all attempts that seemed wasteful
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in the light of generally accepted knowledge were prohibited and
only such questions asked, or such experiments tried, as seemed
significant in the light of ruling opinion, mankind might well

. reach a point where its knowledge enabled it to predict the con
sequences of all conventional actions and to avoid all disappoint
ment or failure. Man would then seem to have subjected his
surroundings to his reason, for he would attempt only those
things which were totally predictable in their results. We might
conceive of a civilization coming to a standstill, not because
the possibilities of further growth had been exhausted, but because
man had succeeded in so completely subjecting all his actions and
his immediate surroundings to his existing state of knowledge .
that there would be no occasion for new knowledge to appear.

9. The rationalist who desires to subject everything to human
reason is thus faced with a real dilemma. The use of reason
aims at control and predictability. But the process of the advance
of reason rests on freedom and the unpredictability of human
a~tion. Thos~ who extol the powers of human reason usually see
oidy one side of that interaction of human thought and conduct
in which reason is at the same time used and shaped. They
do not see that, for advance to take place, the social process
from which the growth of reason emerges must remain free '
from its control.

There can he little doubt that man owes some of his greatest
successes in the past to the fact that he has not been able to
control social life. His continued advance may well depend on
his deliberately refraining from exercising controls which are now
in his power. In the past, the spontaneous forces of growth, how
ever much restricted, could usually still assert themselves against
the organized coercioJ1 of the state. With the technological means
of control now at the disposal of government, it is not certain that
such assertion is still possible; at any rate, it may soon become
impossible. We are not far from the point where the deliberately
organized forces of society may destroy those spontaneous forces
which have made advance possible.
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CHAPTER THREE

The Common Sense
of Progress

Man never mounts higher than when he knows not
where he is going.

OLIVER CROMWELL

. '1. Writers nowadays who value their reputation among the more
sophisticated hardly dare to mention progress without including
the word in quotation marks. The implicit confidence in the benefi
cence of progress that during the last two centuries marked the
advanced thinker has come to be regarded as the sign of a shallow
mind. Though the great mass of the people in most parts of the
world still rest their hopes on continued progress, it is common
among intellectuals to question whether there is such a thing, or
at least whether progress is desirable.

Up to a point, this reaction against the exuberant and naive
belief in the inevitability of progress was necessary. So much of

.what has been written and talked about it has been indefensible
that one may well think twice before using the word. There never
was much justification for the assertion that "civilization has
moved, is moving, and will move in a desirable direction,"1 nor
was there any ground for regarding all change as necessary, or
progress as certain and always beneficial. Least of all was there
warrant for speaking about recognizable "laws of progress" that
enabled us to predict the conditions toward which we were neces
sarily moving, or for treating every foolish thing men have done
as necessary and therefore right.

But if the fashionable disillusionment about progress is not diffi
cult to explain, it is not without danger. In one sense, civilization
is progress and progress is civilization.2 The preservation of the

~39.



The Common Sense of Progress

kind of civilization that we know depends on the operation of
forces which, under favorable conditions, produce progress. If it
is true that evolution does not always lead to better things, it is
also true that, without the forces which produce it, civilization
and all we value-indeed, almost all that distinguishes man from
beast-would neither exist nor could long be maintained.

The history of civilization is the account of a progress which, in
the short space of less than eight thousand years, has created
nearly all that we regard as characteristic of human life. After
abandoning hunting life, most of our direct ancestors, at the begin
ning of neolithic culture, took to agriculture and soon to urban life
lJerhaps less than three thousand years or one hundred genera
tions ago. It is not surprising that in some respects man's biological
equipment has not kept pace with that rapid change, that the
adaptation of his non-rational part has lagged somewhat, and that
many of his instincts and emotions are still more adapted to the
life of a hunter than to life in civilization. If many features of our
civilization seem to us unnatural, artificial, or unhealthy, this must
have been man's experience ever since he first took to town life,
which is virtually since civilization began. All the familiar com
plaints against industrialism, capitalism, or overrefinement are
largely protests against a new way of life that man took up a short
while ago after more than half a million years' existence as a wan- '.
dering hunter, and that created problems still unsolved by him. 3

2. When we speak of progress in connection with our individual
endeavors or any organized human effort, we mean an advance
toward a known goal.' It is not in this sense that social evolution
can be called progress, for it is not achieved by human reason
striving by known means toward a fixed aim.6 It would be more
correct to think of progress as a process of formation and modifica
tion of the human intellect, a process of adaptation and learning
in which not only the possibilities known to us but also our values
and desires continually change. As progress consists in the dis
cov,ery of the not yet known, its conseque~ces must be unpre
dictable. It always leads into the unknown, and the most we can
expect is to gain an understanding of the kind of forces that bring
it about. Yet, though such a general understanding of the charac
ter of this process of cumulative growth is indispensable if we are
to try to create conditions favorable to it, it can never be knowl.
edge which will enable us to make specific predictions.6 T~e claim
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that we can derive from such insight necessary laws of evolution
that we must follow is an absurdity. Human reason can neither
predict nor deliberately shape its own future. Its advances con
sist in finding out where it has been wrong.

Even in the field where the search for new knowledge is most
deliberate, i.e., in science, no man can predict what will be the
consequences of his work. 7 In fact, there is increasing recogni tion
that even the attempt to make science deliberately aim at useful
knowledge-that is, at knowledge whose future uses can be fore
seen-is likely to impede progress.s Progress by its very nature
cannot be planned. We may perhaps legitimately speak of planning
progress in a particular field where we aim at the solution of a
specific problem and are already on the track of the answer. But
we should soon be at the end of our endeavors if we were to confine
ourselves to striving for goals now visible and if new problems did
not spring up all the time. I t is knowing what we have not known
before that makes uS wiser men.
, But often it also makes uS sadder men. Though'progress consists
in part in achieving things we have been striving for, this does not
mean that we shall like all its results or that all will be gainers.
And since our wishes and aims are also subject to change in the
course of the process, it is questionable whether the statement has
a clear meaning that the new state of affairs that progress creates
is a better one. Progress in the sense of the cumulative growth of
knowledge and power over nature is a term that says little about
whether the new state will give us more satisfaction than the old.
The pleasure may be solely in achieving what we have been striv
ing for, and the assured possession may give us little satisfaction.
The question whether, if we had to stop at our present stage of
development, we would in any significant sense be better off or
happier than if we had stopped a hundred or a thousand years ago
is probably unanswerable.

The answer, however, does not matter. What matters is the suc
cessful striving for what at each moment seems attainable. It is
not the fruits of,past success but the living in and for the future
in which human intelligence proves itself. Progress is movement
for movement's sake, for it is in the process oflearning, and in the
effects of having learned something new, that man enjoys the gift
of his intelligence.

The enjoyment of personal success will be given to large num
bers only in a society that, as a whole, progresses fairly rapidly.
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In a stationary society there will be about as many who will be
descending as there will be those rising. In order that the great
majority should in their individual lives participate in the ad
vance, it is necessary that it proceed at a considerable speed.
There can therefore be little doubt that Adam Smith was right
when he said: "I t is in the progressive state, while society is ad
vancing to the further acquisition, rather than when it has ac
quired its full complement of riches, that the condition of the la
bouring poor, of the great body of people, seems to be happiest
and the most comfortable. It is hard in the stationary, and miser
able in the declining state. The progressive state is really the cheer
ful and hearty state of all the different orders of society. The sta- .
tionary is dull; the declining melancholy.',g

It is one of the most characteristic facts of a progressive society
that in it most things which individuals strive for can be obtained
only through further progress. This follows from the necessary
character of the process: new knowledge and its benefi ts can spread
only gradually, and the ambitions of the many will always be
d,etermined by what is as yet accessible only to the few. It is mis
leading to think of those new possibilities as if they were, from
the beginning, a common possession of society which its members
could deliberately share; they become a common possession only
through that slow process by which· the achievements of the few,.
are made available to (he many. This is often obscured by the
exaggerated attention usually given to a few conspicuous major
steps in the development. But, more often than· not, major dis
coveries merely open new vistas, and long further efforts are neces
sary before the new knowledge that has sprung up somewhere can
be put to general use. It will have to pass through a long course
of adaptation, selection, combination, and improvement before
full use can be made of it. This means that there will always be
people who already benefit from new achievements that have not
yet reached others.

3. The rapid economic advance that we have come to expect
seems in a large measure to be 'the result of this inequality and to
be impossible without it. Progress at such a fast rate cannot pro
ceed on a uniform front but must take place in echelon fashion,
with some far ahead of the rest. The reason for this is concealed
by our habit of regarding economic progress chiefly as an accumu
lation of ever greater quantities of goods and equipment. But the
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rise of our standard of life is due at least as much to an increase
in knowledge which enables us not merely to consume more of the
same things but to use different things, and often things we did
not even know before. And though the growth of income depends
in part on the accumulation of capital, more probably depends on
our learning to use our resources more effectively and for new
purposes.

The growth of knowledge is of such special importance be
cause, while the material resources will always remain scarce and
will have to be reserved for limited purposes, the uses of new
knowledge (where we do not make them artificially scarce by pat
ents of monopoly) are unrestricted. Knowledge, once achieved,
becomes gratuitously available for the benefit of all. It is through
this free gift of the knowledge acquired by the experiments of
some members of society that general progress is made possible,
that the achievements of those who have gone before facilitate
the advance of those who follow.

. , At any stage of this process there will always be many things
we already, know how to produce but which are still too expensive
to provide for more than a few. And at an early stage they can
be made only through an outlay of resources equal to many times
the share of total income that, with an approximately equal dis
ttibution, would go to the few who eould benefit from them. At
first, a new good is commonly "the caprice of the chosen few before
it becomes a public need and forms part of the necessities of life.
For the luxuries of today are the necessities of tomorrow."lO
Furthermore, the new things will often become available to the
greater part of the people only because for some time they have
been the luxuries of the few.

Ifwe, in the wealthier countries, today can provide facilities and
conveniences for most which not long ago would have been physi

. cally impossible to produce in such quantities, this is in large meas
, ure the direct consequence of the fact that they were first made

for a few. All the conveniences of a comfortable home, ofour means
of transportation and communication, of entertainment and en
joyment, we could produce at first only in limited quantities; but
it was in doing this that we gradually learned to make them or
similar things at a much smaller outlay of resources and thus be
came able to supply them to the great majority. A large part of
the expenditure of the rich, though not intended for that end, thus
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serves to defray the cost of the experimentation with the new
things that, as a result, can later be made available to the poor.

The important point is not merely that we gradually learn to
make cheaply on a large scale what we already know how to make
expensively in small quantities but that only from an advanced
position does the next range of desires and possibilities become
visible, so that the selection of new goals and the effort toward
their achievement will begin long before the majority can strive
for them. If what they will want after their present goals ar.e real
ized is soon to be made available, it is necessary that the deveJop
ments that will bear fruit for the masses in twenty or fifty years'
time should be guided by the views of people who are already in .
the position of enjoying them.

If today in the United States or western Europe the relatively
poor can have a car or a refrigerator, an airplane trip or a radio,
at the cost of a reasonable part of their income, this was made
possible because in the past others with larger incomes were able
to spend on what was then a luxury. The path of advance is great
ly eased by the fact that it has been trodden before. It is because
scouts have found the goal that the road can be built for the less
lucky or less energetic. What today may seem extravagance or
even waste, because it is enjoyed by the few and even undreamed
of by the masses, is payment for the experimentation with a style,
of living that will eventually be available to many. The range of
what will be tried and later developed, the fund of experience that
will become available to all, is greatly extended by the unequal
distribution of present benefits; and the rate of advance will be
greatly increased if the first steps are taken long before the major
ity can profit from them. Many of the improvements would in
deed never become a possibility for all if they had not long before
been available to some. If all had to wait for better things until
they could be provided for all, that day would in many instances
never come. Even the poorest today owe their relative material
well-being to the results of past inequality.

4. In a progressive society as we know it, the comparatively
wealthy are thus merely somewhat ahead of the rest in the mate
rial advantages which they enjoy. They are already living in a
phase of evolution that the otlIers have not yet reached. Poverty
has, in consequence, become a relative, rather than an absolute,
concept. This does not m~ke it less bitter. Although in an a~vanced
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society the unsatisfied wants are usually no longer physical needs
but the results of civilization, it is still true that at each stage
some of the things most people desire can be provided only for a
few and can be made accessible to all only by further progress.
Most of what we strive for are things we want because others
already have them. Yet a progressive society, while it relies on
this process of learning and imitation, recognizes the desires it
creates only as a spur to further effort. It does not guarantee the
results to everyone. It disregards the pain of unfulfilled desire
aroused by the example of others. It appears cruel because it in
creases the desire of all in proportion as it increases its gifts to
some. Yet so long as it remains a progressive society, some must
lead, and the rest must follow.

The contention that in any phase of progress the rich, by ex
perimenting with new styles of living not yet accessible to the
poor, perform a necessary service without which the advance of
the poor would be very much slower will appear to some as a
piece of far-fetched and cynical apologetics. Yet a little reflec
tion will show that it is fully valid and that a socialist society
would in this respect have to imitate a free society. It would be
necessary in a planned economy (unless it could simply imitate
the example of other more advanced societies) to designate indi
viduals whose duty it would be to tryout the latest advances long
before they were made available to the rest. There is no way of
making generally accessible new and still expensive ways of living
except by their being ini tially practiced by some. It would not be
enough if individuals were allowed to try ou t particular new things.
These have their proper use and value only as an integral part of
the general advance in which they are the next thing desired. In
order to know which of the various new possibilities should be de
veloped at each stage, how and when particular improvements
ought to be fitted into the general advance, a planned society

, would have to provide for a whole class, or even a hierarchy of
classes, which would always move some steps ahead of the rest.
The situation would then differ from that in a free society merely
in the fact that the inequalities would be the result of design and
that the selection ofparticular individuals or groups would be done
by authority rather than by the impersonal process of the market
and the accidents of birth and opportunity. It should be added
that only those kinds of better living approved by authority
would be permissible and that they would be provided only for
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those specially designated. But, in order for a planned society to
achieve the same rate of advance as a free society, the degree of
inequality that would have to prevail would not be very different.

There is no practicable measure of the degree of inequality that
is desirable here. We do not wish, of course) to see the position of
individuals determined by arbitrary decision or a privilege con
ferred by human will on particular persons. It is difficult to see
however) in what sense it could ever be legitimate to say that any'
one person is too far ahead of the rest or that it wou1d be harmfu1
to society if the progress ofsomegreatly outstripped that ofbthers.
There might be justification for saying this if there appeared great
gaps in the scale of advance; bu t, as long as the graduation is more·
or less continuous and all the steps in the income pyramid are
reasonably occupied) it can scarcely be denied that those lower
down profit materially from the fact that others are ahead.

The objections spring from the misconception that those in the
lead claim the right to something that otherwise would be avail
able to the rest. This would be true if we thought in terms of a
single redistribution of the frui ts of past progress and not in terms
of that continuous advance which our unequal society fosters. In
the long run, the existence of groups ahead of the rest is clearly an
advantage to those who are behind, in the same way that, if we
could suddenly draw on the more advanced knowledge which some' .
other men on a previously unknown continent or on another planet
had gained under more favorable conditions) we would all profit
greatly.

5. The problems of equality are difficult to discuss dispas
sionately when members ofour own community are affected. They
stand out more clearly when we consider them in their wider
aspect) namely, the relation between rich and poor countries. We
are then less apt to be misled by the conception that each member
of any community has some natural right to a definite share of the
income of his· group. Although today most of the people of the
world benefit from one another's efforts, we certainly have no rea
son to consider the product of the world as the result of a unified
effort of collectiv·e humanity.

Although the fact that the people of the West are today so far
ahead of the others in wealth is in part the consequence of a great
er accumulation of capital) it is mainly the result of their more
effective utilization of knowledge. There can be little do~bt that
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the prospect of the poorer, "undeveloped" countries reaching the
present level of the West is very much better than it would have
been, had the West not pulled so far ahead. Furthermore, it is
better than it would have been, had some world authority, in the
course of the rise of modern civilization, seen to it that no part
pulled too far ahead of the rest and made sure at each step that
the material benefits were distributed evenly throughout the
world. If today some nations can in a few decades acquire a level
of material comfort that took the West hundreds or thousands of
years to achieve, is it not evident that their path has been made
easier by the fact that the W~stwas not forced to share its material
achievements with the rest-that it was no't held back but was
able to move far in advance of the others?

Not only are the countries of the West richer because they have
more advanced technological knowledge, but they have more ad
vanced technological knowledge because they are richer. And the
free gift of the knowledge that has cost those in the lead much

.to achieve enables those who follow to reach the same level at a
much smaller cost. Indeed, so long as some countries lead, all the
others can follow, although the conditions for spontaneous prog
ress may be absent in them. That even countries or groups which
do not possess freedom can profit from many of its fruits is one of
the reasons why the importance of freedom is not better under
stood. For many parts of the world the advance of civilization has
long been a derived affair, and, with modern communications,
such countries need not lag very far behind, though most of the
innovations may originate elsewhere. How long has Soviet Russia
or Japan been living on an attempt to imitate American technol
ogy! So long as somebody else provides most of the new knowledge
and does most of the experimenting, it may even be possible to
apply all this knowledge deliberately in such a manner as to benefit
most of the members of a given group at about the same time and
to the same degree. But, though an egalitarian society could ad
vance in this sense, its progress would be essentially parasitical,
borrowed from those who have paid the cost.

It is worth remembering in this connection that what enables a
country to lead in this world-wide development are its economical
ly most advanced classes and that a country that deliberately
levels such differences also abdicates its leading position-as the
example 0 f Great Bri tain so tragically shows. All classes there had
profited from the fact that a rich class with old traditions had de-
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manded products of a quality and taste unsurpassed elsewhere and
that Britain, in consequence, carne to supply to the rest of the
world. British leadership has gone with the disappearance of the
class whose style of living the others imitated. It may not be long
before the Bri tish workers will discover th~t they had profi ted by
being members of a community containing many persons richer
than they and that their lead over the workers in other countries
was in part an effect of a similar lead of their own rich over the
rich in other countries.

6. If on an international scale even major inequalities may be
of great assistance to the progress of all, can there be much doubt·
that the same is also true of such inequalities within a nation?
Here, too, the over-all speed of advance will be incre!1sed by those
who move fastest. Even if many fall behind at first, the cumula
tive effect of the preparation ot the path will, before long, suffi
ciently facilitate their advance that they will be able to keep their
place in the march. Members of a community containing many
who are rich enjoy, in fact, a great advantage not available to
those who, because they live in a poor country, do not profit from
the capital and experience supplied by the rich; it is difficult to
see, therefore, why this situation should justify a claim to a larger
share for the individual. It seems indeed generally to be the case, .
that, after rapid progress has continued for some time, the cumu
lative advantage for those who follow is great enough to enable
them to move faster than those who lead and that, in consequence,
the long-drawn-out column of human progr~s tends to close up.
The experience of the United States at least seems to indicate that,
once the rise in the position of the lower classes gathers speed,
catering to the rich ceases to be the main SQl.lrce of great gain and
gives place to efforts directed toward the needs of the masses.
Those forces which at first make inequality self-accentuating thus
later tend to diminish it.

Therefore, there must be two different ways of looking at the
possibility of reducing inequality and abolishing poverty by de
liberate redistribution-that is, from a long-term or a short-term
point of view. At any given moment we could improve the position
of the poorest by giving them what we took from the wealthy.
But, while such an equalizing of the positions in the column of
progress would temporarily quicken the closing-up of the ranks,
it would, before long, slow down the movement of th~ whole
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and in the long run hold back those in the rear. Recent European
experience strongly confirms this. The rapidity with which rich
societies here have become static, if not stagnant, societies through
egalitarian policies, while impoverished but highly competitive
countries have become very dynamic and progressive, has been
one of the most conspicuous features of the postwar period. The
contrast in this respect between the advanced welfare states of
Great Britain and the Scandinavian countries, on the one hand,
and countries like Western Germany, Belgium, or Italy, is begin
ning to be recognized even by the former. ll If a demonstration had
been needed that there is no more effective way of making a so
ciety stationary than by imposing upon all something like the same
average standard, or no more effective way of slowing down prog
ress than by allowing the most successful a standard only a little
above the average, these experiments have provided it.

Itis curious that, while in the case of a primitive country every
detached observer would probably recognize that its position
offered little hope so long as its whole population was on the same
low dead level and that the first condition for advance was that
some should pull ahead of the others, few people are willing to
admit the same of more advanced countries. Of course, a society
in which only the politically privileged are allowed to rise, or
where those who rise first gain political power and use it to keep
the others down, would be no better than an egalitarian society.
But all obstacles to the rise of some are, in the long run, obstacles
to the rise of all; and they are no less harmful to the true interest
of the multitude because they may gratify its momentary pas
sions. 12

7. With respect to the advanced countries of the West it is
sometimes contended that progress is too fast or too exclusively
material. These two aspects are probably closely connected. Times

, of very rapid material progress have rarely been periods of great
efflorescence of the arts, and both the greatest appreciation and the
finest products of artistic and intellectual endeavor have often ap
peared when material 'progress has slackened. Neither western
Europe of the nineteenth century nor the United States of the
twentieth is eminent for its artistic achievements. But the great
outbursts in the creation of non-material values seem to presup
pose a preceding improvement in economic condition. It is per
haps natural that generally after such periods of rapid growth of
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wealth there occurs a turning toward non-material things or that,
when economic activity no longer offers the fascination of rapid
progress, some of the most gifted men should turn to the pursuit
of other values.

This is, of course, only one and perhaps not even the most im
portant aspect of rapid material progress that makes many of
those who are in its van skeptical of its value. We must also ad
mit that it is not certain whether most people want all or even
most of the results of progress. For most of them it is an involun
tary affair which, while bringing them much they strive for, also
forces on them many changes they do not want at all. The indi
vidual does not have it in his power to choose to take part in prog-'
ress or not; and always it not only brings new opportunities but
deprives many of much they want, much that is dear and impor
tant to them. To some it may be sheer tragedy, and to all those
who would prefer to live on the fruits of past progress and not
take part in its future course, it may seem a curse rather than a
blessing.

There are, especially, in all countries and at all times groups.
that have reached a more or less stationary position, in which
habits and ways of life have been settled for generations. These
ways of life may suddenly be threatened by developments with
which they have had nothing to do, and not only the members of,
such groups bu t often ou tsiders also will wish them to be preserved.
Many of the peasants of Europe, particularly those in the remote
mountain valleys, are an example. They cherish their way of life,
though it has become a dead end, though it has become too de
pendent on urban civilization, which is continually changing, to
preserve itself. Yet the conservative peasant, as much as anybody
else, owes his way of life to a different type of person, to men
who were innovators. in their time and who by their innovations
forced a new manner of .living on people belonging to an earlier
state of culture; the nomad probably complained as much about
the encroachment of inclosed fields on his pastures as does the
peasant about the encroachments of industry.

The changes to which such people must submit are par.t of the
cost of progress, an illustration of the fact that not only the mass
of men but, strictly speaking, every human being is led by the
growth of civilization into a path that is not of his own choosing.
If the majority were asked their opinion of all the changes involved
in progress, they would probably want to prevent maJ!Y of its
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necessary conditions and consequences and thus ultimately stop
progress itself. And I have yet to learn of an instance when the
deliberate vote of the majority (as distinguished from the decision
of some governing elite) has decided on such sacrifices in the in
terest of a better future as is made by a free-market society. This
does not mean, however, that the achievement of most things men
actually want does not depend on the continuance of that prog
ress which, if they could, they would probably stop by preventing
the effects which do not meet with their immediate approval.

Not all the amenities that we can today provide for the few will
sooner or later be available to all; with such amenities as personal
services, it would be clearly impossible. They are among the ad
vantages which the wealthy are deprived of by progress. But most
of the gains of the few do, in the course of time, become available
to the rest. Indeed, all our hopes for the reduction of present
misery and poverty rest on this expectation. If we abandoned
progress, we should also have to abandon all those social improve
ments that we now hope for. All the desired advances in educa
tion and health, the realization of our wish that at least a large
proportion of the people should reach the goals for which they are
striving, depend on the continuance of progress. We have only to
rememherthat to prevent progress at the top would soon prevent
it all the way down, in order to see that this result is really the last
thing we want.

8. We have so far concerned ourselves mainly wi th our own coun
try or with those countries which we consider to be members of
our own civilization. But we must take into account the fact that

. the consequences of past progress-namely, world-wide extension
of rapid and easy communication of knowledge and ambitions
have largely deprived us of the choic"e as to whether or not we want
continued rapid progress. The new fact in our present position

, that forces us to push on is that the accomplishments of our civili
zation have become the object of desire and envy of all the rest of
the world. Regardless of whether from some higher point of view
our civilization is really better or not, we must recognize that its
material results are demanded by practically all who have come
to know them. Those people may not wish to adopt our entire
civilization, but they certainly want to be able to pick and choose
from it whatever suits them. We may regret, but cannot disre
gard, the fact that even where different civilizations are still pre-
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served and dominate the lives of the majority, the leadership has
fallen almost invariably into the hands of those who have gone
furthest in adopting the knowledge and technology of Western
civilization.13

While superficially it may seem that two types of civilization
are today competing for the allegiance of the people of the world,
the fact is that the promise they offer to the masses, the advan
tages they hold out to them, are essentially the same. Though the
free and the totalitarian countries both claim that their respective
methods will provide more rapidly what those people want, the
goal itself must seem to them the same. The chief difference is
that only the totalitarians appear clearly to know how they want'
to achieve that result, while the -free world has only its past
achievements to show, being by its very nature unable to offer any
detailed "plan" for further growth.

But if the material achievements ofour civilization have created
ambitions in others, they have also given them a new power to
destroy it if what they believe is their due is not given them. With

·.the knowledge of possibilities spreading faster than the material
benefits, a great part of the people of the world are today dis
satisfied as never before and are determined to take what they re
gard as their rights. They believe as much and as mistakenly as
the poor in anyone country that their goal can be achieved by a '.
redistribution of already existing wealth, and they have been COn
firmed in this belief by Western teaching. As their strength grows,
they will become able to extort such a redistribution if the increase
in wealth that progress produces is not fast enough. Yet a redis
tribution that slows down the rate of advance of those in the lead
must bring about a situation in which even more of the next im
provement will have to come from redistribution, since less will
be provided by ecoNomic growth.

The aspirations of the great mass of the world's population can
today be satisfied only by rapid material progress. There can be
little doubt that in their present mood a serious disappointment
of their expectations would lead to grave international friction
indeed, it would probably-lead to war. The peace of the world and,
with it, civilization itself thus depend on continued progress at a
fast rate. At this juncture we are therefore not only the creatures
but the captives of progress; even if we wished to, we could not
sit back and enjoy at leisure what we have achieved. Our task
must be to continue to lead, to move ahead along the path which
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.so many more are trying to tread in our wake. At some future date
when, after a long period of world-wide advance in material stand
ards, the pipelines through which it spreads are so filled that,
even when the vanguard slows down, those at the rear will for
some time continue to move at an undiminished speed, we may
again have it in our power to choose whether or not we want to go
ahead at such a rate. But at this moment, when the greater part
of mankind has only just awakened to the possibility of abolishing
starvation, filth, and disease; when it has just been touched by the
expanding wave of modern technology after centuries or millennia
of relative stability; and as a first reaction has begun to increase
in number at a frightening rate, even a small decline in our rate
of advance might be fatal to us.
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CHAPTER FOU'R

Freedom, Reason, and
Tradition

Nothing is more jertile in prodigies than the art
oj beingjru; but there is nothing more arduous than
the apprenticeship oj liberty .. ... Liberty is gener
ally established with dijfrculty in the midst oj storms;
it is perfected by civil discords; and its bmejit cannot
be appreciated until it is already old.

A. DE TOCQUEVILLE

1. Though freedom is not a state of nature but an artifact of '.
civilization, it did not arise from design. The institutions Of
freedom, like everything freedom has created, were not established
because people foresaw the benefits they would bring. But, once
its advantages were recognized, men began to perfect and extend
the reign of freedom and, for that purpose, to inquire how a
free society worked. This development of a theory of liberty
took place mainly in the eighteenth century. It began in two
countries, England and France. The first of these knew liberty;
the second did not. .

As a result, we have had to the present day two different
traditions in the theory of liberty:1 one empirical and unsys
tematic, the other speculative and rationalistic2-the first based
on an interpretation of traditions and institutions which had
spontaneously grown· up and were but imperfectly understood,
the second aiming at the construction of a utopia, which has
often been tried but never successfully. Nevertheless, it has been
the rationalist, plausible, and apparently logical .argument of
the French tradition, with its flattering assumptiQns about the
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unlimited powers of human reason, that has progressively gained
influence, while the less articulate and less explicit tradition
of English freedom has been on the decline.

This distinction is obscured by the facts that what we have
called the "French tradition" of liberty arose largely from an
attempt to interpret British institutions and that the conceptions
which other countries formed of British institutions were based
mainly on their description by French writers. The two traditions
became finally confused when they merged in the liberal movement
of the nineteenth century and when even leading British liberals
drew as much on the French as on the British tradition. 3 It was,
in the end, the victory of the Benthamite Philosophical Radicals
over the Whigs in England that concealed the fundamental
difference which in more recent years has reappeared as the
conflict between liberal democracy and "social" or totalitarian
democracy. 4

This difference was better understood a hundred years ago than
it is today. In the year of the European revolutions in which the
two traditions merged, the contrast between "Anglican" and "Gal
lican" liberty was still clearly described by an eminent German
American political philosopher. "Gallican Liberty," wrote Francis
Lieber in 1848, "is sought in the government, and according
to an Anglican point of view, it is looked for in a wrong place,
where it cannot be found. Necessary consequences of the Gallican
view are, that the French look for the highest degree of political
civilization in organization, that is, in the highest degree of inter
ference by public power. The question whether this interference
be despotism or liberty is decided solely by the fact who interferes,
and for the benefit of which class the interference takes place,
while according to the Anglican view this interference would
always be either absolutism or aristocracy, and the present
dictatorship of the ouuriers would appear to us an uncompromising

, aristocracy of the ouvriers."5
Since this was written, the French tradition has everywhere

progressively displaced the English. To disentangle the two tradi
tions it is necessary to look at the relatively pure forms in which
they appeared in the eighteenth century. What we have called
the "British tradition" was made explicit mainly by a group
of Scottish moral philosophers led by David Hume, Adam Smith,
and Adam Ferguson,6 seconded by their English contemporaries
Josiah Tucker, Edmund Burke, and William Paley, and drawing
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largely on a tradition rooted in the jurisprudence of the common
law. 7 Opposed to them was the tradition of the French Enlight
enment, deeply imbued with Cartesian rationalism: the Encyclo
pedists and Rousseau, the Physiocrats and Condorcet, are their
best-known representatives. Of course, the'division does 'not fully
coincide with national boundaries. Frenchmen like Montesquieu
and, later, Benjamin Constant and, above all, Alexis de Tocque
ville are probably nearer to what we have called the "British"
than to the "French" tradition. s And, in Thomas Hobbes, Britain
has provided at least one of the founders of the rationalist tradi
tion, not to speak of the whole generation of enthusiasts for the
French Revolution, like Godwin, Priestley, Price, and Paine,'
who (like Jefferson after his stay in France9) belong entirely to it.

2. Though these two groups are now commonly lumped together
as the ancestors of modern liberalism, there is hardly a greater
contrast imaginable than that between their respective concep
tions of the evolution and functioning of a social order and
the role played in it by liberty. The difference is directly traceable
to the predominance of an essentially empiricist view of the
world in England and a rationalist approach in France. The
m<J.in contrast in t\le practical conclusions to which these ap- '
proaches led has recently been well put, as follows: "One finds"
the essence of freedom in s?ontaneity and the absence of coercion,
the other believes it to be realized only in the pursuit and attain
ment of an absolute collective purpose" ;10 and "one stands for
organic, slow, half-conscious growth, the other for doctrinaire
deliberateness; one for trial and error procedure, the other for
an enforced solely valid pattern."ll It is the second view, as
J. L. Talmon has shown in an important book from which this
description is taken) that has become the origin of totalitarian
democracy.

The sweeping success of the political doctrines that stem
from the French tradition is probably due to their great appeal
to human pride and ambition. But we must not forget that the
political conclusions of the two schools derive from different
conceptions of how society works. In this respect the British
philosophers laid the foundations of a profound and essentially
valid theory, while the rationalist school was simply and complete
ly wrong.

Those British philosophers have given us an interpretation
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of the growth of civilization that is still the indispensable founda
tion of the argument for liberty. They find the origin of institutions,
not in contrivance or design, but in the survival of the successful.
Their view is expressed in terms of "how nations stumble upon
establishments which are indeed the result of human action
but not the execution of human design."12 It stresses that what
we call political order is much less the product of our ordering
intelligence than is commonly imagined. As their immediate
successors saw it, what Adam Smith and his contemporaries
did was "to resolve almost all that has been ascribed to positive
institution into the spontaneous and irresistible development
of certain obvious principles,-and to show with how little con
trivance or political wisdom the most complicated and apparently
artificial schemes of policy might have been erected,"13

This "anti-rationalistic insight into historical happenings that
Adam Smith shares with Hume, Adam Ferguson, and others"14
enabled them for the first time to comprehend how institutions

. 'and morals, language and law, have evolved by a process of cumu
lative growth and that it is only with and within this framework
that h\lman reason has grown and can successfully operate.
Their l:rgument is directed throughout against the Cartesian
conception of an independently and antecedently existing human
reason that invented these institutions and against the conception
that civil society was formed by some wise original legislator
or an original "social contract."l~ The latter idea of intelligent men
coming together for deliberation about how to make the world
anew is perhaps the most characteristic outcome of those design
theories. It found its perfect expression when the leading theorist
of the French Revolution, Abbe Sieyes, exhorted the revolutionary
assembly "to act like men just emerging from the state of nature
and coming together for the purpose of signing a social contract."16

The ancients understood the conditions of liberty better than
, that. Cicero quotes Cato as saying that the Roman constitution

was superior to that of other states because it "was based upon
the genius, not of one man, but of many: it was founded, not in
one generation, but in' a long period of several centuries and
many ages of men. For, said he, there never has lived a man
possessed of so great a genius that nothing could escape him,
nor could the combined powers of all men living at one time
possibly make all the necessary provisions for the future without
the aid of actual experience and the test of time."17 Neither
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republican Rome nor Athens-the two free nations of the ancient
world-could thus serve as an example for the rationalists. For
Descartes, the fountainhead of the rationalist tradition, it was
indeed Sparta that provided 'the model; for her greatness "was
due not the pre-eminence of each of its laws in particular ... but
to the circumstance that, -originated by a single individual, they
all tended to a single end."18 And it was Sparta which became
the ideal of liberty for Rousseau as well as for Robespierre and
Saint-Just and for most of the later advocates of "social" or
totalitarian democracy.19

Like the ancient, the modern British conceptions of liberty
grew against the background of a comprehension, first achieved'
by the lawyers, of how institutions had developed. "There are
many things specially in laws and governments," wrote Chief
Justice Hale in the seventeenth century in a' critique of Hobbes,
"that mediately, remotely,and consequentially are reasonable
to be approved, though the reason of the party does not presently
or immediately and distinctly see its reasonableness.... Long
',experience makes more discoveries touching conveniences or in
conveniences of laws than is possible for the wisest council of men
at first to foresee. And that those amendments and supp1ements
that through the various experiences of wise and knowing men'
have been applied to any law must needs be better suited to the'
convenience of laws, than the best invention of the most pregnant
wits not aided by such a series and tract of experience.... This
adds to :::he difficulty of a present fathoming of the reason of laws,
because they are the production of long and iterated experience
which, though it be commonly called the mistress of fools, yet
certainly it is the wisest expedient among mankind, and discovers
those defects and' supplies which no wit of man could either
at once foresee or aptly remedy.... It is not necessary that the
reasons of the institution should be evident unto us. It is sufficient
that they are instituted laws that give a certainty to us, and it is
reasonable to observe them though the particular reason of the
institution appear not."20

3. From these conceptions gradually grew a body ot social
theory that showed how, in the relations among men, complex
and orderly and, in a very definite sense, purposive institutions
might grow up which owed little to design, which were not
invented but arose from the separate actions of many men
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The Conflicting Assumptions oj the Two Approaches

who did not know what they were doing. This demonstration
that something greater than man's individual mind may grow
from men's fumbling efforts represented in some ways an even
greater challenge to all design theories than even the later theory
of biological evolution. For the first time it was shown that an
evident order which was not the product of a designing human
intelligence need not therefore be ascribed to the design of a higher,
supernatural intelligence, but that there was a third possibility
the emergence of order as the result of adaptive evolution.21

Since the emphasis we shall have to place on the role' that
selection plays in this process of social evolution today is likely
to create the impression that we are borrowing the idea from
biology, it is worth stressing that it was, in fact, the other way
round: there can be little doubt that it was from the theories
of social evolution that Darwin and his contemporaries derived
the suggestion for their theories.22 Indeed, one of those Scottish
philosophers who first developed these ideas anticipated Darwin
'even in the biological field;23 and the later application of these
conceptions by the various "historical schools" in law and lan
guage rendered the idea that similarity of structure might be
accounted for by a common origin24 a commonplace in the study
of social phenomena long before it was applied to biology. It
is unfortunate that at a later date the social sciences, instead of
building on these beginnings in their own field, re-imported
some of these ideas from biology and with them brought in such
conceptions as "natural selection," "struggle for existence," and
"survival of the fittest," which are not appropriate in their
field; for in social evolution, the decisive factor is not the selection

.of the physical and inheritable properties of the individuals
but the selection by imitation of successful institutions and habits.
Though this operates also through the success of individuals and
groups, what emerges is not an inheritable attribute of individuals,

, but ideas and skills-in short, the whole cultural inheritance
which is passed on by learning and imitation.

4. A detailed comparison of the two traditions would require
a separate book; here we can merely single out a few of the
crucial points on which they differ.

While the rationalist tradition assumes that man was originally
endowed with both the intellectual and the moral attributes that
enabled him to fashion civilization deliberately, the evolutionists
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made it clear that civilization was the accumulated hard-earned
result of trial and error; that it was the sum of experience, in
part handed from generation to generation as explicit knowledge,
but to a larger extent embodied in tools and institutions which
had proved themselves superior-institutions whose significance
we might discover by analysis but which will also serve men's
ends without men's understanding them. The Scottish theorists
were very much aware how delicate this artificial structure of
civilization was which rested on man's more primitive and fe
rocious instincts being tamed and checked by institutions that
he neither had designed nor could control. They were very
far from holding such naive views, later unjustly laid at the
door of their liberalism, as the "natural goodness of man,"
the existence of a "natural harmony of interests," or' the beneficent
effects of "natural liberty" (even though they did sometimes use
the last phrase). They knew that it required the artifices ofinstitu
tions and traditions to reconcile the conflicts of interest. Their
problem was how "that universal mover in human nature, self
love, may receive such direction in this case (as in all others)
as to promote the public interest by those efforts it shall make
towards pursuing its own."25 It was not "natural liberty" in
any literal sense, but the institutions evolved to secure "life, lib
erty, and property," which made those individual efforts bene
ficia1. 26 Not Locke, nor Hume, nor Smith, nor Burke, could
ever have argued, as Bentham did, that "every law is an evil
for every law is an infraction of liberty."27 Their argument
was never a complete laissez faire argument, which, as the
very words show, is also part of the French rationalist tradition
and in its literal sense was never defended by any of the English
classical economists.28 They knew better than most of their
later critics that if was not some sort of magic but the evolution
of "well-constructed institutions," where the "rules and principles
of contending interests and compromised advantages"29 would
be reconciled, that had successfully channeled individual efforts
to socially beneficial aims. In fact, their argument was never
antistate as such, or anarchistic, which is the logical outcome of
the rationalistic laissez faire doctrine; it was an argument that
accounted both for the proper functions of the state and for the
limits of state action.

The difference is particularly conspicuous in the respective
assumptions of the two schools concerning individual human
nature. The rationalistic design theories were necessarily based
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Custom and Tradition

on the assumption of the individual man's propensity for rational
action and his natural intelligence and goodness. The evolutionary
theory, on the contrary, showed how certain institutional arrange
ments would induce man to use his intelligence to the best
effect and how institutions could be framed so that bad people
could do least harm. 30 The antirationalist tradition is here closer
to the Christian tradition of the fallibility and sinfulness of man,
while the perfectionism of the rationalist is in irreconcilable con
fEct with it. Even such a celebrated figment as the "economic
man" was not an original part of the British evolutionary tradi
tion. It would be only a slight exaggeration to say that, in the
view of those British philosophers, man was by nature lazy
and indolent, improvident and wasteful, and that it was only
by the force of circumstances that he could be made to behave
economically or would learn carefully to adjust his means to his
ends. The homo oeconomicus was explicitly introduced, with much
else that belongs to the rationalist rather than to the evolutionary

. ,tradi tion, only by the yo ,mger Mill. 31

5. The greatest difference between the two views, however,
is in their respective ideas about the role of traditions and the
value of all the other products of unconscious growth proceeding
throughout the ages. 32 It would hardly be unjust to say that
the rationalistic approach is here opposed to almost all that is the
distinct product of liberty and that gives liberty its value. Those
who believe that all useful institutions are deliberate contrivances
and who cannot conceive of anything serving a human purpose
that has not been consciously designed are almost of necessity
enemies of freedom. For them freedom means chaos.

To the empiricist evolutionary tradition, on the other hand,
the value of freedom consists mainly in the opportunity it provides
for the growth of the undesigned, and the beneficial functioning
of a free society rests largely on the existence of such freely grown
institutions. There probably never has existed a genuine belief
in 'freedom, and there has certainly been no successful attempt
to operate a free society, without a genuine reverence for grown
institutions, for customs and habits and "all those securities
of liberty which arise from regulation of long prescription and an
cient ways."33 Paradoxical as it may appear, it is probably true
that a successful free society will always in a large measure be
a tradi tion-bound society. 34

This esteem for tradition and custom, of grown institutions,
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and of rules whose origins and rationale We do, not know does
not, of course, mean-as Thomas Jefferson believed with a char
acteristic rationalist misconception-that we "ascribe to men of
preceding age a wisdom more than human, and ... suppose what
they did beyond amendment."35 Far from assuming that those
who created the institutions were wiser than we are, the evolution
ary view is based on the insight that the result of the experimenta
tion of many generations may embody more experience than any
one man possesses.

6. We have already considered the various institutions and
habits, tools and methods of doing things, which have emerged'
from this process and constitute our inherited civilization. But
we have yet to look at those rules of conduct which nave grown
as part of it, which are both a product and a condition of freedom.
Of these conventions and customs of human intercourse, the moral
rules are the most important but by no means the only significant
ones. We understand one another and get along with one another,
are able to act successfully on our plans, because, most of the
time, members of our civilization conform to unconscious patterns
of conduct, show a regularity in their actions that is not the
result of commands or coercion, often not even of any 'conscious .
adherence to known rules, bu to f firmly established habi ts and tra- '
ditions. The general observance of these conventions is a necessary
condition of the orderliness of the world in which we live, of
our being able to find our way in it, though we do not know
their significance and may not even be consciously aware of
their existence. In some instances it would be necessary, for the
smooth running of society, to secure a similar uniformity by
coercion, if such conventions or rules were not observed often
enough. Coercion, then, may sometimes be avoidable only because
a high degree of voluntary conformity exists, which means that
voluntary conformity may be a condition of a beneficial working
of freedom. It is indeed a truth, which all the great apostles
of freedom outside the rationalistic school have never tired of
emphasizing, that freedom has never worked without deeply
ingrained moral beliefs and that coercion can be reduced to
a minimum only where individuals can be expected as a rule
to conform voluntarily to certain principles. 36

There is an advantage in ob.edience to such r'.lles not being
coerced, not only because coercion as such is bad, but. because
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The Rule of Morals

it is, in fact, often desirable that rules should be observed only
in most instances and that the individual should be able to
transgress them when it seems to him worthwhile to incur the
odium which this will cause. It is also important that the strength
of the social pressure and of the force of habit which insures their
observance is variable. It is this flexibility of voluntary rules which
in the field of morals makes gradual evolution and spontaneous
growth possible, which allows further experience to lead to modi
fications and improvements. Such an evolution is possible only
with rules which are neither coercive nor deliberately imposed
rules which, though observing them is regarded as merit and
though they will be observed by the majority, can be broken
by individuals who feel that they have strong enough reasons
to brave the censure of their fellows. Unlike any deliberately
imposed coercive rules, which can be changed only discontinuously
and for all at the same time, rules of this kind allow for gradua.l
and experimental change. The existence of individuals and groups

. simultaneously observing partially different rules provides the
opportunity for the selection of the more effective ones.

It is this submission to undesigned rules and conventions
whose significance and importance we largely do not understand,
this reverence for the traditional, that the rationalistic type
of mind finds so uncongenial, though it is indispensable for the
working of a free society. It has its foundation in the insight
which David Hume stressed and which is of decisive importance
for the antirationalist, evolutionary tradition-namely, that "the
rules of morality are not the conclusions of our reason."37 Like all
other values, our morals are not a product but a presupposition
of reason, part of the ends which the instrume~t of our intellect
has been developed to serve. At anyone stage of our evolution,
the system of values into which we are born supplies the ends
which our reason must serve. This givenness of the value frame
work implies that, although we must always strive to improve our
institutions, we can never aim to remake them as a whole and
that, in our efforts to improve them, we must take for granted
much that we do not understand. We must always work inside
a framework of both values and institutions which is not of our
own making. In particular, we can never synthetically construct
a new body of moral rules or make our obedience of the known
rules dependent on our comprehension of the implications of this
obedience in a given instance.
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7. The rationalistic attitude to these problems is best seen
in its views on what it calls "superstition."38 I do not wish to
underestimate the merit of the persistent and relentless fight
of the eighteenth and nineteenth centuries against beliefs which
are demonstrably false. sg But we must remember that the extension
of the concept of superstition to all beliefs which are not demon
strably true lacks the same justification and may often be harmful.
That we ought not to believe anything which has been shown
to be false does not mean that we ought to believe only what has
been demonstrated to be true. There are good reasons why any
person who wants to live and act successfully in society must
accept many common beliefs) though the value of these reasons
may have little to do .with their demonstrable truth. 40 Such
beliefs will also be based on some past experience but not on
experience for which anyone can produce the evidence. The
scientist) when asked to accept a generalization in his field)
is of course entitled to ask for the evidence on which it is based.
Many of the beliefs which in the past expressed the accumulated
~xperience of the race have been disproved in this manner.
This does not mean) however) that we can reach the stage where
we can dispense with all beliefs for which such scientific evidence
is lacking. Experience comes to man in many more fotms than
are commonly recognized by the professional experimenter or'·
the seeker after explicit knowledge. We would destroy the founda
tions of much successful action if we disdained to rely on ways
of doing things evolved by the process of trial and error simply
because the reason for their adoption has not been handed
down to us. The appropriateness of our conduct is not necessarily
dependent on our knowing why it is so. Such understanding
is one way of making our conduct appropriate) but not the
only one. A steriliz.ed world of beliefs) purged of all elements
whose value could not be positively demonstrated, would probably
be not less lethal than would an equivalent state in the biological
sphere.

While this applies to all our values, it is most important in
the case of moral rules of conduct. Next to language, they are
perhaps the most important instance of an undesigned growth,
of a set of rules which govern our lives but of which we can say
neither why they are what they are nor what they do to us: we
do not know what the consequences of observing them are for
us as individuals and as a group. And it is against the_demand
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for submission to such rules that the rationalistic spirit is in con
stant revolt. It insists on applying to them Descartes's principle
which was "to reject as absolutely false all opinions in regard
to which I could suppose the least ground for doubt."41 The
desire of the rationalist has always been for the deliberately con.:.
structed, synthetic system of morals, for the system in which,
as Edmund Burke has described it, "the practice of all moral
duties, and the foundations of society, rested upon their reasons
made clear and demonstrative to every individual."42 The ra
tionalists of .the eighteenth century, indeed, explicitly argued that,
since they knew human nature, they "could easily find the morals
which suited it."43 They did not understand that what they
called "human nature" is very largely the result of those moral
conceptions which every individual learns with language and
thinking.

8. An interesting symptom of the growing influence of this
,rationalist conception is the increasing substitution, in all lan
guages known to me, of the word "social" for the word "moral"
or simply "good." It is instructive to consider briefly the signifi
cance of this. 44 When people speak of a "social conscience"
as against mere "conscience," they are presumably referring
to an awareness of the particular effects of our actions on other
people, to an endeavor to be guided in conduct not merely by
traditional rules but by explicit consideration of the particular
consequences of the action in question. They are in effect saying
that our action should be guided by a full understanding of the
functioning of the social process and that it should be our aim,

. through conscious assessment of the concrete facts of the situation,
to produce a foreseeable result which they describe as the "social
good."

The curious thing is that this appeal to the "social" really
involves a demand that individual intelligence, rather than rules
evolved by society, should guide individual action-that men
should dispense with the use of what could truly be called "social"
(in the sense of being a product of the impersonal process of
society) and should rely on their individual judgment of the par
ticular case. The preference for "social considerations" over the
adherence to moral rules is, therefore, ultimately the result of a
contempt for what really is a social phenomenon and of a belief
in the superior powers of individual human reason.
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The answer to these rationalistic demands is) of course) that
they require knowledge which exceeds the capacity of the individ
ual human mind and that) in the attempt to comply with them)
most men would become less useful members of society than
they are while they pursue their own a~ms within the limits
set by the rules of law and morals.

The rationalist argument here overlooks the point that) quite
generally) the reliance on abstract rules is a device we have
learned to use because our reason is insufficient to master the
full detail of complex reality. 45 This is as true when we deliberately
formulate an abstract rule for our individual guidance as when
we submit to the common rules of action WhICH have been evolved
by a social process.

We all know that) in the pursuit of our individual aims, we
are not likely to be successful unless we lay down for ourselves some
general rules to which we will adhere without reexamining their
justification in every particular instance. In ordering our day)
in doing disagreeable. but necessary tasks at once) in refraining
from certain stimulants) or in suppressing certain impulses) we
frequently find it necessary to make such practices an unconscious
habit, because we know that without this the rational grounds
which make such behavior desirable would not be sufficiently
effective to balance te"l1porary desires and to make us do what '.
we should wish to do from a long-term point of view. Though
it sounds paradoxical to say that in order to make ourselves
act rationally we often find it necessary to be guided by habit
rather than reflection) or to say that to prevent ourselves from
making the wrong decision we must deliberately reduce the range
of choice before us) we all know that this is often necessary in
practice if we are to achieve our long-range aims.

The same consider.ations apply even more where our conduct
will directly affect not ourselves but others and where our primary
concern) therefore) is to adjust our. actions to the actions and
expectations of others so that we avoid doing them unnecessary
harm. Here it is unlikely that any individual would succeed in ra
tionally constructing rules which would be more effective for their
purpose than those which have been gradually evolved; and) even
if he did) they could not really serve their purpose unless they
were observed by all. We have thus no choice but to submit
to rules whose rationale we often do not know) and to do so
whether or not we can see that anything important dep~nds on
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their being observed in the particular instance. The rules of
morals are instrumental in the sense that they assist mainly in
the achievement of other human values; however, since we only
rarely can know what depends on their being followed in the
particular instance, to observe them must be regarded as a value
in itself, a sort of intermediate end which we must pursue without
questioning its justification in the particular case.

9. These considerations, of course, do not prove that all the
sets of moral beliefs which have grown up in a society will be
beneficial. Just as a group may owe its rise to the morals which
its members obey, and their values in consequence be ultimately
imitated by the whole nation which the successful group has come
to lead, so may a group or nation destroy itself by the moral
beliefs to which it adheres. Only the eventual results can show
whether the ideals which guide a group are beneficial or destruc
tive. The fact that a society has come to regard the teaching

'of certain men as the embodiment of goodness is no proof that
it might not be the society's undoing if their precepts were gen
erally followed. It may well be that a nation may destroy itself
by following the teaching of what it regards as its best men,
perhaps saintly figures unquestionably guided by the most un
selfish ideals. There would be little danger of this in a society
whose members were still free to choose their way of practical
life, because in such a society such tendencies would be self
corrective: only the groups guided by "impractical" ideals would
decline, and others, less moral by current standards, would
take their place. But this will happen only in a free society in

. which such ideals are not enforced on all. Where all are made
to serve the same ideals and where dissenters are not allowed

. to follow different ones, the rules can be proved inexpedient only
by the decline of the whole nation guided by them.

The important question that arises here is whether the agree
ment of a majority on a moral rule is sufficient justification for
enforcing iton a dissenting minor~ty or whether this power ought
not also to be limited by more general rules-in other words,
whether ordinary legislation should be limited by general prin
ciples just as the moral rules of individual conduct preclude
certain kinds of action, however good may be their purpose.
There is as much need of moral rules in political as in individual
action, and the consequences of successive collective decisions
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as well as those of individual decisions will be beneficial only
if they are all in conformity with common principles.

Such moral rules for collective action are developed only with
difficulty and very slowly. But this should be taken as an indica
tion of their preciousness. The most important among the few
principles of this kind that we have developed is individual
freedom, which it is most appropriate to regard as a moral prin
ciple of political action. Like all moral principles, it demands
that it be accepted as a value in itself, as a principle that must
be respected without our asking whether the consequences in
the particular instance will be beneficial. We shall not achieve
the results we want if we do not accept it as a creed or presumption
so strong that no considerations of expediency can be allowed
to limit it.

The argument for liberty, in the last resort, is indeed an
argument for principles and ·against expediency in collective
action,46 which, as we shall see, is equivalent to saying that
only the judge and not the administrator may order coercion.
When one of the intellectual leaders of nineteenth-century liberal
ism, Benjamin Constant, described liberalism as the systeme
de principes,47 he pointed to the heart of the matter. Not only
is liberty a system under which all government action is guided '

.by principles, but it is an ideal that will not be preserved unless
it is itself accepted as an overriding principle governing all par
ticular acts of legislation. Where no such fundamental rule is
stubbornly adhered to as an ultimate ideal about which there
must be no compromise for the sake of material advantages-as
an ideal which, even though it may have to be temporarily
infringed during a passing emergency, must form the basis ofall
permanent arrangements-freedom is almost certain to be de
stroyed by piecemeal encroachments. For in each particular
instance it will be possible to promise concrete and tangible
advantages as the result of a curtailment of freedom, while the
benefits sacrificed will in their nature always be unknown and
uncertain. If freedom were not treated as the supreme principle,
the fact that the promises which a free society has to offer can
always be only chances and not certainties, only opportunities
and not definite gifts to particular individuals, would inevitably
prove a fatal weakness and lead to its slow erosion.
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10. The reader will probably wonder by now what role there
remains to be played by reason in the ordering of social affairs,
if a policy of liberty demands so much refraining from deliberate
control, so much acceptance of the undirected and spontaneously
grown. The first answer is that, if it has become necessary to
seek appropriate limits to the uses of reason here, to find these
limits is itself a most important and difficult exercise of reason.
Moreover, if our stress here has been necessarily on those limits,
we have certainly not meant to imply thereby that reason has
no important positive task. Reason undoubtedly is man's most
precious possession. Our argument is intended to show merely
that it is not all-powerful and that the belief that it can become
its own mast'er and'control its own development may yet destroy
it. What we have attempted is a defense of reason against its
abuse by those who do not understand the conditions of its
effective functioning and continuous growth. It is an appeal
to men to see that we must use our reason intelligently and that,

,in order to do so, we must preserve that indispensable matrix
of the uncontrolled and non-rational which is the only environment
wherein reason can grow and operate effectively.

The antirationalistic position here taken must not be con
founded with irrationalism or any appeal to mysticism. 48 What
is advocated here is not an abdication of reason but a rational
examination of the field where reason is appropriately put in
control. Part of this argument is that such an intelligent use
of reason does not mean the use of deliberate reason in the maxi
mum possible number of occasions. In opposition to the naive
rationalism which treats our present reason as an absolute, we
must continue the efforts which David Hume commenced when
he "turned against the enlightenment its own weapons" and
undertook "to whittle down the claims of reason by the use of
rational analysis."49

The first condition for such an intelligent use of reason in
the ordering of human affairs is that we learn to understand what
role it does in fact play and can play in the working of any
society based on the co-operation of many separate minds. This
means that, before we can try to remold society intelligently,
we must understand its functioning; we must realize that, even
when we believe that we understand it, we may be mistaken.
What we must learn to understand is that human civilization
has a life of its own, that all our efforts to improve things must
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operate within a working whole which we cannot entirely control,
and the operation of whose forces we can hope merely to facilitate
and assist so far as we understand them. Our attitude ought to
be similar to that of the physician toward a living organism:
like him, we have to deal with a self-maintaining whole which
is kept going by forces which we cannot replace and which we
must therefore use in all we try to achieve. What can be done
to improve it must be done by working with these forces rather
than against them. In all our endeavor at improvement we must
always work inside this given whole, aim at piecemeal, rather
than total, construction,50 and use at each stage the historical
material at hand and improve details step by step rather than
attempt to redesign the whole.

None of these conclusions are arguments against the use of
reason, but only arguments against such uses as require any
exclusive and coercive powers of government; not arguments
against experimentation, but arguments against all exclusive,
monopolistic power to experiment in a particular field-power
which brooks no alternative and which lays a claim to the posses
sion of superior wisdom-and against the consequent preclusion
of solutions better than the ones to which those in power have
committed themselves.
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CHAPTER FIVE

Responsibility and Freedom

It is doubtful that democracy could survive in a
society organized on the principle oj therapy rather
than judgment, error rather than sin. Ij men arejree
and equal, they must be judged rather than hospital-
ized. .

F. D. WORMUTH

1. Liberty not only means that the individual has both the
opportunity and the burden of choice; it also means that he must
bear the consequences of his actions and will receive praise or
blame for them. Liberty and responsibility are inseparable. A
free society will not function or maintain itself unless its members
regard it as right that each individual occupy the position that
results from his action and accept it as due to his own action.
Though it can offer to the individual only chances and though
the outcome of his efforts will depend on innumerable accidents,

.it forcefully directs his attention to those circumstances that
he':an control as if they were the only ones that mattered. Since
the individual is to be given the opportunity to make use of
circumstances that may be known only to him and since, as a
rule, nobody else can know whether he has made the best use
of them or not, the presumption is that the outcome of his actions
is determined by them, unless the contrary is quite obvious.

This belief in individual responsibility, which has always been
strong when people firmly believed in individual freedom, has
markedly declined, together with the esteem for freedom. Re
sponsibility has become an unpopular concept, a word that
experienced speakers or writers avoid because of the obvious
boredom or animosity with which it is received by a generation
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that dislikes all moralizing. It often evokes the outright hostility
of men who have been taught that it is nothing but circumstances
over which they have no control that has determined their position
in life or even their actions. This denial of responsibility is, how
ever, commonly due to a fear of responsibility, a fear that neces
sarily becomes also a fear of freedom. l It is doubtless because
the opportunity to build one's own life also means an unceasing
task, a discipline that man must impose upon himself if he is to
achieve his aims, that many people are afraid of liberty.

2. The concurrent d~cline in esteem for individual liberty
and individual responsibility is in a great measure the result
of an erroneous interpretation of the lessons of science. The
older views were closely connected with a belief in the "freedom
of the will," a conception that never did have a precise meaning
but later seemed to have been deprived of foundation by modern
science. The increasing belief that all natural phenomena are
uniquely determined by antecedent events or subject to recogniz
~ble laws and that man himself should be seen as part of nature
led to the conclusion that man's actions and the working of his
mind must also be regarded al'; necessarily determined by external
circumstances. The conception of universal determinism that dom
inated nineteenth-century science2 was thus applied to the conduct,
of human beings, and this seemed to eliminate the spontaneity
of human action. It had, of course, to be admitted that there
was no more than a general presumption that human actions were
also subject to natural law and that we actually did not know
how they were determined by particular circumstances except,
perhaps, in the rarest of instances. But the admission that the
working of man's mind must be believed, at least in principle,
to obey uniform laws appeared to eliminate the role of an individ
ual personality which is essential to the conception of freedom and
responsibility.

The intellectual history of the last few generations gives us
any number of instances of how this determinist picture of the
world has shaken the foundation of the moral and political belief
in freedom. And many scientifically educated people today would
probably agree with the scientist who, when writing for the
general public, admitted that freedom "is a very troublesome
concept for the scientist to discuss, partly because he is not
convinced that, in the last analysis, there is such a_thing.'"
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Both Discredited by Doubt

More recently, it is true, physicists have, it would seem with some
relief, abandoned the thesis of universal determinism. It is dou bt
ful, however, whether the newer conception of a merely statistical
regularity of the world in any way affects the puzzle about the
freedom of the will. For it would seem that the difficulties that
people have had concerning the meaning of voluntary action and
responsibility do not at all spring from any necessary consequence
of the belief that human action is causally determined but are
the result of an intellectual muddle, of drawing conclusions which
do not follow from the premises.

It appears that the assertion that the will is free has as little
meaning as its denial and that the whole issue is a phantom
problem,4 a dispute about words in which the contestants have
not made clear what an affirmative or a negative answer would
imply. Surely, those who deny the freedom of the will deprive
the word "free" of all its ordinary meaning, which describes
action according to one's own will instead of another's; in order
'not to make a meaningless statement, they should Qffer some other
definition, which, indeed, they never do.5 Furthermore, the whole
suggestion that "free" in any relevant or meaningful sense pre
cludes the idea that action is necessarily determined by some
factors proves on examination to be entirely unfounded.

The confusion becomes obvious when we examine the conclusion
generally drawn by the two parties from their respective positions.
The determinists usually argue that, because men's actions are
completely determined by natural causes, there could be no
justification for holding them responsible or praising or blaming
their actions. The voluntarists, on the other hand, contend that,

.because there exists in man some agent standing outside the
chain of cause and effect, this agent is the bearer of responsibility
and the legitimate object of praise and blame. Now there can
be little doubt that, so far as these practical conclusions are
concerned, the voluntarists are more nearly right, while the
determinists are merely confused. The peculiar fact about the
dispute is, however, that in neither case do the conclusions
follow from the alleged premises. As has often been shown, the
conception of responsibility rests, in fact, on a determinist view,6
while only the construction of a metaphysical "self" that stands
outside the whole chain of cause and effect and therefore could
be treated as uninfluenced by praise or blame could justify man's
exemption from responsibility.
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3. It would be possible, of course, to construct, as illustration
of an alleged determinist position, a bogey of an automaton
that invariably responded to the events in its environment in
the same predictable manner. This would correspond, however,
to no position that has ever been serio~sly maintained even
by the most extreme opponents of the "freedom of the will."
Their contention is that the conduct of a person at any moment,
his response to any set of external circumstances, will be deter
mined by the joint effects of his inherited constitution and all
his accumulated experience, with each new experience being inter
preted in the light of earlier individual experience-a cumulative
process which in each instance produces a unique and distinct
personality. This personality operates as a sort of filter through
which external events produce conduct which can be predicted
with certainty only in exceptional circumstances. What the de
terminist position asserts is that those accumulated effects of
heredity <tnd past experience constitute the whole of the individual
personality, that there is no other "self" or "I" whose disposition
cannot be affected by external or material influences. This means
that all those factors whose influence is sometimes inconsistently
denied by those who deny the "freedom of the will," such as
reasoning or argffinent, persuasion or censure, or the expectation
of praise or blame, are really among the most important factors
determining the personality and through it the particular action '.
of the individual. It is just because there is no separate "self"
that stands outside the chain of causation that there is also no
"self" that we could not reasonably try to influence by reward or
punishment. 7

That we can, in fact, often influence people's conduct by educa
tion and example, rational persuasion, approval or disapproval,
has probably never. been seriously denied. The only question
that can be legitimately asked is, therefore, to what extent
particular persons in given circumstances are likely to be influ
enced in the desired direction by the knowledge that an action
will raise or lower them in the esteem of their fellows or that they
can expect reward or punishment for it.

Strictly speaking, it is nonsense to say, as is so often said,
that "it is not a man's fault that he is as he is," for the aim
of assigning responsibility is to make him different from what
he is or might be. If we say that a person is responsible for the
consequences of an action, this is not a. statement of fact or an
assertion about causation. The statement would, of cou.!se, not

{74 }



The Function of Assigning Responsibility

be justifiable if nothing he "might" have done or omitted could
have altered the result. But when we use words like "might"
or "could" in this connection, we do not mean that at the moment
of his decision something in him acted otherwise than was the
necessary effect of causal laws in the given circumstances. Rather,
the statement that a person is responsible for what he does
aims at making his actions different from what they would be if
he did not believe it to be true. We assign responsibility to
a man, not in order to say that as he was he might have acted
differently, but in order to make him different. If I have caused
harm to somebody by negligence or forgetfulness; "which I
could not help" in the circumstances, this does not exempt me
from responsibility but should impress upon me more strongly
than before the necessity of keeping the possibility of such
consequences in mind. 8

The only questions that can be legitimately raised, therefore,
are whether the person 'lpon whom we place responsibility for a

,particular action or its consequences is the kind of person who is
accessible to normal motives (that is, whether he is what we call
a responsible person) and whether in the given circumstances
such a person can be expected to be influenced by the considera
tions and beliefs we want to impress upon him. As in most such
problems, our ignorance of the particular circumstances will
regularly ,be such that we will merely know that the expectation
that they will be held responsible is likely, on the whole, to
influence men in certain positions in a desirable direction. Our
problem is generally not whether certain mental factors were
operative- on the occasion of a particular action but how certain
considerations might be made as effective as possible in guiding

. action. This requires that the individual be praised or blamed,
whether or not the expectation of this would in fact have made
any difference to the action. Of the effect in the particular instance
we may never be sure, but we believe that, in general, the knowl
edge that he will be held responsible will influence a person's
conduct in a desirable direction. In this sense the assigning
of responsibili ty does not involve the assertion of a fact. It
is rather of the nature 'of a convention intended to make people
observe certain rules. Whether a particular convention of this
kind is effective may always be a debatable question. We shall
rarely know more than that experience suggests that it is or is
not, on the whole, effective.

Responsibility has become primarily a legal concept, because
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the law requires clear tests to decide when a person's actions
create an obligation or make him liable to punishment. But
it is, of course, no less a moral concept, a conception which
underlies our view of a person's moral duties. In fact, its scope
extends considerably beyond what we commonly consider as
moral. Our whole attitude toward the working of our social
order, our approval or disapproval of the manner in which it
determines the relative position of different individuals, is closely
tied up with our views about responsibility. The significance of
the concept thus extends far beyond the sphere of coercion, and
its greatest importance perhaps lies in its role in guiding man's
free decisions. A free society probably demands more than any
other that people be guided in their action by a sense of responsi
bility which extends beyond the duties exacted by the law
and that general opinion approve of the individuals' being held
responsible for both the success and the failure of their endeavors.
When men are allowed to act as they see fit, they must also
be held responsible for the results of their efforts.

4. The justification for assigning responsibility is thus the
presumed effect of this practice on future action; it aims at
teaching people what they ought to consider in comparable future
situations. Though we leave people .to decide for ;.themselves be- '.
cause they are, as a rule, in the best position to know the circum
stances surrounding their action, we are also concerned that
conditions should permit them to use their knowledge to the best
effect. If we allow men freedom because we presume them to be
reasonable beings, we also must make it worth their while to act
as reasonable beings by letting them bear the consequences
of their decisions. This does not mean that a man will always
be assumed to be the best judge of his interests; it means merely
that we can never be sure who knows them better than he and that
we wish to make full use of the capacities of all those who may
have something to contribute to the common effort of making
our environment serve human purposes.

The assigning of responsibility thus presupposes the capacity
on men's part for rational action, and it aims at making them act
more rationally than they would otherwise. It presupposes a
certain minimum capacity in them for learning and foresight, for
being guided by a knowledge of the consequences of their action.
It is no objection to argue that reason in fact plays only" a small
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part in determining human action, since the aim is to make that
little go as far as possible. Rationality, in this connection, can
mean no more than some degree of coherence and consistency in
a person's action, some lasting influence of knowledge or insight
which, once acquired, will affect his action at a later date and
in different circumstances.

The complementarity of liberty and responsibility means that
the argument for liberty can apply only to those who can be held
responsible. It cannot apply to infants, idiots, or the insane.
It presupposes that a person is capable of learning from experience
and of guiding his actions by knowledge thus acquired; it is
invalid for those who have not yet learned enough or are incapable
of learning. A person whose actions are fully determined by the
same unchangeable impulses uncontrolled by. knowledge of the
consequences or a genuine split personality, a schizophrenic,
could in this sense not be held responsible, because his knowledge
that he will be held responsible could not alter his actions. The

'same would apply to persons suffering from really uncontrollable
urges, kleptomaniacs or dip~omaniacs, whom experience has
proved not to be responsive to normal motives. But so long as
we have reason to believe that a man's awareness that he will
be held responsible is likely to influence his actions, it is necessary
to treat him as responsible, whether or not in the particular
instance this will have the desired effect. The assigning of responsi
bility is based, not on what we know to be true in the particular
case, but on what we believe will be the probable effect~ of encour
aging people to behave rationally and considerately. It is a device
that society has developed to cope with our inability to look

. into other people's minds and, without resorting to coercion,
to introduce order into our lives.

This is not the place to enter into a discussion of the special
problem raised by all those who cannot be held responsible
and to whom the argument for liberty therefore does not or
cannot wholly apply. The important point is that being a free
and responsible member of the community is a particular status
that carries with it a burden as well as a privilege; and if freedom
is to fulfil its aim, this status must not be granted at anybody's
discretion but must automatically belong to all who satisfy certain
objectively ascertainable tests (such as age), so long as the pre
sumption that they possess the required minimum capacities
is not clearly disproved. In personal relations the transition
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from tutelage to full responsibility may be gradual and indistinct,
and those lighter forms of coercion which exist between individuals
and with which the state should not interfere can be adjusted
to degrees of responsibility. Politically and legally, however,
the distinction must be sharp and definite ,and be determined by
general and impersonal rules if freedom is to be effective. In our
decisions as to whether a person is to be his own master or be
subject to the will of another, we must regard him as being either
responsible or not responsible, as either having or not having the
right to act in a manner that may be unintelligible, unpredictable,
or unwelcome to others. The fact that not all human beings
can be given full liberty must not mean that the liberty of all
should be subject to restrictions and regulations adjusted to in
dividual conditions. The individualizing treatment of the juvenile
court or the mental ward is the mark of unfreedom, of tutelage.
Though in the intimate relations of private life we may adjust
our conduct to the personality of our partners, in public life
freedom requires that we' be regarded as types, not as unique
ipdividuals, and treated on the presumption that normal motives
and deterrents will be effective, whether this be true in the par
ticular instance or not.

5. There is much confusion of the ideal that a person ought ,.
to be allowed to pursue his own aims with the belief that, if
left free, he will or ought to pursue solely his selfish aims. 9 The
freedom to pursue one's own aims is, however, as important
for the most altruistic person, in whose scale of values the needs
of other people occupy a very high place, as for any egotist.
It is part of the ordinary nature of men (and perhaps still more
of women) and one of the main conditions of their happiness
that they make the welfare of other people their chief aim. To
do so is part of the normal choice open to us and often the decision
generally expected of us. By common opinion our chief concern
in this respect should, of course, be the welfare of our family.
But we also show our appreciation and approval of others by
making them our friends and their aims ours. To choose our
associates and generally those whose needs we make our concern
is an essential part of freedom and of the moral conceptions
of a free society..

General altruism, however, is a meaningless conception. Nobody
can effectively care for other people as such; the responsibilities
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we can assume must always be particular, can concern only
those about whom we know concrete facts and to whom either
choice or special conditions have attached us. It is one of the
fundamental rights and duties of a free man to decide what and
whose needs appear to him most important.

The recognition that each person has his own scale of values
which we ought to respect, even if we do not approve of it, is part
of the conception of the value of the individual personality.
How we value another person will necessarily depend on what his
values are. But believing in freedom means that we do not
regard ourselves as the ultimate judges of another person's values,
that we do not feel entitled to prevent him from pursuing ends
which we disapprove so long as he does not infringe the equally
protected sphere of others.

A society that does not recognize that each individual has
vaiues of his own which he is entitled to follow can have no
respect for the dignity of the individual and cannot really know

. 'freedom. But it is also true that in a free society an individual
will be esteemed according to the manner in which he uses
his freedom. Moral esteem would be meaningless without freedom:
"If every action which is good or evil in a man of ripe years
were under pittance and prescription and compulsion, what were
virtue but a name, what praise would be due to well-doing,
what gramercy to be sober, just, or continent?"lO Liberty is an
opportunity for doing good, but this is so only when it is also
an opportunity for doing wrong. The fact that a free society
will fmiction successfully only if the individuals ate in some
measure guided by common values is perhaps the reason why

. philosophers have sometimes defined freedom as action in con
formity with moral rules. But this definition of freedom is a
denial of that freedom with which we are concerned. The freedom
of action that is the condition of moral merit includes the freedom
to act wrongly: we praise or blame-only when a person has the
opportunity to choose, onlY when his observance of a rule is not
enforced but merely enjoined.

That the sphere of'individual freedom is also the sphere of
individual responsibility does not mean that we are accountable
for our actions to any particular persons. True, we may lay
ourselves open to censure by others because we do what displeases
them. But the chief reason why we should be held wholly responsi
ble for our decisions is that this will direct our attention to those
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causes of events that depend on our actions. The main function
of the belief in individual responsibility is to make us use our own
knowledge and .capacities to the full in achieving our ends.

6. The burden of choice that freedom imposes, the responsibility
for one's own fate that a free society places on the individual,
has under the conditions of the modern world become a main
source of dissatisfaction. To a much greater degree than ever
before, the success of a man will depend not on what special
abilities he possesses in the abstract but on these abilities being
put to the right use. In times ofless specialization and less complex
organization, when almost everybody could know most of the
opportunities that existed, the problem of finding an opportunity
for putting one's special skills and talents to good use was less
difficult. As society and its complexity extend, the rewards a
man can hope to earn come to depend more and more, not on the
skill and capacity he may possess, but on their being put to
the right use; and both the difficulty of discovering the best em
ployment for one's capacities and the discrepancy between the
rewards of men possessing the same technical skill or special
abili ty will increase.

There is perhaps no more poignant grief than that arising
from a sense of how useful one might have been to one's fellow,.
men and of one's gifts having been wasted. That in a free society
nobody has a duty to see that a man's talents are properly used,
that nobody has a claim to an opportunity to use his special gifts,
and that, unless he himself finds such opportunity, they are likely
to be wasted, is perhaps the gravest reproach directed against
a free system and the source of the bitterest resentment. The
consciousness of possessing certain potential capacities naturally
leads to the claim that it is somebody else's duty to use them:

The necessity of finding a sphere of usefulness, an appropriate
job, ourselves is the hardest discipline that a free society imposes
on us. It is, however, inseparable from freedom, since nobody
can assure each man that his gifts will be properly used unless
he has the power to coerce others to use them. Only by depriving
somebody else of the choice as to who should serve him, whose
capacities or which products he is to use, could we guarantee
to any man that his gifts will be used in the manner he feels
he deserves. It is of the essence of a free society that a man's
value and remuneration depend not on capacity in the ~bstract
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but on success in turning it into concrete service which is useful
to others who can reciprocate. And the chief aim of freedom is to
provide both the opportunity and the inducement to insure the
maximum use of the knowledge that an individual can acquire.
What makes the individual unique in this respect is not his generic
but his concrete knowledge, his knowledge of particular circum
stances and condi tions.

7. It must be recognized that the results of a free society
in this respect are often in conflict with ethical views that are
relics of an earlier type of society. There can be little question that,
from the point of view of society, the art of turning one's capacity
to good account, the skill of discovering the most effective use of
one's gift, is perhaps the most useful of all; but too much resource
fulness of this kind is not uncommonly frowned upon, and an
advantage gained over those of equal general capacity by a more
successful exploitation of concrete circumstances is regarded as
unfair. In many societies an "aristocratic" tradition that stems
from thecbnditions of action in an organizational hierarchy
with assigned tasks and duties, a tradition that has often been
developed by people whose privileges have freed them from the
necessity of giving others what they want, represents it as
nobler to wait until one's gifts are discovered by others, while
only religious or ethnic minorities in a hard struggle to rise have
deliberately cultivated this kind of resourcefulness (best described
by the German term Findigkeit)-and are generally disliked
for that reason. Yet there can be no doubt that the discovery
of a better use of things or of one's own capacities is one of the
greatest contributions that an individual can make in our society
to the welfare of his fellows and that it is by providing the maxi
mum opportunity for this that a free society can become so much
more prosperous than others. The successful use of this entre-

, preneurial capacity (and, in discovering the best use of our
abilities, we are all entrepreneurs) is the most highly rewarded
activity in a free society, while whoever leaves to others the
task of finding some useful means of employing his capacities
must be content with a smaller reward.

It is important to realize that we are not educating people
for a free society if we train technicians who expect to be "used,"
who are incapable of finding their proper niche themselves, and
who regard it as somebody else's responsibility to insure the
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appropriate use of their ability or skill. However able a man
may be in a particular field, the value of his services is necessarily
low in a free society unless he also possesses the capacity of making
his ability known to those who can derive the greatest benefit from
it. Though it may offend our sense of justice to find that of two
men who by equal effort have acquired the same specialized skill
and knowledge, one may be a success and the other a failure,
we must recognize that in a free society it is the use of particular
opportunities that determines usefulness and must adjust our
education and ethos accordingly. In a free society we are remuner
ated not for our skill but for using it rightly; and this must be so
as long as we are free to choose our particular occupation and are
not to be directed to it. True, it is almost never possible to deter
mine what part of a successful career has been due to superior
knowledge, ability, or effort and what part to fortunate accidents;
but this in no way detracts from the importance of making it
worth"1hile for everybody to make the right choice.

How little this basic fact is understood is shown by such
assertions, made not only by socialists, as that "every child
has a natural right, as citizen, not merely to life, liberty, and the
pursuit of happiness, but to that position in the social scale to
which his talents entitle him."Il Ina free society a man,'s talents
do not "entitle" him to any particular position. To claim that,
they do would mean that some agency has the right and power
to place men in particular positions according to its judgment.
All that a free society has to offer is an opportunity of searching
for a suitable position, with all the attendant risk and uncertainty
which such a search for a market for one's gifts must involve.
There is no denying that in this respect a free society puts most
individuals under a pressure which is often resented. But it is an
illusion to think that one would be rid of such pressure in some
other type of society; for the alternative to the pressure that
responsibility for one's own fate brings is the far more invidious
pressure of personal orders that one must obey.

It is often contended that the belief that a person is solely
responsible for his own fate is held only by the successful. This
in itself is not so unacceptable as its underlying suggestion,
which is that people hold this belief because they have been
successful. I, for one, am inclined to think that the connection
is the other way round and that people often are successful
because they hold this belief. Though a man's convictiPn that
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all he achieves is due solely to his exertions, skill, and intelligence
may be largely false, it is apt to have the most beneficial effects
on his energy and circumspection. And if the smug pride of the
successful is often intolerable and offensive, the belief that success
depends wholly on him is probably the pragmatically most effec
tive incentive to successful action; whereas the more a man
indulges in the propensity to blame others or circumstances for
his failures, the more disgruntled and ineffective he tends to be
come.

8. The sense of responsibility has been weakened in modern
times as much by overextending the range of an individual's
responsibilities as by exculpating him from the actual conse
quences of his actions. Since we assign responsibility to the
individual in order to influence his action, it should refer only
to such effects of his conduct as it is humanly possible for him
to foresee and to ·such as we can reasonably wish him to take into

., account in ordinary circumstances. To be effective, responsibility
must be both definite and limited, adapted both emotionally
and intellectually to human capacities. It is quite as destructive
of any sense of responsibility to be taught that one is responsible
for everything as to be taught that one cannot be held responsible
for anything. Freedom demands that the responsibility of the
individual extend only to what he can be presumed to judge,
that his actions take into account effects which are within his
range of foresight, and particularly that he be responsible only
for his own actions (or those of persons under his care)-not
for those of others who are equally free.

Responsibility, to be effective, must be individual responsibility.
In a free society there cannot be any collective responsibility
of members of a group as such, unless they have, by concerted
action, all made themselves individually and severally responsible.
A joint or divided responsibility may create for the individual
the necessity of agreeing with others and thereby limit the powers
of each.. If the same concerns are made the responsibility of many
without at the same time imposing a duty of joint and agreed
action, the result is usually that nobody really accepts responsibili.
ty. As everybody's property in effect is nobody's property, so
everybody's responsibility is nobody's responsibility.12

It is not to be denied that modern developments, especially
the development of the large city, have destroyed much of the
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feeling of responsibility for local concerns which in the past led
to much beneficial and spontaneous common action. The essential
condition of responsibility is that it refer to circumstances that
the individual can judge, to problems that, without too much
strain of the imagination, man can make his own and whose
solution he can, with good reason, consider his own concern rather
than another's. Such a condition can hardly apply to life in the
anonymous crowd of an industrial city. No longer is the individual
generally the member of some small community with which he
is intimately concerned and closely acquainted. While this has
brought him some increase in independence, it has also deprived
him of the security which the personal ties and the friendly in
terest of the neighbors provided. The increased demand for
protection and security from the impersonal power of the state
is no doubt largely the result of the disappearance of those smaller
communities of interest and of the feeling of isolation of the in
dividual who can no longer count on the personal interest and
assistance of the other members of the local group.13
" Much as we may regret the disappearance of those close
communities of interest and their replacement by a wide-flung
net of limited, impersonal, and temporary ties, we cannot expect
the sense of responsibility for the known and familiar to be
replaced by a similar feeling about the remote and the theoretically '.
known. While we can feel genuine concern for the fate of our
familiar neighbors and usually will know how to help when help
is needed, we cannot feel in the same way about the thousands
or millions of unfortunates whom we know to exist in the world
but whose individual circumstances we do not know. However
moved we may be by accounts of their misery, we cannot make
the abstract knowledge of the numbers of suffering people guide
our everyday action.. If what we do is to be useful and effective,
our objectives must be limited, adapted to the capacities of our
mind and our compassions. To be constantly reminded of our
"social" responsibilities to all the needy or unfortunate in our
community, in our country, or in the world, must have the effect
of attenuating our feelings until the distinctions between those
responsibilities which call for our action and those which do not
disappear. In order to be effective, then, responsibility must be
so confined as to enable the individual to rely on his own concrete
knowledge in deciding on the importance of the different tasks,
to apply his moral principles to circumstances he knows, and to
help to mitigate evils voluntarily.
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CHAPTER SIX

Equality, Value, and Merit

I have no respect for the passion for equality,
which seems to me merely idealizing envy.

OLIVER WENDELL HOLMES, JR.

. '1. The great aim of the struggle for liberty has been equality be
fore the law. This equality under the rules which the state enforces
may be supplemented by a similar equality of the rules that men
voluntarily obey in their relations with one another. This exten
sion of the principle ofequality to the rules of moral and social
conduct is the chief expression of what is commonly called the
democratic spirit-and probably that aspect of it that does most
to make inoffensive the inequalities that liberty necessarily pro
duces.

Equality of the general rules of law and conduct, however, is
the only kind ofequality conducive to liberty and the only equality

. which we can secure without destroying liberty. Not only has
liberty nothing to do with any other sort of equality, but it is even
bound to produce inequality in many respects. This is the neces
sary result and part of the justification of individual liberty: if

, the result of individual liberty did not demonstrate that some
manners of living are more successful than others, much of the
case for it would vanish.

It is neither because'it assumes that people are in fact equal nor
because it attempts to make them equal that the argument for
liberty demands that government treat them equally. This argu
ment not only recognizes that individuals are very different but
in a great measure rests on that assumption. It insists that these
individual differences provide no justification for government to
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treat them differently. And it objects to the differences in treat
ment by the state that would be necessary if persons who are in
fact very different were to be assured equal positions in life.

Modern advocates of a more far-reaching material equality
usually deny that their demands are based, on any assumption of
the factual equality of all men.! It is nevertheless still widely be
lieved that this is the main justification for such demands. Noth
ing, however, is more damaging to the demand for equal treatment
than to base it on so obviously untrue an assumption as that of
the factual equality of all men. To rest the case for equal treat
ment of national or racial minorities on the assertion that they
do not differ from other men is implicitly to admit that factual
inequality would justify unequal treatment; and the proof that
some differences do, in fact, exist would not be long in forthcom
ing. It is of the essence of the demand for equali ty before the law
that people should be treated alike in spite of the fact that they
are different.

2. The boundless variety of human nature-the wide range of
differences in individual capacities and potentialities-is one of
the most distinctive facts about the human species. Its evolution
has made it probably the most variable among all kinds of crea
tures. It has been well said that "biology, with variability as its '
cornerstone, confers on every human individual a unique set of
attributes which give him a dignity he could not otherwisepossess.
Every newborn baby is an unknown quantity so far as potentiali~

ties are concerned because there are many thousands of unknown
interrelated genes and gene-patterns which contribute to his make
up. As a result of nature and nurture the newborn infant may be
come one of the greatest of men or women ever to have lived. In
every case he or she has the making of a distinctive individual. ...
If the differences are not very important, then freedom is not very
important and the idea of individual worth is not very impor
tant."2 The writer justly adds that the widely held uniformity
theory of human nature, "which on the surface appears to accord
with democracy ... would in time undermine the very basic
ideals of freedom and individual worth and render life as we know
it meaningless."3

It has been the fashion in modern times to minimize the impor
tance of congenital differences between men and to ascribe all the
important differences to the influence of environment. 4 Ijowever
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important the latter may be, we must not overlook the fact that
individuals are very different from the outset. The importance of
individual .differences would hardly be less if all people were
brought up in very similar environments. As a statement of fact,
it just is not true that "all men are born equal." We may continue
to use this hallowed phrase to express the ideal that legally and
morally all men ought to be treated alike. But if we want to un
derstand what this ideal of equality can or should mean, the first
requirement is that we free ourselves from the belief in factual
equality.

From the fact that people are very different it follows that, if
we treat them equally, the result must be inequality in their actual
position,5 and that the only way to place them in an equal position
would be to treat them differently. Equality before the law and
material equality are therefore not o"nly different but are in con
flict with each other; and we can achieve either the one or the
other, but not both at the same time. The equality before the law

. 'which freedom requires leads to material inequality. Our argument
will be that, though where the state must use coercion for other
reasons, it should treat all people alike, the desire of making people
more alike in their condition cannot be accepted in a free society
as a justification for further and discriminatory coercion.

We do not object to equality as such. It merely happens to be
the case that a demand for equality is the professed motive of
most of those who desire to impose upon society a preconceived
pattern of distribution. Our objection is against all attempts to
impress upon society a deliberately chosen pattern of distribu
tion, whether it be an order of equality or of inequality. We shall
indeed see that many of those who demand an extension of
equality do not really demand equality but a distribution that
conforms more closely to human conceptions of individual merit
and that their desires are as irreconcilable with freedom as the

, more strictly egalitarian demands.
If one objects to the use of coercion in order to bring about a

more even or a more jus.t distribution, this does not mean that one
does not regard these as desirable. But if we wish to preserve a
free society, it is essential that we recognize that the desirability
of a particular object is not sufficient justification for the use of
coercion. One may well feel attracted to a community in which
there are no extreme contrasts between rich and poor and may
welcome the fact that the general increase in wealth seems gradu-
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ally to reduce those differences. I fully share these feelings and
certainly regard the degree of social equality that the United
States has achieved as wholly admirable.

There also seems no reason why these widely felt preferences
should not guide policy in some respects. WHerever there is a legiti
mate need for governtnent action and we have to choose between
different methods of satisfying such a need, those that incidentally
also reduce inequality may well be preferable. If, for example, in
the law of intestate succession one kind of provision will be more
conducive to equality than another, this may be a strong argument
in its favor. It is a different matter, however, if it is demanded
that, in order to produce substantive equality, we should abandon
the basic postulate of a free society, namely, the limitation of all
coercion by equal law. Against this we shall hold that economic
inequality is not one of the evils which justify our resorting to
discriminatory coercion or privilege as a remedy.

3. Our contention rests on two basic propositions which prob
ably need only be stated to win fairly general assent. The first of
them is an expression of the belief in a certain similarity of all hu
man beings: it is the proposition that no man or group of men
possesses the capacity to determine conclusively the potentialities
of other human beings and that we should certainly never trust'
anyone invariably to exercise such a capacity. However great the
differences between men may be, we have no ground for believing
that they will ever be so great as to enable one man's mind in a
particular instance to comprehend fully all that another respon
sible man's mind is capable of.

The second basic proposition is that the acquisition by any mem
ber of the community of additional capacities to do things which
may be valuable m~st always be regarded as a gain for that com
munity. It is tr~e that particular people may be worse off because
of the superior ability of some new competitor in their field; but
any such additional ability in the community is likely to benefit
the majority. This implies that the desirability of increasing the
abilities and opportunities of any individual does not depend on
whether the same can also be done for the others-provided, of
course, that others are not thereby deprived of the opportunity
of acquiring the same or other abilities which might have been ac
cessible to them had they not been secured by that individual.

Egalitarians generally regard differently those diffe-t'ences in

-{ 88 }



Nature and Nurture

individual capacities which are inborn and those which are due
to the influences of environment, or those which are the result of
"nature" and those which are the result of "nurture." Neither, be
it said at once, has anything to do with moral merit.6 Though
either may greatly affect the value which an individual has for his
fellows, no more credit belongs to him for having been born with
desirable qualities than for having grown up under favorable cir
cumstances. The distinction between the two is important only
because the former advantages are due to circumstances clearly
beyond human control, while the latter are due to factors which
we might be able to alter. The important question is whether there
is a case for so changing our institutions as to eliminate as much
as possible those advantages due to environment. Are we to agree
that "all inequalities that rest on birth and inherited property
ought to be abolished and none remain unless it is an effect of
superior talent and industry"?7

The fact that certain advantages rest on human arrangements
'does not necessarily mean that we could provide the same advan
tages for all or that, if they are given to some, somebody else is
thereby deprived of them. The most important factors to be con
sidered in this connection are the family, inheritance, and educa
tion, and it is against the inequality which they produce that
criticism is mainly directed. They are, however, not the only im
portant factors of environment. Geographic conditions such as
climate and landscape, not to speak of local and sectional differ
ences in cultural and moral traditions, are scarcely less important.
We can, however, consider here only the three factors whose
effects are most commonly impugned.

So far as the family is concerned, there exists a curious contrast
between the esteem most people profess for the institution and
their dislike of the fact that being born into a particular family
should confer on a person special advantages. It seems to be widely
believed that, while useful qualities which a person acquires be
cause of his native gifts under conditions which are the same for all
are socially beneficial, the same qualities become somehow unde
sirable if they are the' result of environmental advantages not
available to others. Yet it is difficult to see why the same useful
quality which is welcomed when it is the result of a person's natu
ral endowment should be less valuable when it is the product of
such circumstances as intelligent parents or a good home.

The value which most people attach to the institution of the
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family rests on the belief that, as a rule, parents can do more
to prepare their children for a satisfactory life than anyone else.
This means not only that the benefits which particular people
derive from their family environment will be different but also
that these benefits may operate cumulatively through several gen
erations. What reason can there be for believing that a desirable
quality in a person is less valuable to society if it has been the
result of family background than if it has not? There is, indeed,
good reason to think that there are some socially valuable quali
ties which will be rarely acquired in a single generation but which
will generally be formed only by the continuous efforts of two or
three. This means simply that there are parts of the cultural
heritage of a society that are more effectively transmitted through
the family. Granted this, it would be unreasonable to deny that a
society is likely to get a better elite if ascent is not limited to one
generation, if individuals are not deliberately made to start from
the same level, and if children are not deprived of the chance to
benefit from the better education and material environment which
their parents may be able to provide. To admit this is merely to
recognize that belonging to a particular family is part of the in
dividual personality, that society is made up as much oJ families
as of individuals, and that the transmission of the heritage of civili
zation within the family is as important a tool in man's striving'
toward better things as is the heredity of beneficial physical at
tributes.

4. Many people who agree that the family is desirable as an in
strument for the transmission of morals, tastes, and knowledge
still question the desirability of the transmission of material prop
erty. Yet there can be little doubt that, in order that the former
may be possible, some continuity of standards, of the external
forms of life, is essential, and that this will be achieved only if it
is possible to transmit not only immaterial but also material ad
vantages. There is, of course, neither greater merit nor any greater
injustice involved in some people being born to wealthy parents
than there is in others being born to kind or intelligent parents.
The fact is that it is no less of an advantage to the community if
at least some children can start with the advantages which at any
given time only wealthy homes can offer than if some children
inherit great intelligence or are taught better morals at home.

We are not concerned here with the chief argument fGr private
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inheritance, namely, that it seems essential as a means to preserve
the dispersal in the control of capital and as an inducement for its
accumulation. Rather, our concern here is whether the fact that it
confers unmerited benefits on some is a valid argument against the
i;-,stitution. It is unquestionably one of the institutional causes of
inequality. In the present context we need not inquire whether
liberty demands unlimited freedom of bequest. Our problem here
is merely whether people ought to be free to pass on to children or
others such material possessions as will cause substantial in
equality.

Once we agree that it is desirable to harness the natural in
stincts of parents to equip the new generation as well as they can,
there seems no sensible ground for limiting this to non-material
benefi ts. The family's function of passing on standards and tra
ditions is closely tied up with the possibility of transmitting ma
terial goods. And it is difficult to see how it would serve the true
interest of society to limit the gain in material conditions to one

. 'generation.
There is also another consideration which, though it may ap

pear somewhat cynical, strongly suggests that if we wish to make
the best use of the natural partiality of parents for their children,
we ought not to preclude the transmission of property. It seems
certain that among the many ways in which those who have gained
power and influence might provide for their children, the bequest
of a fortune is socially by far the cheapest. Without this outlet,
these men would look for other ways of providing for their chil
dren, such as placing them in positions which might bring them
the income and the prestige that a fortune would have done; and

.this would cause a waste of resources and an injustice much greater
than is caused by the inheritance of property. Such is the case with
all societies in which inheritance of property does not exist, in
cluding the Communist. Those who dislike the inequalities caused
by inheritance should therefore recognize that, men being what
they are, it is the least of evils, even from their point of view.

5. Though inheritance used to be the most widely criticized
source of inequality, it is today probably no longer so. Egalitarian
agitation now tends to concentrate on the unequal advantages
due to differences in education. There is a growing tendency to
express the desire to secure equality of conditions in the claim that
the best education we have learned to provide for some should be
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made gratuitously available for all and that, if this is not possible,
one should not be allowed to get a better education than the rest
merely because one's parents are able to pay for it, but only those
and all those who can pass a uniform test of ability should be ad
mitted to the benefits of the limited resources of higher education.

The problem of educational policy raises too many issues to
allow of their being discussed incidentally under the general head
ing of equality. We shall have to devote a separate chapter to
them at the end of this book. For the present we shall only point
out that enforced equality in this field can hardly avoid prevent
ing some from getting the education they otherwise might. What
ever we might do, there is no way of preventing those advantages
which only some can have, and which it is desirable that some
should have, from going to people who neither i-ndividually merit
them nor will make as good a use of them as some other person
might have done. Such a problem cannot be satisfactorily solved
by the exclusive and coercive powers of the state.

It is instructive at this point to glance briefly at the change that
¢e ideal of equality has undergone in this field in modern times.
A hundred years ago, at the height of the classical liberal move
ment, the demand was generally expressed by the phrase la car
riere ouverte aux talents. It was a demand that all man-made ob
stacles to the rise of some should be removed, that all privileges '
of individuals should be abolished, and that what the state con
tributed to the chance of improving one's conditions should be
the same for all. That so long as people were different and grew
up in different families this could not assure an equal start was
fairly generally accepted. It was understood that the duty of gov
ernment was not to ensure that everybody had the same prospect
of reaching a given position but merely to make available to all
on equal terms those. facilities which in their nature depended on
government action. That the results were bound to be different,
not only because the individuals were different, but also because
only a small part of the relevant circumstances qepended on gov
ernment action, was taken for granted.

This conception that all should be allowed to try has been large
ly replaced by the altogether difterent conception that all must be
assured an equal start and the same prospects. This means little
less than that the government, instead of providing the same cir
cumstances for all, should aim at controlling all conditions rele
vant to a particular individual's prospects and so adjust them to
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his capacities as to assure him of the same prospects as everybody
else. Such deliberate adaptation of opportunities to individual
aims and capacities would, of course, be the opposite of freedom.
Nor could it be justified as a means of making the best use of all
available knowleqge except on the assumption that government
knows best how individual capacities can be used.

When we inquire into the justification of these demands, we
find that they rest on the discontent that the success of some
people often produces in those that are less successful, or, to put
it bluntly, on envy. The modern tendency to gratify this passion
and to disguise it in the respectable garment of social justice is
developing into a serious threat to freedom. Recently an attempt
was made to base these demands on the argument that it ought
to be the aim of politics to remove all sources of discontent. s This
would, of course, necessarily mean that it is the responsibility of
government to see that nobody is healthier or possesses a happier

. temperament, a better-suited spouse or more prospering children,
'than anybody else. If really all unfulfilled desires have a claim on
the community, individual responsibility is at an end. However
human, envy is certainly not one of the sources of discontent that
a free society can eliminate. It is probably one of the essential
conditions for the preservation of such a society that we do not
countenance envy, not sanction its demands by camouflaging it
as social justice, but treat it, in the words of John Stuart Mill,
as "the most anti-social and evil of all passions."9

6. While most of the strictly egalitarian demands are based on
nothing better than envy, we must recognize that much that on

.the surface appears as a demand for greater equality is in fact a
demand for a juster distribution of the good things of this world
and springs therefore from much more creditable motives. Most
people will object not to the bare fact of inequality but to the fact
that the differences in reward do not correspond to any recogniz
able differences in the merits of those who receive them. The an
swercommonly given to this is that a free society on the whole
achieves this kind of justice.lo This, however, is an indefensible
contention ifby justice is meant proportionality of reward to moral
merit. Any attempt to found the case for freedom on this argument
is very damaging to it, since it concedes that material rewards
ought to be made to correspond to recognizable merit and then
opposes the conclusion that most people will draw from this by
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an assertion which is untrue. The proper answer is that in a free
system it is neither desirable nor practicable that material re
wards should be made generally to correspond to what men rec
ognize as merit and that it is an essential characteristic of a free
society that an individual's position should not necessarily de
pend on the views that his fellows hold about the merit he has
acquired.

This contention may appear at first so strange and even shock
ing that I will ask the reader to suspend judgment until I have
further explained the distinction between value and merit,u The
difficulty in making the point clear is due to the fact that the term
"merit," which is the only one available to describe what I mean,
is also used in a wider and vaguer sense. I t will be used here ex
clusively to describe the attributes of conduct that make it deserv
ing of praise, that is, the moral character of the action and not the
value of the achievement. 12

As we have seen throughout our discussion, the value that the
performance or capacity of a person has to his fellows has no nec-

. essary connection with its ascertainable merit in this sense. The
'inborn as well as the acquired gifts of a person clearly have a
value to his fellows which does not depend on any credit due to
him for possessing them. There is little a man can do to' alter the
fact that his special talents are very common or exceedingly rare. '.
A good mind or a fine voice, a beautiful face or a skilful hand, and
a ready wit or an attractive personality are in a large measure as
independent of a person's efforts as the opportunities or the ex
periences he has had. In all these instances the value which a per
son's capacities or services have for us and for which he is recom
pensed has little relation to anything that we can call moral merit
or deserts. Our problem is whether it is desirable that people
should enjoy advantages in proportion to the benefits which their
fellows derive from their activities or whether the distribution of
these advantages should be based on other men's views of their
merits.

Reward according to merit must in practice mean reward
according to assessable merit, merit that other people can recog
nize and agree upon and not merit merely in the sight of some high
er power. Assessable merit in this sense presupposes that we can
ascertain that a man has done what some accepted rule of conduct
demanded of him and that this has cost him some pain and effort.
Whether this has been the case cannot be judged by the result:
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merit is not a matter of the objective outcome but of subjective
effort. The attempt to achieve a valuable result may be highly
meritorious but a complete failure, and full success may be en
tirely the result of accident and thus without merit. If we know
that a man has done his best, we will often wish to see him re
warded irrespective of the result; and if we know that a most
valuable achievement is almost entirely due to luck or favorable
circumstances, we will give little credit to the author.

We may wish that we were able to draw this distinction in
every instance. In fact, we can do so only rarely with any degree
of assurance. I t is possible only where we possess all the knowledge
which was at the disposal of the acting person, including a knowl
edge of his skill and confidence, his state of mind and his feelings,
his capacity for attention, his energy and persistence, etc. The
pbssibility of a true judgment of merit thus depends on the pres
ence of precisely those conditions whose general absence is the
main argument for liberty. It is because we want people to use

'knowledge which we do not possess that we let them decide for
themselves. But insofar as we want them to be free to use capaci
ties and knowledge of facts which we do not have, we are not in a
position to judge the merit of their achievements. To decide on
merit presupposes that we can judge whether people have made
such use of their opportunities as they ought to have made and
how much effort of will or self-denial this has cost them; it pre
supposes also that we can distinguish between that part of their
achievement which is due to circumstances within their control
and that part which is not.

7. The incompatibility of reward according to merit with free
dom to choose one's pursuit is most evident in those areas where
the uncertainty of the outcome is particularly great and our indi
vidual estimates of the chances of various kinds of effort very dif
ferent. 13 In those speculative efforts which we call "research" or
"exploration," or in economic activities which we commonly de
scribe as "speculation," we cannot expect to attract those best
qualified for them unless we give the successful ones all the credit
or gain, though many others may have striven as meritoriously,
For the same reason that nobody can know beforehand who will
be the successful ones, nobody can say who has earned greater
merit. It would clearly not serve our purpose if we let all who have
honestly striven share in the prize. Moreover, to do so would
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make it necessary that somebody have the right to decide who is
to be allowed to strive for it. If in their pursuit of uncertain goals
people are to use their own knowledge and capacities, they must
be guided, not by what other people think,they ought to do, but
by the value others attach to the result at which they aim.

What is so obviously true about those undertakings which we
commonly regard as risky is scarcely less true of any chosen object
we decide to pursue. Any such decision is beset with uncertainty,
and if the choice is to be as wise as it is humanly possible to make
it, the alternative results anticipated must be labeled according
to their value. If the remuneration did not correspond to the value
that the product of a man's efforts has for his fellows, he would
have no basis for deciding whether the pursuit of a given object
is worth the effort and risk. He would necessarily have to be told
what to do, and some other person's estimate of what was the best
use of his capacities would have to determine both his duties and
his remuneration.14

The fact is, of course, that we do not wish people to earn a maxi
mum of merit but to achieve a maximum of usefulness at a mini
mum of pain and sacrifice and therefore a minimum of merit. Not
only would it be impossible for us to reward all merit justly, but
it would not even be desirable that people should aim chiefly at '
earning a maximum of merit. Any attempt to induce them to do
this would necessarily result in people being rewarded differently
for the same service. And it is only the value of the result that we
can judge with any degree of confidence, not the different degrees
of effort and care that it has cost different people to achieve it.

The prizes that a free society offers for the result serve to tell
those who strive for them how much effort they are worth. How
ever, the same prizes will go to all those who produce the same re
sult, regardless of effort. What is true here of the remuneration
tor the same services rendered by different people is even more true
of the relative remuneration for different services requiring differ
ent gifts and capacities: they will have little relation to merit. The
market will generally offer for services of any kind the value they
will have for those who benefit from them; but it will rarely be
known whether it was necessary to offer so much in order to ob
tain these services, and often, no doubt, the community could have
had them for much less. The pianist who was reported not long
ago to have said that he would perform even if he had tQ pay for

{96 }-



-
The Consequences oj Distribution According to Merit

the privilege probably described the position of many who earn
large incomes from activities which are also their chief pleasure.

8. Though most people regard as very natural the claim that
nobody should be rewarded more than he deserves for his pain
and effort, it is nevertheless based on a colossal presumption. It
presumes that we are able to judge in every individual instance
how well people use the different opportunities and talents given
to them and how meritorious their achievements are in the light
of all the circumstances which have made them possible. It pre
sumes that some human beings are in a position to determine con
clusively what a person is worth and are entitled to determine what
he may achieve. It presumes, then, what the argument for liberty
specifically rejects: that we can and do know all that guides a
person's action.

A society in which the position of the individuals was made to
., correspond to human ideas of moral merit would therefore be the

exact opposite of a free society. It would be a society in which
people were rewarded for duty performed instead of for success,
in which every move of every individual was guided by what
other people thought he ought to do, and in which the individual
was thus relieved of the responsibility and the risk of decision.
But if nobody's knowledge is sufficient to guide all human action,
there is also no human being who is competent to reward all efforts
according to merit.

In our individual conduct we generally act on the assumption
that it is the value of a person's performance and not his merit
that determines our obligation to him. Whatever may be true in
more intimate relations, in the ordinary business of life we do not
feel that, because a man has rendered us a service at a great sacri
fice, our debt to him is determined by this, so long as we could have
had the same service provided with ease by somebody else. In
our dealings with other men we feel that we are doing justice if
we recompense value rendered with equal value, without inqun-ing
what it might have cost the particular individual to supply us
with these services. What determines our responsibility is the ad
vantage we derive from what others offer us, not their merit in
providing it. We also expect in our dealings with others to be re
munerated not according to our subjective merit but according
to what our services are worth to them. Indeed, so long as we
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think in terms of our relations to particular people, we are general
ly quite aware that the mark of the free man is to be dependent
for his livelihood not on other people's views of his merit but
solely on what he has to offer them. It is only when we think of
our position or our income as determined by "society" as a whole
that we demand reward according to merit.

Though moral value or merit is a species of value, not all value
is moral value, and most of our judgments of value are not moral
judgments. That this must be so in a free society is a point of
cardinal importance; and the failure to distinguish between value
and merit has been the source of serious confusion. We do not
necessarily admire all activities whose product we value; and in
most instances where we value what we get, we are in no position
to assess the merit of those who have provided it for us. If a man's
ability in a given field is more valuable after thirty years' work
than it was earlier, this is independent of whether these thirty
years were most profi table and enjoyable or whether they were a
time of unceasing sacrifice and worry. If the pursuit of a hobby
produces a special skill or an accidental invention turns out to be
extremely useful to others, the fact that there is little merit in it
does not make it any less valuable than if the result had been pro
duced by painful effort.

This difference between value and merit is not peculiar to any ,
one type of society-it would exist anywhere. We might, of course,
attempt to make rewards correspond to merit instead of value,
but we are not likely to succeed in this. In attempting it, we would
destroy the incentives which enable people to decide for themselves
what they should do. Moreover, it is more than doubtful whether
even a fairly successful attempt to make rewards correspond to
merit would produce a more attractive or even a tolerable social
order. A society in which it was generally presumed that a high in
come was proof of merit and a low income of the lack of it, in which
it was universally believed that position and remuneration corre
sponded to merit, in which there was no other road to success than
the approval of one's conduct by the majority of one's fellows,
would probably be much more unbearable to the unsuccessful ones
than one in which it was frankly recognized that there was no
necessary connection between meri t and success. 15

I t would probably contribute more to human happiness if, in
stead of trying to make remuneration correspond to merit, we
made clearer how uncertain is the connection between value and
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merit. We are probably all much too ready to ascribe personal
merit where there is, in fact, only superior value. The possession
by an individual or a group of a superior civilization or education
certainly represents an important value and constitutes an asset
for the community to which they belong; but it usually consti
tutes little merit. Popularity and esteem do not depend more on
merit than does financial success. I t is, in fact, largely because
we are so used to assuming an often non-existent merit wherever
we find value that we balk when, in particular instances, the dis
crepancy is too large to be ignored.

There is every reason why we ought to endeavor to honor special
merit where it has gone without adequate reward. But the prob
lem of rewarding action of outstanding merit which we wish to be
widely known as an example is different from that of the incentives
on which the ordinary functioning of society rests. A free society
produces institutions in which, for those who prefer it, a man's
advancement depends on the judgment of some superior or of the

, majority of his fellows. Indeed, as organizations grow larger and
more complex, the task of ascertaining the individual's contribu
tion will become more difficult; and it will become increasingly
necessary that, for many, merit in the eyes of the managers rather
than the ascertainable value of the contribution should determine
the rewards. So long as this does not produce a situation in which a
single comprehensive scale of merit is imposed upon the whole
society, so long as a multiplicity of organizations compete with
one another in offering different prospects, this is not merely com
patible with freedom but extends the range of choice open to the
individual.

9. Justice, like liberty and coercion, is a concept which, for the
sakeof clarity, ought to be confined to the deliberate treatment of
men by other men. I t is an aspect of the intentional determination
of those conditions of people's lives that are subject to such con
trol. Insofar as we want the efforts of individuals to be guided by
their own views about prospects and chances, the results of the
individual's efforts are necessarily unpredictable, and the question
as to whether the resulting distribution of incomes is just has no
meaning.16 Justice does require that those conditions of people's
lives that are determined by government be provided equally for
all. But equality of those conditions must lead to inequality of
results. Neither the equal provision of particular public facilities
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nor the equal treatment of different partners in our voluntary
dealings with one another will secure reward that is proportional
to merit. Reward for merit is reward for obeying the wishes ofothers
in what we do, not compensation for the benefits we have con
ferred upon them by doing what we thought best.

It is, in fact, one of the objections against attempts by govern
ment to fix income scales that the state must attempt to be just
in all it does. Once the principle of reward according to merit is
accepted as the just foundation for the distribution of incomes,
justice would require that all who desire it should be rewarded
according to·that principle. Soon it would also be demanded that
the same principle be applied to all and that incomes not in pro
portion to recognizable merit not be tolerated. Even an attempt
merely to distinguish between those incomes or gains which are
"earned" and those which are not will set up a principle which the
state will have to try to apply but cannot in fact apply generallyY
And every such attempt at deliberate control of some remunera
tions is bound to create further demands for new controls. The
principle of distributive Justice, once introduced, would not be
fulfilled until the whole of society was organized in accordance
with it. This would produce a kind of society which in all essen
tial respects would be the opposite of a free society-a society in
which authority decided what the individual was to do and how
he was to do it.

10. In conclusion we must briefly look at another argument on
which the demands fora more equal distribution are frequently
based, though it is rarely explicitly stated. This is the contention
that membership in a particular community or nation entitles the
individual to a particular material standard that is determined by
the general wealth of.the group to which he belongs. This demand
is in curious conflict with the desire to base distribution on personal
merit. There is clearly no merit in being born into a particular com
munity, and no argument of justice can be based on the accident
of a particular individual's being born in one place rather than
another. A relatively wealthy community in fact regularly confers
advantages on its poorest members unknown to those born in poor
communities. In a wealthy community the only justification its
members can have for insisting on further advantages is that there
is much private wealth that the government can confiscate and
redistribute and that men who constantly see such wealth being
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enjoyed by others will have a stronger desire for it than those who
know of it only abstractly, if at all.

There is no obvious reason why the joint efforts of the members
of any group to ensure the maintenance of law and order and to
organize the provision of certain services should give the members
a claim to a particular share in the wealth of this group. Such
claims would be especially difficult to defend where those who ad
vanced them were unwilling to concede the same rights to those
who did not belong to the same nation or community. The recog
nition of such claims on a national scale would in fact only create
a new kind of collective (but not less exclusive) property right in
the resources of the nation that could not be justified on the same
grounds as individual property. Few people would be prepared to
recognize the justice of these demands on a world scale. And the
bare fact that within a given nation the majority had the actual
power to enforce such demands, while in the world as a whole it
did not yet have it, wou.ld hardly make them more just.

There are good reasons why we should endeavor to use what
ever political organization we have at our disposal to make pro
vision for the weak or infirm or for the victims of unforeseeable
disaster. It may well be true that the most effective method of
providing against certain risks common to all citizens of a state
is to give every citizen protection against those risks. The level
on which such provisions against common risks can be made will
necessarily depend on the general wealth of the community.

It is an entirely different matter, however, to suggest that those
who are poor, merely in the sense that there are those in the same
community who are richer, are entitled to a share in the wealth of
the latter or that being born into a group that has reached a par
ticular level of civilization and comfort confers a title to a share

.in all its benefits. The fact that all citizens have an interest in the
I common provision of some services is no justification for anyone's
claiming as a right a share in all the benefits. It may set a standard
for what some ought to be willing to give, but not for what anyone
can demand.

National groups w,ill become more and more exclusive as the
acceptance of this view that we have been contending against
spreads. Rather than admit people to the advantages that living
in their country offers, a nation will prefer to keep them out al
together; for, once admitted, they will soon claim as a right a
particular share in its wealth. The conception that citizenship or
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even residence in a country confers a claim to a particular stand
ard of living is becoming a serious source of international friction.
And since the only justification for applying the principle within
a given country is that its government has the power to enforce
it, we must not be surprised if we find the, same principle being
applied by force on an international scale. Once the right of the
majority to the benefits that minorities enjoy is recognized on a
national scale, there is no reason why this should stop at the bound
aries of the existing states.
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CHAPTER SEVEN

MaJ"ority Rule

Though men be much governed by interest, yet
even interest itself, and all human affairs, are en
tirely governed by opinion.

DAVID HUME

'1. Equality before the law leads to the demand that all men should
also have the same share in making the law. This is the point
where traditional liberalism and the democratic movement meet.
Their main concerns are nevertheless different. Liberalism (in the
European nineteenth-century meaning of the word, to which we
shall adhere throughout this chapter) is concerned mainly with
limiting the coercive powers of all government, whether demo
cratic or not, whereas the dogmatic democrat knows only one
limit to government-current majority opinion. The difference be
tween the two ideals stands out most clearly if we name their
opposites: for democracy it is authoritarian government; for liber
alism it is totalitarianism. Neither of the two systems necessarily
excludes the opposite of the other: a democracy may well wield
totalitarian powers, and it is conceivable that an authoritarian
government may act on liberal principles. l

Like most terms in our field, the word "democracy" is also used
in a wider and vaguer sense. But if it is used strictly to describe a
method of government-namely, majority rule-it clearly refers
to a problem different from that of liberalism. Liberalism is a doc
trine about what the law ought to be, democracy a doctrine about
the manner of determining what will be the law. Liberalism re
gards it as desirable that only what the majority accepts should in
fact be law, but it does not believe that this is therefore necessarily
good law. Its aim, indeed, is to persuade the majority to observe
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certain principles. It accepts majority rule as a method of deciding,
but not as an authority for what the decision ought to be. To the
doctrinaire democrat the fact that the majority wants something
is sufficient ground for regarding it as good; for him the will of
the majority determines not only what is la'Y but what is good law.

About this difference between the liberal and the democratic
ideal there exists widespread agreement.2 There are, however,
those who use the word "liberty" in the sense of political liberty
and are led by this to identify liberalism with democracy. For
them the ideal of liberty can say nothing about what the aim of
democratic action ought to be: every condition that democracy
creates is, by definition, a condition of liberty. This seems, to say
the least, a very confusing use of words.

While liberalism is one of those doctrines concerning the scope
and purpose of government from which democracy has to choose,
the latter, being a method, indicates nothing about the aims of
government. Though "democratic" is often used today to describe
particular aims of policy that happen to be popular, especially cer
t,ain egalitarian ones, there is no necessary connection between
d'emocracy and anyone view about how the powers of the major
ity ought to be used. In order to know what it is that we want
others to accept, we need other criteria than the current opinion
of the majority, which is an irrelevant factor in the process by ,
which opinion is formed. It certainly provides no answer to the
question of how a man ought to vote or of what is desirable
unless we assume, as many of the dogmatic democrats seem to
assume, that a person's class position invariably teaches him to
recognize his true interests and that therefore the vote of the
majority always expresses the best interests of the majority.

:. The current undiscriminating use of the word "democratic"
as a general term of praise is not without danger. It suggests that,
because democracy is a good thing, it is always a gain for mankind
if it is extended. This may sound self-evident, but it is nothing of
the kind.

There are at least two respects in which it is almost always
possible to extend democracy: the range of persons entitled to
vote and the range of issues that are decided by democratic pro
cedure. In neither respect can it be seriously contended that every
possible extension is a gain or that the principle of democracy de
mands that it be indefinitely extended. Yet in the discussion of al-
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most any particular issue the case for democracy is commonly
presented as if the desirability of extending it as far as possible
were indisputable.

That this is not so is implicitly admitted by practically every
body so far as the right to vote is concerned. It would be difficult
on any democratic theory to regard every possible extension of the
franchise as an improvement. We speak of universal adult suffrage,
but the limits of suffrage are in fact largely determined by con
siderations of expediency. The usual age limit of twenty-one and
the exclusion of criminals, resident foreigners, non-resident citi
zens, and the inhabitants of special regions or territories are gen
erally accepted as reasonable. It is also by no means obvious that
proportional representation is better because it seems more
democratic. 3 It can scarcely be said that equality before the law
necessarily requires that all adults should have the vote; the
principle would operate if the same impersonal rule applied to ·all.
I[ only persons over forty, or only income-earners, or only heads

. of households, or only literate persons were given the vote, this
would scarcely be more of an infringment of the principle than the
restrictions which are generally accepted. It is also possible for
reasonable people to argue that the ideals of democracy would be
better served if, say, all the servants of government or all re
cipients of public charity were excluded from the vote. 4 If in the
Western world universal adult suffrage seems the best arrange
ment, this does not prove that it is required by some basic prin
ciple.

We should also remember that the right of the majority is
usually recognized only within a given country and that what

.happens to be one country is not always a natural or obvious unit.
We certainly do not regard it as right that the citizens of a large
country should dominate those of a small adjoining country mere
ly because they are more numerous. There is as little reason why
the majority of the people who have joined for some purposes, be
it as a nation or some supernational organization, should be re
garded as entitled to extend the scope of their power as far as they
please. The current theory of democracy suffers from the fact that
it is usually developed with some ideal homogeneous community
in view and then applied to the very imperfect and often arbitrary
units which the existing states constitute.

These remarks are meant only to show that even the most
dogmatic democrat can hardly claim that every extension of
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democracy is a good thing. However strong the general case for
democracy, it is not an ultimate or absolute value and must be
judged by what it will achieve. It is probably the best method of
achieving certain ends, but not an end in itself.. Though there is a
strong presumption in favor of the democr~ticmethod of deciding
where it is obvious that some collective action is required, the
problem of whether or not it is desirable to extend collective con
trol must be decided on other grounds than the principle of de
mocracy as such.

3. The democratic and the liberal traditions thus agree that
whenever state action is required, and particularly whenever.
coercive rules have to be laid down, the decision ought to be made
by the majority. They differ, however, on the scope of the state
action that is to be guided by democratic decision. While the
dogmatic democrat regards it as desirable that as many issues as
possible be decided by majority vote, the liberal believes that there
are definite limits to the range of questions which should be thus
decided. The dogmatic democrat (eels, in particular, that any
~urrent majority ought to have the right to decide what powers it
has and how to exercise them, while the liberal regards it as im
portant that the powers of any temporary majority be limited by
long-term principles. To him it is not from a mere act of will of the,
momentary majority but from a wider agreement on common
principles that a majority decision derives its authority.

The crucial conception of the doctrinaire democrat is that of
popular sovereignty. This means to him that majority rule is un
limited and unlimitable. The ideal of democracy, originally in
tended to prevent all arbitrary power, thus becomes the jus
tification for a new arbi trary power. Yet the authority of
democratic decision Jests on its being made by the majority of a
community which is held together by certain beliefs common to
most members; and it is necessary that the majority submit to
these common principles even when it may be in its immediate
interest to violate them. It is irrelevant that this view used to be
expressed in terms of the "law of nature" or the "social contract,"
conceptions which have lost their appeal. The essential point re
mains: it is the acceptance of such common principles that makes
a collection of people a community. And this common acceptance
is the indispensable condition for a free society. A group of men
normally become a society not by giving themselves laws but by
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obeying the same rules of conduct. 6 This means that the power of
the majority is limited by those commonly held principles and
that there is no legitimate power beyond them. Clearly, it is
necessary for people to come to an agreement as to how necessary
tasks are to be performed, and it is reasonable that this should be
decided by the majority; but it is not obvious that this same
majority must also be entitled to determine what it is competent
to do. There is no reason why there should not be things which
nobody has power to do. Lack of sufficient agreement on the need
of certain uses of coercive power should mean that nobody can
legitimately exercise it. If we recognize rights of minorities, this
implies that the power of the majority ultimately derives from,
and is limited by, the principles which the minorities also accept.

The principle that whatever government does should be agreed
to by the majority does not therefore necessarily require that the
majority be morally entitled to do what it likes. There can clearly
be no moral justification for any majority granting its members

'privileges by laying down rules which discriminate in their favor.
Democracy is not necessarily unlimited government. Nor is a
democratic government any less in need of built-in safeguards of
individual liberty than any other. It was, indeed, at a compara
tively late stage in the history of modern democracy that great
demagogues began to argue that since the power was now in the
hands of the people, there was no longer any need for limiting that
power. 7 It is when it is contended that "in a democracy right is
what the majority makes it to be"s that democracy degenerates
into demagoguery. "

4. If democracy is a means rather than an end, its limits must
be determined in the light of the purpose we want it to serve.
There are three chief arguments by which democracy can be justi
fied, each of which may be regarded as conclusive. The first is that,
whenever it is necessary that one of several conflicting opinions
should prevail and when one would have to be made to prevail by
force if need be, it is less wasteful to determine which has the
stronger support by 'counting numbers than by fighting. De
mocracy is the only method of peaceful change that man has yet
discovered. 9

The second argument, which historically has been the most
important and which is still very important, though we can no
longer be sure that it is always valid, is that democracy is an im-
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portant safeguard of individual liberty. It was once said by a
seventeenth-century writer that "the good of democracy is liberty,
and the courage and industry which liberty begets,"!O This view
recognizes, of course, that democracy is not yet liberty; it con
tends only that it is more likely than other forms of government to
produce liberty. This view may be well founded so far as the'pre
vention of coercion of individuals by other individuals is con
cerned: it can scarcely be to the advantage of a majority that
some individuals should have the power arbitrarily to coerce
others. But the protection of the individual against the collective
action of the majority itself is another matter. Even here it can
be argued that, since coercive power must in fact always be exer
cised by a few, it is less likely to be abused if the power entrusted
to the few can always be revoked by those who have to submit to
it. But if the prospects of individual liberty are better in a de
mocracy than under other forms of government, this does not
mean that they are certain. The prospects of liberty depend on
whether or not the majority makes it its deliberate object. It
would have little chance of surviving if we relied on the mere
existence of democracy to preserve it.

The third argument rests on the effect which the existence of
democratic institutions will have on the general level of under
standing of public affairs. This seems to me the most powerful. It,
may well be true, as has been often maintained,!! that, in any
given state of affairs, government by some educated elite would be
a more efficient and perhaps even a more just government than one
chosen by majority vote. The crucial point, however, is that, in
comparing the democratic form of government with others, we
cannot take the understanding of the issues by the people at any
time as a datum. It is the burden of the argument of Tocqueville's
great work, Democra(y in America, that democracy is the only ef
fective method of educating the majority.12 This is as true today
as it was in his time. Democracy is, above all, a prbcess of forming
opinion. Its chief advantage lies not in its method of selecting
those who govern but in the fact that, because a great part of the
population takes an active part in the formation of opinion, a
correspondingly wide range of persons is available from which to
select. We may admit that democracy does not put power in the
hands of the wisest and best informed and that at any given mo
ment the decision of a government by an elite might be more bene
ficial to the whole; but this need not prevent us from stilLgiving
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democracy the preference. It is in its dynamic, rather than in its
static,aspects that the value of democracy proves itself. As is true
of liberty, the benefits of democracy will show themselves only in
the long run, while its more immediate achievements may well be
inferior to those of other forms of government.

5. The conception that government should be guided by major
ity opinion makes sense only if that opinion is independent of
government. The ideal of democracy rests on the belief that the
view which will direct government emerges from an independent
and spontaneous process. It requires, therefore, the existence of a
large sphere independent of majority control in which the opinions
of the individuals are formed. There is widespread consensus that
for this reason the case for democracy and the case for freedom of
speech and discussion are inseparable.

The view, however, that democracy provides not merely a meth
od of settling differences of opinion on the course of action to be

, adopted but also a standard for what opinion ought to be has al
ready had far-reaching effects. It has, in particular, seriously
confused the question of what is actually valid law and what
ought to be the law. Ifdemocracy is to function, it is as important
that the former can always be ascertained as that the latter can
always be questioned. Majority decisions tell us what people want
at the moment, but not what it would be in their interest to want
if they were better informed; and, unless they could be changed by
persuasion, they would be of no value. The argument for de
mocracy presupposes that any minority opinion may become a
majority one.

It would not be necessary to stress this if it were not for the fact
that it is sometimes represented as the duty of the democrat, and
particularly of the democratic intellectual, to accept the views
and values of the majority. True, there is the convention that the
view of the majority should prevail so far as collective action is
concerned, but this does not in the least mean that one should not
make every effort to alter it. One may have profound respect for
that convention and yet very little for the wisdom of the majority.
It is only because the majority opinion will always be opposed by
some that our knowledge and understanding progress. In the
process by which opinion is formed, it is very probable that, by the
time any view becomes a majority view, it is no longer the best
view: somebody will already have advanced beyond the point
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which the majority have reached.13 It is because we do not yet
know which of the many competing new opinions will prove itself
the best that we wait until it has gained sufficient support.

The conception that the efforts of all should be directed by the
opinion of the majority or that a society is' better according as it
conforms more to the standards of the majority is in facta re
versal of the principle by which civilization has grown. Its general
adoption would probably mean the stagnation, if not the decay, of
civilization. Advance consists in the few convincing the many.
New views must appear somewhere before they can become
majority views. There is no experience of society which is not
first the experience of a few individuals. Nor is the process of form
ing majority opinion entirely, or even chiefly, a matter of discus
sion, as the overintellectualized conception would have it. There
is some truth in the view that democracy is government by dis
cussion, but this refers only to the last stage of the process by
which the merits of alternative views and desires are tested.
Though discussion is essential, it is not the main process by which
.people learn. Their views and desires are formed by individuals
acting according to their own designs; and they profit from what
others have learned in their individual experience. Unless some
people know more than the rest and are in a better position to con
vince the rest, there would be little progress in opinion. It is be- '
cause we normally do not know who knows best that we leave the
decision to a process which we do not control. But it is always
from a minority acting in ways different from what the majority
would prescribe that the majority in the end learns to do better.

6. We have no ground for crediting majority decisions with that
higher, superindividual wisdom which, in a certain sense, the
products of spontaneous social growth may possess. The resolu
tions of a majority are not the place to look for such superior wis
dom. They are bound, if anything, to be inferior to the decisions
that the most intelligent members of the group will make after
listening to all opinions: they will be the result of less careful
thought and will generally represent a compromise that will not
fully satisfy anybody. This will be even more true of the cumula
tive result emanating from the successive decisions of shifting
majorities variously composed: the result will be the expression
not of a coherent conception but of different and often conflicting
motives and aims.



!I'he Need for Principles and the Danger of Drift

Such a process should not be confused with those spontaneous
processes which free communities have learned to regard as the
source of much that is better than individual wisdom can contrive.
If by "social process" we mean the gradual evolution which pro
duces better solutions than deliberate design, the imposition of
the will of the majority can hardly be regarded as such. The latter
differs radically from that free growth from which custom and
institutions emerge, because its coercive, monopolistic, and exclu
sive character destroys the self-correcting forces which bring it
about in a free society that mistaken efforts will be abandoned and
the successful ones prevail. It also differs basically from the cumu
lative process by which law is formed by precedent, unless it is, as
is true of judicial decisions, fused into a coherent whole by the
fact that principles followed on earlier occasions are deliberately
adhered to.

Moreover, majority decisions are peculiarly liable, if not guided
by accepted common principles, to produce over-all results that

'nobody wanted. It often happens that a majority is forced by its
own decisions to further actions that were neither contemplated
nor desired. The belief that collective action can dispense with
principles is largely an illusion, and the usual effect of its renounc
ing principles is that it is driven into a course by the unexpected
implications of former decisions. The individual decision may have
been intended only to deal with a particular situation. But it cre
ates the expectation that wherever similar circumstances occur the
government will take similar action. Thus principles which had
never been intended to apply generally, which may be undesirable
or nonsensical when applied generally, bring about future action
that few would have desired in the first instance. A government
that claims to be committed to no principles and to judge every
problem on its merits usually finds itself having to observe
principles not of its own choosing and being led into action that it
had never contemplated. A phenomenon which is now familiar to
us is that of governments which start out with the proud claim
that they will deliberately control all affairs and soon find them
selves beset at each step by the necessities created by their former
actions. It is since governments have come to regard themselves
as omnipotent that we now hear so much about the necessity or
inevitability of their doing this or that which they know to be
unwIse.
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7. If the politician or statesman has no choice but to adopt a
certain course of action (or if his action is regarded as inevitable
by the historian), this is because his or other people's opinion, not
objective facts, allow him no alternative. It is only to people who
are influenced by certain beliefs that anyone's response to given
events may appear to be uniquely determined by circumstances.
For the practical politician concerned with particular issues, these
beliefs are indeed unalterable facts to all intents and purposes. It
is almost necessary that he be unoriginal, that he fashion his pro
gram from opinions held by large numbers of people. The success
ful politician owes his power to the fact that he moves within the
accepted framework of thought, that he thinks and talks con
ventionally. It would be almost a contradiction in terms for a
politician to be a leader in the field of ideas. His task in a de
mocracy is to find out what the opinions held by the largest num
ber are, not to give currency to new opinions which may become
the majority view in some distant future.

The state of opinion which governs a decision on political issues
i~ always the result of a slow evolution, extending over long periods
and proceeding at many different levels. New ideas start among
a few and gradually spread until they become the possession of a
majority who know little of their origin. In modern soci'ety this
process involves a division of functions between those who are '
concerned mainly with the particular issues and those who are
occupied with general ideas, with elaborating and reconciling the
various principles of action which past experience has suggested.
Our views both about what the consequences of our actions will
be and about what we ought to aim at are mainly precepts that
we have acquired as part of the inheritance of our society. These
political and moral views, no less than our scientific beliefs, come
to uS from those Wh9 professionally handle abstract ideas. It is
from them that both the ordinary man and the political leader
obtain the fundamental conceptions that constitute the framework
of their thought and guide them in their action.

The belief that in the long run it is ideas and therefore the men
who give currency to new ideas that govern evolution, and the
belief that the individual steps in that process should be governed
by a set of coherent conceptions, have long formed a fundamental
part of the liberal creed. It is impossible to study history without
becoming aware of "the lesson given to mankind by every age,
and always disregarded-that speculative philosophy, which to the
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superficial appears a thing so remote from the business of life and
the outward interest of men, is in reality the thing on earth which
most influences them, and in the long run overbears any influences
save those it must itself obey."14 Though this fact is perhaps even
less understood today than it was when John Stuart Mill wrote,
there can be little doubt that it is true at all times, whether men
recognize it or not. It is so little understood because the influence
of the abstract thinker on the masses operates only indirectly.
People rarely know or care whether the commonplace ideas of
their day have come to them from Aristotle or Locke, Rousseau
or Marx, or from some professor whose views were fashionable
among the intellectuals twenty years ago. Most of them have
never read the works or even heard the names of the authors
whose conceptions and ideals have become part of their thinking.

So far as direct influence on current affairs is concerned, the
influence of the political philosopher may be negligible. But when
his ideas have become common property, through the work of

; historians and publicists, teachers and writers, and intellectuals
generally, they effectively guide developments. This means not
only that new ideas commonly begin to exercise their influence on
political action only a generation or more after they have first
been stated1S but that, before the contributions of the speculative
thinker can exercise such influence, they have to pass through a
long process of selection and modification.

Changes in political and social beliefs necessarily proceed at any
one time at many different levels. We must conceive of the
process not as expanding over one plane but as filtering slowly
downward from the top of a pyramid, where the higher levels
represent greater generality and abstraction and not necessarily
greater wisdom. As ideas spread downward, they also change their
character. Those which are at any time still on a high level of
generality will compete only with others of similar character, and
only for the support of people interested in general conceptions.
To the great majority these general conceptions will become
known only in their application to concrete and particular issues.
Which of these ideas will reach them and gain their support will
be determined not by some single mind but by discussion proceed
ing on another level, among people who are concerned more with
general ideas than with particular problems and who, in conse
quence, see the latter mainly in the light of general principles.

Except on rare occasions, such as constitutional conventions,
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the democratic process of discussion and majorIty decision is
necessarily confined to part of the whole system ofIaw and govern
ment. The piecemeal change which this involves will produce desir
able and workable results only if it is guided by some general con
ception of the social order desired, some coherent image of the
kind of world in which the people want to live. To achieve such an
image is not a simple task, and even the specialist student can do
no more than endeavor to see a little more clearly than his
predecessors. The practical man concerned with the immediate
problems of the day has neither the interest nor the time to ex
amine the interrelations of the different parts of the complex order
of society. He merely chooses from among the possible orders that
are offered him and finally accepts a political doctrine or set of
principles elaborated and presented by others.

If people were not at most times led by game system of common
ideas, neither a coherent policy nor even real discussion about par
ticular issues would be possible. It is doubtful whether democracy
can work in the long run if the great majority do not have in com
,mon at least a general conception of the type of society desired.
But even if such a conception exists, it will not necessarily show
itself in every majority decision. Groups do not always act in ac
cordance with their best knowledge or obey moral rules that they
recognize in the abstract any more than individuals do. I t is only ,
by appealing to such common principles, however, that we can
hope to reach agreement by discussion, to settle conflict of inter
ests by reasoning and argument rather than by brute force.

8. If opinion is to advance, the theorist who offers guidance
must not regard himself as bound by majority opinion. The task of
the political philosopher is different from that of the expert serv
ant who carries out the will of the majority. Though he must not
arrogate to himself the position of a "leader" who determines
what people ought to think, it is his duty to show possibilities and
consequences of common action, to offer comprehensive aims of
policy as a whole which the majority have not yet thought of. It
is only after such a comprehensive picture of the possible results
of different policies has been presented that democracy can decide
what it wants. If politic~ is the art of the possible, political
philosophy is the art of making politically possible the seemingly
impossible.16

The political philosopher cannot discharge his task if he c.Qnfines
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himself to questions of fact and is afraid of deciding between con
flicting values. He cannot allow himself to be limited by the posi
tivism of the scientist, which confines his functions to showing what
is the case and forbids any discussion of what ought to be. If he
does so, he will have to stop long before he has performed his most
important function. In his effort to form a coherent picture he will
often find that there are values which conflict with one another-a
fact which most people are not aware of-and that he must choose
which he should accept and which reject. Unless the political
philosopher is prepared to defend values which seem right to him,
he will never achieve that comprehensive outline which must then
be judged as a whole.

In this task he will often serve democracy best by opposing the
will of the majority. Only a complete misapprehension of the
process by which opinion progresses would lead one to argue that
in the sphere of opinion he ought to submit to majority views. To
treat existing majority opinion as the standard for what majority

. 'opinion ought to be would make the whole process circular and
stationary. There is, in fact, never so much reason for the political
philosopher to suspect himself of failing in his task as when he finds
that his opinions are very popularY It is by insisting on considera
tions which the majority do not wish to take into account, by
holding up principles which they regard as inconvenient and irk
some, that he has to prove his worth. For intellectuals to bow to a
belief merely because it is held by the majority is a betrayal not
only of their peculiar mission but of the values of democracy itself.

The principles that plead for the self-limitation of the power of
the majority are not proved wrong if democracy disregards them,
nor is democracy proved undesirable if it often makes what the
liberal must regard as the wrong decision. He simply believes that
he has an argument which, when properly understood, will induce
the majority to limit the exercise of its own powers and which he
hopes it can bepersuaded to accept as a guide when deciding on
particular issues.

9. It is not the least part of this liberal argument that to disre
gard those limits will, in the long run, destroy not only prosperity
and peace but democracy itself. The liberal believes that the limits
which he wants democracy to impose upon itself are also the
limits within which it can work effectively and within which the
majority can truly direct and control the actions of government.
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So long as democracy constrains the individual only by general
rules of its own making, it controls the power of coercion. If it at
tempts to direct them more specifically, it will soon find itself
merely indicating the ends to be achieved while leaving to its ex
pert servants the decision as to the mannerjn which they are to be
achieved. And once it is generally accepted that majority decisions
can merely indicate ends and that the pursuit of them is to be left
to the discretion of the administrators, it will soon be believed also
that almost any means to achieve those ends are legitimate.

The individual has little reason to fear any general laws which
the majority may pass, .but he has much reason to fear the rulers
it may put over him to implement its directions. It is not the
powers which democratic assemblies can effectively wield but the
powers which they hand over to the administrators charged with
the achievement of particular goals that constitute the danger to
individual freedom today. Having agreed that the majority should
prescribe rules which we will obey in pursuit ofour individual aims,
we find ourselves more and more su bjected to the orders and the
arbitrary will of its agents. Significantly enough, we find not only
that most of the supporters of unlimited democracy soon become
defenders of arbitrariness and of the view that we should trust
experts to decide what is good for the community, but 'that the
most enthusiastic supporters of such unlimited powers of the'·
majority are often those very administrators who know best that,
once such powers are assumed, it will be they and not the majority
who will in fact exercise them. If anything has been demonstrated
by modern experience in these matters, it is that, once wide
coercive powers are gi ven to governmental agencies for particular
purposes, such powers cannot be effectively controlled by demo
cratic assemblies. If the latter do not themselves determine the
means to be employ~d, the decisions of their agents will be more or
less arbitrary.

General considerations and recent experience both show that
democracy will remain effective only so long as government in its
coercive action confines itself to tasks that can be carried out
democratically,l8 If democracy is a means of preserving liberty,
then individual liberty is no less an essential condition for the
working of democracy. Though democracy is probably the best
form of limited government, it becomes an absurdity if it turns
into unlimited government. Those who profess that democracy is
all-competent and support all that the majority wants _at any
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given moment are working for its fall. The old liberal is in fact a
much better friend of democracy than the dogmatic democrat, for
he is concerned with preserving the conditions that make de
mocracy workable. It is not "antidemocratic" to try to persuade
the majority that there are limits beyond which its action ceases
to be beneficial and that it should observe principles which are not
of its own deliberate making. If it is to survive, democracy must
recognize that it is not the fountainhead of justice and that it
needs to acknowledge a conception of justice which does not
necessarily manifest itself in the popular view on every particular
issue. The danger is that we mistake a means of securing justice
for justice itself. Those who endeavor to persuade majorities to
recognize proper limits to their just power are therefore as neces
sary to the democratic process as those who constantly point to new
goals for democratic action.

In Part II of this book we shall consider further those limits on
. government which seem to be the necessary condition for the
'workability of democracy and which the people of the West have
developed under the name of the rule of law. Here we will merely
add that there is little reason to expect that any people will
succeed in successfully operating or preserving a democratic
machinery of government unless they have first become familiar
with the traditions of a government of law.



C HAP T ERE I G H, T

Employment and Jndependence

NotJar to hide it in a hedge,
NotJar a train attendant,

ButJar the glorious privilege
OJ being independent.

ROBERT BURNS

1.. The ideals and principies restated in the preceding chapters
were developed in a society which in important respects differed
from ours. It was a society in which a relatively larger part of the
people, and most of those who counted in forming opinion, were
independent in the activities that gave them their livelihood. l How'
far, then, are those principles which operated in such a society still
valid now, when most of us work as employed members of large
organizations, using resources we do not own and acting largely on
the instructions given by others? In particular, if the independents
now constitute a so much smaller and less influential portion of
society, have their contributions for this reason become less im
portant, or are they still essential to the well-being of any free
society?

Before we turn to the main issue, we must free ourselves from a
myth concerning the growth of the employed class which, though
believed in its crudest form only by Marxists, has gained wide
enough acceptance to confuse opinion. This is the myth that the
appearance of a propertyless proletariat is the result of a process of
expropriation, in the course of which the masses were deprived of
those possessions that formerly enabled them to earn their living
independently. The facts tell a very different story. Until the rise
of modern capitalism, the possibility for most people of establish
ing a family and of rearing children depended on the inheritance of
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a home and land and the necessary tools of production. What later
enabled those who did not inherit land and tools from their parents
to survive and multiply was the fact that it became practicable
and profitable for the wealthy to use their capital in such a way as
to give employment to large numbers. If "capitalism has created
the proletariat)" it has done so) then) by enabling large numbers
to survive and procreate. In the Western world today) the effect of
this process is) of course) no longer the increase in a proletariat in
the old sense but the growth of a majority of employed who in
many respects are alien and often inimical to much that consti
tutes the driving force of a free society.

The increase in population during the last two hundred years
has been made up mostly of employed workers) urban and indus
trial. Though the technological change that has favored large-scale
enterprise and helped to create the new large class of clerical work
ers has undoubtedly assisted this growth of the employed section
of the population) the increasing number of propertyless that of- .

. 'fered their services has probably in turn assisted the growth of
large-scale organization.

The political significance of this development has been ac
centuated by the fact that) at the time when the dependent and
propertyless were growing most rapidly in numbers) they were
also given the franchise) from which most of them had been ex
cluded. The result was that in probably all countries of the West
the outlook of the great majority of the electorate came to be de
termined by the fact that they were in employed positions. Since
it is now their opinion that largely governs policy) this produces
measures that make the employed positions relatively more at-

.tractive and the independent ones ever less so. That the employed
should thus use their political power is natural. The problem is
whether it is in their long-term interest if society is thereby
progressively turned into one great hierarchy of employment. Such
a state seems to be the likely outcome unless the employed major
ity come to recognize that it would be in their interest to ensure
the preservation of a substantial number of independents. For if
they do not) we shall all find that our freedom has been affected)
just as they will find that) without a great variety of employers to
choose from) their position is not as it once was.

2. The problem is that many exercises of freedom are of little
direct interest to the employed and that it is often not easy for
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them to see that their freedom depends on others' being able to
make decisions which are not immediately relevant to their whole
manner of life. Since they can and have to live without making
such decisions, they cannot see the need for them, and they attach
little importance to opportunities for action which hardly ever
occur in their lives. They regard as unnecessary many exercises of
freedom which are essential to the independent if he is to perform
his functions, and they hold views of deserts and appropriate re
muneration entirely different from his. Freedom is thus seriously
threatened today by the tendency of the employed majority to
impose upon the rest their standards and views of life. It may in
deed prove to be the most difficult task of all to persuade the em
ployed masses that in the general interest of their society, and
therefore in their own long-term interest, they should preserve
such conditions as to enable a few to reach positions which to them
appear unattainable or not worth the effort and risk.

If in the life of the employed certain exercises of liberty have
little relevance, this does not mean that they are not free. Every
choice made by a person as to his manner of life and way of earning
aliving means that, as a result, he will have little interest in doing
certain things. A great many people will choose employment be
cause it offers them better opportunities to live the kind of life
they want than would any independent position. Even with those'·
who do not especially want the relative security and absence of
risk and responsibility that an employed position brings, the
decisive factor is often not that independence is unattainable but
that employment offers them a more satisfying activity and a
larger income than they could earn as, say, independent trades
men.

Freedom does not mean that we can have everything as· we
want it. In choosing a course of life we always must choose be
tween complexes of advantages and disadvantages, and, once our
choice is made, we must be prepared to accept certain disad
vantages for the sake of the net benefit. Whoever desires the regu
lar income for which he sells his labor must devote his working
hours to the immediate tasks which are determined for him by
others. To do the bidding of others is for the employed the condi
tion of achieving his purpose. Yet, though he may find this at
times highly irksome, in normal conditions he is not unfree in the
sense of being coerced. True, the risk or sacrifice involved in giving
up his job may often be so great as to make him continue in it,
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even though he intensely dislikes it. But this may be true of almost
any other occupation to which a man has committed himself
certainly of many independent positions.

The essential fact is that in a competitive society the employed
is not at the mercy of a, particular employer, except in periods of
extensive unemployment. The law wisely does not recognize con
tracts for the permanent sale of a person's labor and, in general,
does not even enforce contracts for specific performance. Nobody
can be coerced to continue to work under a particular boss, even
if he has contracted to do so; and, in a normally operating com
petitive society, alternative employment will be available, even
though it may often be less remunerative.2

That the freedom of the employed depends upon the existence
of a great number and variety of employers is clear when we con
sider the situation that would exist if there were only one employer
-namely, the state--and if taking employment were the only per
mitted means of livelihood. And a consistent application of social~

; ist principles, however much it might be disguised by the delega
tion of the power of employment to nominally independent public
corporations and the like, would necessarily lead to the presence of
a single employer. Whether this employer acted directly or indi
rectly, he would clearly possess unlimited power to coerce the
individual.

3. The freedom of the employed therefore depends on the
existence of a group of persons whose position is different from
theirs. Yet in a democracy in which they form the majority, it is
their conception of life that can determine whether or not such a

. group can exist and fulfil its functions. The dominant conceptions
will be those of the great majority, who are members of hierarchic
organizations and who are largely unaware of the kind of problems
and views that determine the relations between the separate units
within which they work. The standards which such a majority
develops may enable them to be effective members of society, but
theycannotbe applied to the whole of society if it is to remain free.

It is inevitable that' the interests and values of the employed
should differ somewhat from those of men who accept the risk and
responsibility of organizing the use of resources. A man who works
under direction for a fixed salary or wage may be as conscientious,
industrious, and intelligent as one who must constantly choose be
tween alternatives; but he can hardly be as inventive or as experi-
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mental simply because the range of choice in his work is more
limited. 3 He is normally not expected to perform actions which
cannot be prescribed or which are not conventional. He cannot go
beyond his allotted task even if he is capable of doing more. An
assigned task is necessarily a limited task, confined to a given
sphere and based on a predetermined division of labor.

The fact of being employed will affect more than a man's initia
tive and inventiveness. He has little knowledge of the responsibili
ties of those who control resources and who must concern them
selves constantly with new arrangements and combinations; he is
little acquainted with the attitudes and modes of life which the
need for decisions concerning the use of property and income
produces. For the independent there can be no sharp distinction
between his private and his business life, as there is for the em
ployed, who has sold part of his time for a fixed income. While, for
the employed, work is largely a matter of fitting himself into a
given framework during a certain number of hours, for the inde
pendent it is a question of shaping and reshaping a plan of life,
-9f finding solutions for ever new problems. Especially do the em
ployed and the independent differ in their views of what, one can
properly regard as income, what chances one ought to take, and
what manner of life one should adopt that is most conducive to '
success.

The greatest difference between the two, however, will be found
in their opinions of how appropriate remunerations for various
services are to be determined. Whenever a person works under in
struction and as a member of a large organization, the value of his
individual services is difficult to ascertain. How faithfully and
intelligently he has obeyed rules and instructions, how well he has
fitted himself into the whole machinery, must be determined by
the opinion of other people. Often he must be remunerated accord
ing to assessed merit, not according to result. If there is to be con
tentm~nt within the organization, it is most important that re
muneration be generally regarded as just, that it conform to
known and intelligible rules, and that a human agency be re
sponsible for every man's receiving what his fellows regard as
being due to him. 4 However, this principle of rewarding a man
according to what others think he deserves cannot apply to men
who act on their own initiative.
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4. When an employed majority determines legislation and
policy, conditions will tend to be adapted to the standards of that
group and become less favorable to the independent. The position
of the former will, in consequence, become steadily more attrac
tive and its relative strength even greater. It may be that even the
advantages which the large organization has today over the small
are in part a result of policies that have made employed positions
more attractive to many who in the past would have aimed at
independence. .

There can be little doubt, at any rate, that employment has be
come not only the actual but the preferred position of the major
ity of the population, who find that it gives them what they main
ly want: an assured fixed income available for current expenditure,
more or less automatic raises, and provision for old age. They are
thus relieved of some of the responsibilities of economic life; and
quite naturally they feel that economic misfortune, when it comes

, as a result of a decline or failure of the employing organization, is
clearly not their fault but somebody else's. It is not surprising,
then, that they should wish to have some higher tutelary power
watch over the directing acti vities which they do not understand
but on which their livelihood depends.

Where this class predominates, the conception of social justice
becomes largely adjusted to its needs. This applies not only to
legislation but also to institutions and business practices. Taxa
tion comes to be based on a conception of income which is es
sentially that of the employee. The paternalistic provisions of the
social services are tailored almost exclusively to his requirements.
Even the standards and techniques of consumers' credit are pri
marily adjusted to them. And all that concerns the possession and
employment of capital as part of making one's living comes to be
treated as the special interest of a small privileged group which
can justly be discriminated against.

To Americans this picture may still seem exaggerated, but to
Europeans most of its features are all too familiar. The develop
ment in this direction is generally much accelerated, once the
public servants become the most numerous and influential group
among the employed, and the special privileges which they enjoy
come to be demanded as a matter of right by all employees. Privi
leges such as security of tenure and automatic promotion by
seniority that the public servant is given, not in his interest but in
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the interest of the public, then tend to be extended beyond this
group. Also, it is even more true of government bureaucracy than
of other large organizations that the specific value of an indi
vidual's services cannot be ascertained and that he must therefore
be rewarded on the basis of assessable merit rather than result.5

Such standards that prevail in the bureaucracy tend to spread, not
least through the influence of public servants on legislation and on
the new institutions catering to the needs of the employed. In
many European countries the bureaucracy of the new social
services in particular has become a very important political factor,
the instrument as well as the creator of a new conception of need
and merit, to whose standards the life of the people is increasingly
subject.

5. The existence of a multiplicity of opportunities for employ
ment ultimately depends on the existence of independent indi
viduals who can take the initiative in the continuous process of
re-forming and redirecting organizations. It might at first seem
that multiplicity of opportunities could also be provided by
numerous corporations run by salaried managers and owned by
large numbers of shareholders and that men of substantial
property would therefore be superfluous. But though corporations '
of this sort may be suited to well-established industries, it is very
unlikely that competitive conditions could be maintained, or an
ossification of the whole corporate structure be prevented, with
out the launching of new organizations for fresh ventures, where
the propertied individual able to bear risks is still irreplaceable.
And this superiority of individual over collective decisions is not
confined to new ventures. However adequate the collective wisdom
of a board may be in most instances, the outstanding success even
of large and well:established corporations is often due to some
single person who has ;lchieved his position of independence and
influence through the control of large means. However much the
institution of the corporation may have obscured the simple dis-

. tinction between the directing owner and the employee, the whole
system of separate enterprises, offering both employees and con
sumers sufficient alternatives to deprive each organization from
exercising coercive power, presupposes private ownership and
individual decision as to the use of resources.6
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6. The importance of the private owner of substantial property,
however, does not rest simply on the fact that his existence is an
essential condition for the preservation of the structure of com
petitive enterprise. The man of independent means is an even
more important figure in a free society when he is not occupied
with using his capital in the pursuit of material gain but uses it in
the service of aims which bring no material return. It is more in
the support of aims which the mechanism of the market cannot
adequately take care of than in preserving that market that the
man of independent means has his indispensable role to play in
any civilized society.7

Though the market mechanism is the most effective method for
securing those services that can be priced, there are others of great
importance that the market will not provide because they cannot
be sold to the individual beneficiary. Economists have often given
the impression that only what the public can be made to pay for

, is useful or have mentioned the exceptions only as an argument
for the state's stepping in where the market has failed to provide
whatever is desired. But, though the limitations of the market pro
vide a legitimate argument for some kinds of government action,
they certainly do not justify the argument that only the state
should be able to provide such services. The very recognition that
there are needs which the market does not satisfy should make it
clear that the government ought not to be the only agency able to
do things which do not pay, that there should be no monopoly
here but as many independent centers as possible able to satisfy
such needs.

The leadership of individuals or groups who can back their be
liefs financially is particularly essential in the field of cultural
amenities, in the fine arts, in education and research, in the preser
vation of natural beauty and historic treasures, and, above all, in
the propagation of new ideas in politics, morals, and religion. If
minority views are to have a chance to become majority views, it
is necessary not only that men who are already highly esteemed
by the majority should be able'to initiate action but that repre
sentatives of all divergent views and tastes should be in a position
to support with their means and their energy ideals which are not
yet shared by the majority.

If we knew of no better way of providing such a group, there
would exist a strong case for selecting at random one in a hundred,
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or one in a thousand, from the population at large and endowing
them with fortunes sufficient for the pursuit of whatever they
choose. So long as most tastes and opinions were represented and
every type of interest given a chance, this might be well worth
while, even if, of this fraction of the population, again only one in
a hundred or one in a thousand used the opportunity in a
manner that in retrospect would appear beneficial. The selection
through inheritance from parents, which in our society, in fact,
produces such a situation, has at least the advantage (even if we
do not take into account the probability of inherited ability)
that those who are given the special opportunity will usually have
been educated for it and will have grown up in an environment in
which the material benefits of wealth have become familiar and,
because they are taken for granted, have ceased to be the main
source of satisfaction. The grosser pleasures in which ~he newly
rich often indulge have usually no attraction for those who have
inherited wealth. If there is any validity in the contention that the
process of social ascent should sometimes extend through several
generations, and if we admit that some people should not have to
devote most of their energies to earning a living but should have
the time and means to devote themselves to whatever purpose
they choose, then we cannot deny that inheritance is probably the
best means of selection known to us.

The point that is so frequently overlooked in this connection is
that action by collective agreement is limited to instances where
previous efforts have already created a common view, where opin
ion about what is desirable has become settled, and where the
problem is that of choosing between possibilities already gener
ally recognized, not that of discovering new possibilities. Public
opinion, however, cannot decide in what direction efforts should
be made to arouse-public opinion, and neither government nor
other existing organized groups should have the exclusive power
to do so. But organized efforts have to be set in motion by a few
individuals who possess the necessary resources themselves or who
win the support of those that do; without such men, what are
now the views of only a small minority may never have a chance
of being adopted by the majority. What little leadership can be
expected from t;he majority is shown by their inadequate support
of the arts wherever they have replaced the wealthy patron. And
this is even more true of those philanthropic or idealistic move
ments by which the moral values of the majority are changed.
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We cannot attempt to recount here the long story of all good
causes which came to be recognized only after lonely pioneers had
devoted their lives and fortunes to arousing the public conscience,
of their long campaigns until at last they gained support for the
abolition of slavery, for penal and prison reform, for the preven
tion of cruelty to children or to animals, or for a more humane
treatment of the insane. All these were for a long time the hopes
of only a few idealists who strove to change the opinion of the
overwhelming majority concerning certain accepted practices.

7. The successful performance of such a task by the wealthy is
possible, however, only when the community as a whole does not
regard it as the sole task of men possessing wealth to employ it
profitably and to increase it, and when the wealthy class consists
not exclusively of men for whom the materially productive em
ployment of their resources is their dominant interest. There
must be, in other words, a tolerance for the existence of a group of

, idle rich-idle not in the sense that they do nothing useful but in
the sense that their aims are not entirely governed by considera
tions of material gain. The fact that most people must earn their
income does not make it less desirable that some should not have
to do so, that a few be able to pursue aims which the rest do not
appreciate. It would no doubt be offensive if, for that reason,
wealth were arbitrarily taken from some and given to others.
There would also be little point if the majority were to grant the
privilege, for they would select men whose aims they already ap
proved. This would merely create another form of employment, or
another form of reward for recognized merit, but not an oppor
tunity to pursue aims that have not yet been generally accepted
as desirable.

I have nothing but admiration for the moral tradition that
frowns upon idleness where it means lack of purposeful occupation.
But not working to earn an income does not necessarily mean idle
ness; nor is there any reason why an occupation that does not
bring a material return should not be regarded as honorable. The
fact that most of our needs can be supplied by the market and
that this at the same time gives most men the opportunity of earn
ing a living should not mean that no man ought to be allowed to
devote all this energy to ends which bring no financial returns or
that only the majority, or only organized groups, should be able
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to pursue such ends. That only a few can have the opportunity
does not make it less desirable that some should have it.

It is doubtful whether a wealthy class whose ethos requires that
at least every male member prove his usefulness by making more
money can adequately justify its existence. However important
the independent owner of property may be for the economic order
of a free society, his importance is perhaps even greater in the
fields of thought and opinion, of tastes and beliefs. There is some
thing seriously lacking in a society in which all the intellectual,
moral, and artistic leaders belong to the employed class, especially
if most of them are in the employment of the government. Yet we
are moving everywhere toward such a position. Though the free
lance writer and artist and the professions of law and medicine
still provide some independent leaders of opinion, the great
majority of those who ought to provide such a lead-the learned
in the sciences and humanities-are today in employed positions,
in most countries in the employment of the state. 8 There has been
a great change in this respect since the nineteenth century, when

..gentlemen-scholars like Darwin9 and Macaulay, Grote and Lub
bock, Motley and Henry Adams, Tocqueville and Schliemann,
were public figures of great prominence and when even such a
heterodox critic of society as Karl Marx could find a wealthy
patron who enabled him to devote his life to the elaboration and '
propagation of doctrines which the majority of his contemporaries
heartily detested. lO

The almost complete disappearance of this class-and the
absence of it in most parts of the United States-has produced a
situation in which the propertied class, now almost exclusively a
business group, lacks intellectual leadership and even a coherent
and defensible philosophy of life. A wealthy class that is in part a
leisured class will be interspersed with more than the average
proportion of scholars and statesmen, literary figures and artists.
It was through their intercourse in their own circle with such men
who shared their style of life, that in the past the wealthy men
of affairs were able to take part in the movement of ideas and in
the discussions that shaped opinion. To the European observer,
who cannot help being struck by the apparent helplessness of
what in America is still sometimes regarded as its ruling class, it
would seem that this is largely due to the fact that its traditions
have prevented the growth of a leisured group within it, of a
group that uses the independence which wealth gives for pyrposes
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other than those vulgarly called economic. This lack of a cultural
elite within the propertied class, however, is also now apparent
in Europe, where the combined effects of inflation and taxation
have mostly destroyed the old and prevented the rise of a new
leisured grou p.

8. It is undeniable that such a leisured group will produce a
much larger proportion of bons vivants than of scholars and public
servants and that the former will shock the public conscience by
their conspicuous waste. But such waste is everywhere the price of
freedom; and it would be difficult to maintain that the standard
by which the consumption of the idlest of the idle rich is judged
wasteful and objectionable is really different from that by which
the consumption of the American masses will be judged wasteful
by the Egyptian fellaheen or the Chinese coolie. Quantitatively,
the wastes involved in the amusements of the rich are indeed -in
significant compared with those involved in the similar and equal-

, Iy "unnecessary" amusements of the masses,ll which divert much
more from ends which may seem important on some ethical stand
ards. It is merely the conspicuousness and the unfamiliar char
acter of the wastes in the life of the idle rich that make them ap
pear so particularly reprehensible.

It is also true that even when the lavish outlay of some men is
most distasteful to the rest, we can scarcely ever be certain that in
any particular instance even the most absurd experimentation in
living will not produce generally beneficial results. It is not sur
prising that livmg on a new level of possibilities at first leads to
much aimless display. I have no doubt, however-even though to
say so is certain to provoke ridicule--that eve~ the successful use
of leisure needs pioneering and that we owe many of the now com
mon forms of living to people who devoted all their time to the art
of living12 and that many of the toys and tools of sport that later
became the instruments of recreation for the masses were invented
by playboys.

Our evaluation of the usefulness of different activities have in
this connection become curiously distorted by the ubiquity of the
pecuniary standard. Surprisingly often, the same peuple who com
plain most loudly about the materialism of our civilization will ad
mit of no other standard of usefulness of any service than that
men should be willing to pay for it. Yet is it really so obvious that
the tennis or golf professional is a more useful member of societ}'
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than the wealthy amateurs who devoted their time to perfecting
these games? Or that the paid curator of a public museum is
more usefUl than a private collector? Before the reader answers
these questions too hastily) I would ask him to consider whether
there would ever have been golf or tennis professionals or museum
curators if wealthy amateurs had not preceded them. Can we not
hope that other new interests will still arise from the playfUl ex
plorations of those who can indulge in them for the short span of a
human life? It is only natural that the development of the art of
living and of the non-materialistic values should have profited
most from the activities of those who had no material worries. l3

It is one of the great tragedies of our time that the masses have
come to believe that they have reached their high standard of
material welfare as a result of having pulled down the wealthy)
and to fear that the preservation or emergence of such a class
would deprive them of something they would otherwise get and
which they regard as their due. We have seen why in a progressive
society there is little reason to believe that the wealth which the
Jew enjoy would exist at all if they were not allowed to enjoy it.
It is neither taken from the rest nor withheld from them. It is the
first sign of a new way of living begun by the advance guard.
True) those who have this privilege ofdisplaying possibilities which
only the children or grandchildren of others will enjoy are not '
generally the most meritorious individuals but simply those who
have been placed by chance in their envied position. But this fact
is inseparable from the process of growth) which always goes
fUrther than anyone man or group of men can foresee. To prevent
some from enjoying certain advantages first may well prevent the
rest of us from ever enjoying them. If through envy we make cer
tain exceptional kinds of life impossible) we shall all in the end
suffer material and _spiritual impoverishment. Nor can we elimi
nate the unpleasant manifestations of individual success without
destroying at the same time those forces which make advance
possible. One may share to the fUll the distaste for the ostentation)
the bad taste) and the wastefUlness of many of the new rich and
yet recognize that) if we were to prevent all that we disliked) the
unforeseen good things that might be thus prevented would
probably outweigh the bad. A world in which the majority could
prevent the appearance of all that they did not like would be a
stagnant and probably a declining world.
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PART II

Freedom and the Law

At the first, when some certain kind of regiment
was once approved, it may be that nothing was then
further thought uponfor the manner ofgoverning, but
all permitted into their wisdom and discretion which
were to rule; till by experience they found this for all
parts very inconvenient, so as the thing which they
had devised for a remedy did but increase the sore
which it should have cured. They saw that to live by
one man's will became the cause of all men's misery.
This constrained them to come unto laws, wherein all
men might see their duties beforehand, and know the
penalties of transgressing them.

RICHARD HOOKER
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CHAPTER NINE

Coercion and the State

For that is an absolute villeinage from which an
uncertain and indeterminate service is rendered,
where it cannot be known in the evening what service
is to be rendered in the morning, that is where a per
son is bound tp whatever is enjoined to him.

HENRY BRACTON

1. Earlier in our discussion we provisionally defined freedom as
the absence of coercion. But coercion is nearly as troublesome a
concept as liberty itself, and for much the same reason: we do not
clearly distinguish between what other men do to us and the ef
fects on us of physical circumstances. As a matter of fact, English
provides us with two different words to make the necessary distinc
tion: while we can legitimately say that we have been compelled
by circumstances to do this or that, we presuppose a human agent
if we say that we have been coerced.

Coercion occurs when one man's actions are made to'Serve an
other man's will, not for his own but for the other's purpose. It is
not that the coerced does not choose at all; if that were the case,
we should not speak of his "acting." Ifmy hand is guided by physi.
cal force to trace my signature or my finger pressed against the
trigger of a gun, I have not acted. Such violence, which makes my
body someone else's physical tool, is, of course, as bad as coercion
proper and must be prevented for the same reason. Coercion im
plies, however, that I still choose bu t that my mind is made some
one else's tool, because the alternatives before me have been so
manipulated that the conduct that the coercer wants me to choose
becomes for me the least painful one. 1 Although coerced, it is still I
who decide which is the least evil under the circumstances.2
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Coercion clearly does not include all influences that men can
exercise on the action of others. It does not even include all in
stances in which a person acts or threatens to act in a manner he
knows will harm another person and will lead him to change his
intentions. A person who blocks my path in the street and causes
me to step aside, a person who has borrowed from the library the
book I want, or even a person who drives me away by the un
pleasant noises he produces cannot properly be said to coerce me.
Coercion implies both the threat of inflicting harm and the inten
tion thereby to bring about certain conduct.

Though the coerced still chooses, the alternatives are deter
mined for him by the coercer so that he will choose what the
coercer wants. He is not altogether deprived of the use of his ca
pacities; but he is deprived of the possibility of using his knowledge
for his own aims. The effective use of a person's intelligence and
knowledge in the pursuit of his aims requires that he be able to
foresee some of the conditions of his environment and adhere to a
plan of action. Most human aims can be achieved only by a chain

,of connected actions, decided upon as a coherent whole and based
'on the assumption that the facts will be what they are expected to
be. It is because, and insofar as, we can predict events, or at least
know probabilities, that we can achieve anything. And- though
physical circumstances will often be unpredictable, they will not ,.
maliciously frustrate our aims. But if the facts which determine
our plans are under the sole control of another, our actions will be
similarly controlled.

Coercion thus is bad because it prevents a person from using his
mental powers to the full and consequently from making the great
est contribution that he is capable of to the community. Though
the coerced will still do the best he can do for himself at any given
moment, the only cQmprehensive design that his actions fit into is
that of another mind.

2. Political philosophers have discussed power more often than
they have coercion because political power usually means power to
coerce.3 But though the great men, from John Milton and Edmund
Burke to Lord Acton and Jacob Burckhardt, who have represented
power as the archevil, 4 were right in what they meant, it is mislead
ing to speak simply of power in this connection. It is not power as
such-the capacity to achieve what one wants-that is bad, but
only the power to coerce, to force other men to serve one's ~ill by
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the threat of inflicting harm. There is no evil in the power wielded
by the director of some great enterprise in which men have will
ingly united of their own will and for their own purposes. It is part
of the strength of civilized society that, by such voluntary com
bination of effort under a unified direction, men can enormously
increase their collective power.

It is not power in the sense of an extension of our capacities
which corrupts, but the subjection of other human wills to ours,
the use of other men against their will for our purposes. I t is true
that in human relations power and coercion dwell closely together,
that great powers possessed by a few may enable them to coerce
others, unless those powers are contained by a still greater power;
but coercion is neither so necessary nor so common a consequence
of power as is generally assumed. Neither the powers of a Henry
Ford nor those of the Atomic Energy Commission, neither those of
the General of the Salvation Army nor (at least until recently)
those of the President of the United States, are powers to coerce

, particular people for the purposes they choose.
It would be less misleading if occasionally the terms "force" and

"violence" were used instead of coercion, since the threat of force
or violence is the most important form of coercion. But they are
not synonymous with coercion, for the threat of physical force is
not the only way in which coercion can be exercised. Similarly,
"oppression," which is perhaps as much a true opposite of liberty
as coercion, should refer only to a state of continuous acts of
coercion.

3. Coercion should be carefully distinguished from the condi
tions or terms on which our fellow men are willing to render us
specific services or benefits. It is only in very exceptional circum
stances that the sole control of a service or resource which is essen
tial to us would confer upon another the power of true coercion.
Life in society necessarily means that we are dependent for the
satisfaction of most of our needs on the services of some of our
fellows; in a free society these mutual services are voluntary, and
each can determine to' whom he wants to render services and on
what terms. The benefits and opportunities which our fellows offer
to us will be available only if we satisfy their conditions.

This is as true of social as of economic relations. If a hostess will
invite me to her parties only if I conform to certain standards of
conduct and dress, or my neighbor converse with me only if I
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observe conventional manners, this is certainly not coercion. Nor
can it be legitimately called "coercion" if a producer or dealer re
fuses to supply me with what I want except at his price. This is
certainly true in a competitive market, where I can turn to some
body else if the terms of the first offer do not suit me; and it is
normally no less true when I face a monopolist. If, for instance, I
would very much like to be painted by a famous artist and if he
refuses to paint me for less than a very high fee, it would clearly be
absurd to say that I am coerced. The same is true of any other
commodity or service that I can do without. So long as the services
of a particular person are not crucial to my existence or the preser
vation of what I most value, the conditions he exacts for rendering
these services cannot properly be called "coercion."

A monopolist could exercise true coercion, however, if he were,
say, the owner of a spring in an oasis. Let us say that other persons
settled there on the assumption that water would always be avail
able at a reasonable price and then found, perhaps because a sec
ond spring dried up, that they had no choice but to do whatever
the owner of the spring demanded of them if they were to survive:
here would be a clear case of coercion. One could conceive of a few
other instances where a monopolist might control an essential
commodity on which people were completely dependent.' But un
less a monopolist is in a position to withhold an indispensable '
supply, he cannot exercise coercion, however unpleasant his de
mands may be for those who rely on his services.

It is worth pointing out, in view of what we shall later have to
say about the appropriate methods of curbing the coercive power
of the state, that whenever there is a danger of a monopolist's ac
quiring coercive power, the most expedient and effective method
of preventing this is probably to require him to treat all customers
alike, i.e., to insist t!).at his prices be the same for all and to pro
hibit all discrimination on his part. This is the same principle by
which we have learned to curb the coercive power of the state.

The individual provider of employment cannot normally exer
cise coercion, any more than can the supplier of a particular com
modity or service. So long as he can remove only one opportunity
among m~ny to earn a living, so long as he can do no more than
cease to pay certain people who cannot hope to earn as much else
where as they had done under him, he cannot coerce, though he
may cause pain. There are, undeniably, occasions when the condi
tion of employment creates oppOrtunity for true coercion--, In pe-
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riods of acute unemployment the threat of dismissal may be used
to enforce actions other than those originally contracted for. And
in conditions such as those in a mining town the manager may well
exercise an entirely arbitrary and capricious tyranny over a man
to whom he has taken a dislike. But such conditions, though not
impossible, would, at the worst, be rare exceptions in a prosperous
competitive society.

A complete monopoly of employment, such as would exist in a
fully socialist state in which the government was the only em
ployer and the owner of all the instruments of production, would
possess unlimited powers of coercion. As Leon Trotsky discovered:
"In a country where the sole employer is the State, opposition
means death by slow starvation. The old principle, who does not
work shall not eat, has been replaced by a new one: who does .not
obey shall not eat."5

Except in such instances of monopoly of an essential service, the
mere power of withholding a benefit will not produce coercion.
::rhe use of such power by another may indeed alter the social land
scape to which I have. adapted my plans and make it necessary for
me to reconsider all my decisions, perhaps to change my whole
scheme of life and to worry about many things I had taken for
granted. But, though the alternatives before me may be distress
ingly few and uncertain, and my new plans of a makeshift charac
ter, yet it is not some other will that guides my action. I may have
to act under great pressure, but I cannot be said to act under
coercion. Even if the threat of starvation to me and perhaps to my
family impels me to accept a distastp.ful job at a very low wage,
even if I am "at the mercy" of the only man willing to employ me,
I am not coerced by him or anybody else. So long as the act that
has placed me in my predicament is not aimed at making me do or
not do specific things, so long as the intent of the act that harms
me is not to make me serve another person's ends, its effect on my

, freedom is not different from that of any natural calamity-a fire
or a flood that destroys my house or an accident that harms my
health.

4. True coercion occurs when armed bands of conquerors make
the subject people toil for them, when organized gangsters extort a
levy for "protection," when the knower of an evil secret black
mails his victim, and, of course, when the state threatens to inflict
punishment and to employ physical force to make us obey its com-
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mands. There are many degrees of coercion, from the extreme case
of the dominance of the master over the slave or the tyrant over
the subject, where the unlimited power of punishment exacts com
plete submission to the will of the master, to the instance of the
single threat of inflicting an evil to which, the threatened would
prefer almost anything else.

Whether or not attempts to coerce a particular person will be
successful depends in a large measure on that person's inner
strength: the threat of assassination may have less power to turn
one man from his aim than the threat of some minor incon
venience in the case of another. But while we may pity the weak or
the very sensitive person whom a mere frown may "compel" to do .
what he would not do otherwise, we are concerned with coercion
that is likely to affect the normal, average person. Though this
will usually be some threat of bodily harm to his person or his dear
ones, or of damage to a valuable or cherished possession, it need not
consist of any use of force or violence. One may frustrate another's
every attempt at spontaneous action by placing in his path an
infinite variety of minor obstacles: guile and malice may well find
the means of coercing the physically stronger. It is not impossible
for a horde of cunning boys to drive an unpopular person out of
town.

In some degree all close relationships between men, whether'
they are tied to one another by affection, economic necessity, or
physical circumstances (such as on a ship or an expedition), pro
vide opportunities for coercion. The conditions of personal do
mestic service, like all more intimate relations, undoubtedly offer
opportuni ties for coercion of a peculiarly oppressi ve kind and are,
in consequence, felt as restrictions on personal liberty. And a
morose husband, a nagging wife, or a hysterical mother may make
life intolerable unless their every mood is obeyed. But here society
can do little to protect the individual beyond making such associa
tions with others truly voluntary. Any attempt to regulate these
intimate associations further would clearly involve such far-reach
ing restrictions on choice and conduct as to produce even greater
coercion: if people are to be free to choose their associates and inti
mates, the coercion that arises from voluntary association cannot
be the concern of government.

The reader may feel that we have devoted more space than is
necessary to the distinction between what can be legitimately
called "coercion" and what cann0t and between the more severe
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forms of coercion, which we should prevent, and the lesser forms,
which ought not to be the concern of authority. But, as in the case
of liberty, a gradual extension of the concept has almost deprived
it of value. Liberty can be so defined as to make it impossible of
attainment. Similarly, coercion can be so defined as to make it an
all-pervasive and unavoidable phenomenon.6 We cannot prevent
all harm that a person may inflict upon another, or even all the
milder forms of coercion to which life in close contact with other
men exposes us; but this does not mean that we ought not to try
to prevent all the more severe forms of coercion, or that we ought
not to define liberty as the absence of such coercion.

5. Since coercion is the control of the essential data of an indi
vidual's action by another, it can be prevented only by enabling
the individual to secure for himself some private sphere where he is
protected against such interference. The assurance that he can
count on certain facts not being deliberately shaped by another can

, be given to him only by some authority that has the necessary
power. It is here that coercion of one individual by another can be
prevented only by the threat of coercion.

The existence of such an assured free sphere seems to us so much
a normal condition of life that we are tempted to define "coercion"
by the use of such terms as "the interference with legitimate ex
pectations," or "infringement of rights," or "arbitrary interfer
ence."7 But in defining coercion we cannot take for granted the
arrangements intended to prevent it. The "legitimacy" of one's
expectations or the "rights" of the individual are the result of the
recognition of such a private sphere. Coercion not only would exist
but would be much more common if no such protected sphere ex
isted. Only in a society that has already attempted to prevent
coercion by some demarcation of a protected sphere can a concept
like "arbitrary interference" have a definite meaning.

If the recognition of such individual spheres, however, is not it
self to become an instrument of coercion, their range and content
must not be determined by the deliberate assignment of particular
things to particular men. If what was to be included in a man's
private sphere were to be determined by the will of any man or
group of men, this would simply transfer the power of coercion to
that will. Nor would it be desirable to have the particular contents
of a man's private sphere fixed once and for all. If people are to
make the best use of their knowledge and capacities and foresight,
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it is desirable that they themselves have some voice in the deter
mination of what will be included in their personal protected
sphere.

The solution that men have found for this problem rests on the
recognition of general rules governing the conditions under which
objects or circumstances become part of the protected sphere of a
person or persons. The acceptance of such rules enables each mem
ber of a society to shape the content of his protected sphere and all
members to recognize what belongs to their sphere and what does
not.

We must not think of this sphere as consisting exclusively, or
even chiefly, of material things. Although to divide the material
objects ofour environment into what is mine and what is another's
is the principal aim of the rules which delimit tIle spheres, they
also secure for us many other "rights," such as security in certain
uses of things or merely protection against interference with our
actions.

6. The recognition of private or severals property is thus an es
sential condition for the prevention of coercion, though by no
means the only one. We are rarely in a position to carry out a co
herent plan of action unless we are certain of our exclusive control
of some material objects; and where we do not control them, it is '
necessary that we know who does if we are to collaborate with
others. The recognition of property is clearly the first step in the
delimitation of the private sphere which protects us against coer
cion; and it has long been recognized that "a people averse to the
institution of private property is without the first element of free
dom"9 and that "nobody is at liberty to attack several property
and to say at the same time that he values civilization. The history
of the two cannot b~ disentangled."lo Modern anthropology con
firms the fact that "private property appears very definitely on
primitive levels" and that "the roots of property as a legal prin
ciple which determines the physical relationships between man and
his environmental setting, natural and artificial, are the very
prerequisite of any ordered action in the cultural sense."ll

In modern society, however, the essential requisite for the pro
tection of the individual against coercion is not that he possess
property but that the material means which enable him to pursue
any plan of action should not be all in the exclusive control of one
other agent. It is one of the accomplishments of modern-liociety
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that freedom may be enjoyed by a person with practically no
property of his own (beyond personal belongings like cIothing
and even these can be rented)12 and that we can leave the care of
the property that serves our needs largely to others. The important
point is that the property should be sufficiently dispersed so that
the indi vidual is not dependent on particular persons who alone
can provide him with what he needs or who alone can employ him.

That other people's property can be serviceable in the achieve
ment of our aims is due mainly to the enforcibility of contracts.
The whole network of rights created by contracts is as important a
part of our own protected sphere, as much the basis of our plans,
as any property of our own. The decisive condition for mutually
advantageous collaboration between people, based on voluntary
consent rather than coercion, is that there be many people who can
serve one's needs, so that nobody has to be dependent on specific
persons for the essential conditions of life or the possibility of de
velopment in some direction. It is competition made possible by

; the dispersion of property that deprives the individual owners of
particular things of all coercive powers.

In view of a common misunderstanding of a famous maxim,13 it
should be mentioned that we are independent of the will of those
whose services we need because they serve us for their own pur
poses and are normally little interested in the uses we make of
their services. We should be very dependent on the beliefs of our
fellows if they were prepared to sell their products to us only when
they approve4 of our ends and not for their own advantage. It is
largely because in the economic transactions of everyday life we
are only impersonal means to our fellows, who help us for their
own purposes, that we can count on such help from complete
strangers and use it for whatever end we wish.14

The rules of property and contract are required to delimit the
individual's private sphere wherever the resources or services
needed for the pursuit of his aims are scarce and must, in conse
quence, be under the control of some man or another. But if this
is true of most of the benefits we derive from men's efforts, it is not
true of all. There are some kinds of services, such as sanitation or
roads, which, once they are provided, are normally sufficient for all
who want to use them. The provision of such services has long been
a recognized field of public effort, and the right to share in them is
an important part of the protected sphere of the individual. We
need only remember the role that the assured "access to the King's
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highway" has played in history to see how important such rights
may be for individual liberty.

We cannot enumerate here all the rights or protected interests
which serve to secure to the legal person a known sphere of unim
peded action. But, since modern man has become a little insensi
tive on this point, it ought perhaps to be mentioned that the recog
nition of a protected individual sphere has in times of freedom
normally included a right to privacy and secrecy, the conception
that a man's house is his castle15 and that nobody has a right even
to take cognizance of his activities within It.

7. The character of those abstract and general rules that have
been evolved to limit coercion both by other individuals and by the
state will be the subject of the next chapter. Here we shall consider
in a general way how that threat of coercion which is the only
means whereby the state can prevent the coercion ofone individual
by another can be deprived of most of its harmful and objection
able character.

This threat of coercion has a very different effect from that of
actual and unavoidable coercion, ifit refers only to known circum
stances which can be avoided by the potential object of'coercion.
The great majority of the threats of coercion that a free society'
must employ are of this avoidable kind. Most of the rules that it
enforces, particularly its private law, do not constrain private per
sons (as distinguished from the servants of the state) to perform
specific actions. The sanctions of the law are designed only to pre
vent a person from doing certain things or to make him perform
obligations that he has voluntarily incurred.

Provided that I know beforehand that if I place myself in a par
ticular posi tion, I shall be coerced and provided that I can avoid
putting myself in such a position, I need never be coerced. At least
insofar as the rules providing for coercion are not aimed at me per
sonally but are so framed as to apply equally to all people in simi
lar circumstances, they are no different from any of the natural
obstacles that affect my plans. In that they tell me what will hap
pen if I do this or that, the laws of the state have the same
significance for me as the laws of nature; and I can use my knowl
edge of the laws of the state to achieve my own aims as I use my
knowledge of the laws of nature.
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8. Of course, in some respects the state uses coercion to make us
perform particular actions. The most important of these are taxa
tion and the various compulsory services, especially in the armed
forces. Though these are not supposed to be avoidable, they are at
least predictable and are enforced irrespective of how the individ
ual would otherwise employ his energies; this deprives them largely
of the evil nature of coercion. If the known necessity of paying a
certain amount in taxes becomes the basis of all my plans, if a
period of military service is a foreseeable part of my career, then I
can follow a general plan of Ii fe of my own making and am as inde
pendent of the will of another person as men have learned to be in
society. Though compulsory military service, while it lasts, un
doubtedly involves severe coercion, and though a lifelong conscript
could not be said ever to be free, a predictable limited period of
military service certainly restricts the possibility of shaping one's
own life less than would, for instance, a constant threat of arrest

'resorted to by an arbitrary power to ensure what it regards as good
behavior. >

The interference of the coercive power of government with our
lives is most disturbing when it is neither avoidable nor predict
able. Where such coercion is necessary even in a free society, as
when we are called to serve on a jury or to act as special con
stables, we mitigate the effects by not allowing any person to pos
sess arbitrary power of coercion. Instead, the decision as to who
must serve is made to rest on fortuitous processes, such as the
drawing of lots. These unpredictable acts of coercion, which follow
from unpredictable events but conform to known rules, affect our
lives as do other "acts of God," but do not subject us to the ar
bitrary will of another person.

9. Is the prevention of coercion the only justification for the use
of the threat of coercion by the state? We can probably include all
forms of violence under coercion or at least maintain that a suc
cessful prevention of coercion will mean the prevention of all kinds
of violence. There rem'ains, however, one other kind of harmful
action which it is generally thought desirable to prevent and which
at first may seem distinct. This is fraud and deception. Yet, though
it would be straining the meaning of words to call them "coer
cion," on examination it appears that the reasons why we want to
prevent them are the same as those applying to coercion. Decep-
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tion, like coercion, is a form of manipulating the data on which a
person counts, in order to make him do what the deceiver wants
him to do. Where it is successful, the deceived becomes in the same
manner the unwilling tool, serving another man's ends without ad
vancing his own. Though we have no single,word to cover both, all
we have said of coercion applies equally to fraud and deception.

With this correction, it seems that freedom demands no more
than that coercion and violence, fraud and deception, be pre
vented, except for the use of coercion by government for the sole
purpose of enforcing known rules intended to secure the best condi
tions under which the individual may give his activities a coherent,
rational pattern.

The problem of the limit of coercion is not the same as that con
cerning the proper function of government. The coercive activities
of government are by no means its only tasks. It is true that the
non-coercive or purely service activities that government under
takes are usually financed by coercive means. The medieval state,
which financed its activities mainly with the income from its prop
erty, might have provided services without resorting to coercion.
Under modern conditions, however, it seems hardly practicable
that government should provide such services as the care for the
disabled or the infirm and the provision of roads or of infbrmation
without relying on its coercive powers to finance them.

It is not to be expected that there will ever be complete unanim
ity on the desirability of the extent of !>uch services, and it is at
least not obvious that coercing people to contribute to the achieve
ment of ends in which they are not interested can be morally justi
fied. Up to a point, most of us find it expedient, however, to make
such contributions on the understanding that we will in turn profit
from similar contributions of others toward the realization of our
own ends.

Outside the field of taxation, it is probably desirable that we
should accept only the prevention of more severe coercion as the
justification for the use of coercion by government. This criterion,
perhaps, cannot be applied to each single legal rule, but only to the
legal system as a whole. The protection of private property as a
safeguard against coercion, for instance, may require special provi
sions that do not individually serve to reduce coercion but serve
merely to insure that private property does not unnecessarily im
pede action that does not harm the owner. But the whole concep
tion of interference or non-interference by the state rest~ on the

t 144}



The Justification of Coercion

assumption of a private sphere delimited by general rules enforced
by the state; and the real issue is whether the state ought to confine
its coercive action to enforcing these rules or go beyond this.

Attempts have often been made, notably by John Stuart Mill,J6
to define the private sp~ere that should be immune from coercion in
terms of a distinction between actions that affect only the acting
person and those which also affect others. But, as there is hardly
any action that may not conceivably affect others, this distinction
has not proved very useful. I t is only by delimi ting the protected
sphere of each individual that the distinction becomes significant.
I ts aim cannot be to protect people against all actions by others
that may be harmful to them17 but only to keep certain of the data
of their actions from the control of others. In determining where
the boundaries of the protected sphere ought to be drawn, the im
portant question is whether the actions of other people that we
wish to see prevented would actually interfere with the reasonable
expectations of the protected person.

In particular, the pleasure or pain that may be caused by the
knowledge of other people's actions should never be regarded as a
legitimate cause for coercion. The enforcement of religious con
formity, for instance, was a legitimate object of government when
people believed in the collective responsibility of the community
toward some deity and it was thought that the sins of any mem
ber would be visited upon all. But where private practices cannot
affect anybody but the voluntary adult actors, the mere dislike of
what is being done by others, or even the knowledge that others
harm themselves by what they do, provides no legitimate ground
for coercion. IS

We have seen that the opportunities of learning about new possi
bilities that the growth of civilization constantly offers provide
one of the main arguments for freedom; it would therefore make
nonsense of the whole case for freedom if, because of the envy of
others19 or because of their dislike of anything that disturbs their
ingrained habits of thought, we should be restrained from pursuing
certain activities. While there is clearly a case for enforcing rules of
conduct in public places, the bare fact that an action is disliked by
some of those who learn about it cannot be a sufficient ground for
prohibiting it.

Generally speaking, this means that the morality of action with
in the private sphere is not a proper object for coercive control by
the state. Perhaps one of the most important characteristics that
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distinguish a free from an unfree society is indeed that, in matters
of conduct that do not directly affect the protected sphere of
others, the rules which are in fact observed by most are of a volun
tary character and not enforced by coercion. Recent experience
with totalitarian regimes has emphasized the importance of the
principle "never [to] identify the cause of moral values with that of
the State."20 It is indeed probable that more harm and misery have
been caused by men determined to use coercion to stamp out a
moral evil than by men intent on doing evil.

10. Yet the fact that conduct wi thin the pri vate sphere is not a
proper object for coercive action by the state does not necessarily
mean that in a free society such conduct should also be exempt
from the pressure of opinion or disapproval. A hundred years ago,
in the stricter moral atmosphere of the Victorian era, when at the
same time coercion by the state was at a minimum, John Stuart
Mill directed his heaviest attack against such "moral coercion."21
In this he probably overstated the case for liberty. At any rate, it
probably makes for greater clarity not to represent as coercion the
pressure that public approval or disapproval exerts to secure
obedience to moral rules and conventions.

We have already seen that coercion is, in the last resort, a matter,
of degree and that the coercion which the state must both prevent
and threaten for the sake of liberty is only coercion in its more
severe forms-the kind which, when threatened, may prevent a
person of normal strength from pursuing an object important to
him. Whether or not we wish to call coercion those milder forms of
pressure that society applies to nonconformists, there can be little
question that these moral rules and conventions that possess less
binding power than the law have an important and even indis
pensable role to perfo.rm and probably do as much to facilitate life
in society as do the strict rules of law. We know that they will be
observed only generally and not universally, but this knowledge
still provides useful guidance and reduces uncertainty. While the
respect for such rules does not prevent people from occasionally
behaving in a manner that is disapproved, it limits such be
havior to instances in which it is fairly important to the person
to disregard the rules. Sometimes these non-coercive rules may
represent an experimental stage of what later in a modified form
may grow into law. More often they will provide a flexible back-
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ground of more or less unconscious habits which serve as a guide to
most people's actions. On the whole, those conventions and norms
of social intercourse and individual conduct do not constitute a
serious infringement of individual liberty but secure a certain
minimum of uniformity of conduct that assists individual efforts
more than it impedes them.
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CHAPTER TEN

Law, Commands, and Order

Order is not a pre.r.rure imposed upon soddy
from without, but an equilibrium which is set up
from within.

J. ORTEGA Y GASSET

1. "The rule whereby the indivisible border line is fiJl:ed within
which the being and activity of each individual obtain a secure
lind free sphere is the law."1 Thus one of the greadegal scholars of
the last century stated the basic conception of the law of liberty.
This conception of the law which made it the basis of freedom has
since been largely lost. It will be the chief aim of this chapter to ,
recover and make more precise the conception of the law on which
the ideal of freedom under the law was built and which made it
possible to speak of the law as "the science of liberty."2

Life of man in society, or even of the social animals in groups, is
made possible by the individuals acting according to certain rules.
With the growth of intelligence, these rules tend to develop from
unconscious habits into explicit and articulated statements and at
the same time to become more abstract and general. Our familiar
ity with the institutions of law prevents us from seeing how subtle
and complex a device the delimitation of individual spheres by
abstract rules is. If it had been deliberately designed, it would de
serve to rank among the greatest of human inventions. But it has,
of course, been as little invented by anyone mind as language or
money or most of the practices and conventions on which social
life rests. 3

A kind of delimitation of individual spheres by rules appears
even in animal societies. A degree of order, preventing too frequent
fights or interference with the search for food, etc., here arises
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often from the fact that the individual, as it strays farther from its
lair, becomes less ready to fight. In consequence, when two individ
uals meet at some intermediate place, one of them will usually
withdraw without an actual trial of strength. Thus a sphere be
longing to each individual is determined, not by the demarcation
of a concrete boundary, but by the observation of a rule-a rule, of
course, that is not known as such by the individual but that is
honored in action. The illustration shows how even such uncon
scious habits will involve a sort of abstraction: a condition of such
generality as that of distance from home will determine the re
sponse of any individual on meeting another. If we tried to define
any of the more truly social habits that make possible the life of
animals in groups, we should have to state many of them in terms
of abstract rules.

That such abstract rules are regularly observed in action does
notmean that they are known to the individual in the sense that it
could communicate them. Abstraction occurs whenever an individ-

'ual responds in the same manner to circumstances that have only
some features in common. 4 Men generally act in accordance with
abstract rules in this sense long before they can state them. 5 Even
when they have acquired the power of conscious abstraction, their
conscious thinking and acting are probably still guided by a great
many such abstract rules which they obey without being able to
formulate them. The fact that a rule is generally obeyed in action
therefore does not mean that it does not still have to be discovered
and formulated in words.

2. The nature of these abstract rules that we call "laws" in the
. strict sense is, best shown by contrasting them with specific and
particular commands. If we take the word "command" in its wid
est sense, the general rules governing human conduct might indeed
also be regarded as commands. Laws and commands differ in the
same way from statements of fact and therefore belong to the same
logical category. But a general rule that everybody obeys, unlike a
command proper, does not necessarily presuppose a person who
has issued it. It also differs from a command by its generality and
abstractness.6 The degree of this generality or abstractness ranges
continuously from the order that tells a man to do a particular
thing here and now to the instruction that, in such and such condi
tions, whatever he does will have to satisfy certain requirements.
Law in its ideal form might be described as a "once-and-for-all"
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command that is directed to unknown people and that is ab
stracted from all particular circumstances of time and place and
refers only to such conditions as may occur anywhere and at any
time. It is advisable, however, not to confuse laws and commands,
though we must recognize that laws shade gradually into com
mands as their content becomes more specific.

The important difference between the two concepts lies in the
fact that, as we move from commands to laws, the source of the
decision on what particular action is to be taken shifts progres
sively from the issuer of the command or law to the acting person.
The ideal type of command determines uniquely the action to be
performed and leaves those to whom it is addressed no chance to .
use their own knowledge or follow their own predilections. The
action performed according to such commands serves exclusively
the purposes of him who has issued it. The ideal type of law, on the
other hand, provides f!lerely additional information to be taken
into account in the decision of the actor.

The manner in which the aims and the knowledge that guide a
particular action are distributed between the authority and the
performer is thus the most important distinction between general
laws and specific commands. It can be illustrated by the different
ways in which the chief of a primitive tribe, or the head of a house
hold, may regulate the activities of his subordinates. At the one'
extreme will be the instance where he relies entirely on specific
orders and his subjects are not allowed to act at all except as .or
dered. If the chief prescribes on every occasion every detail of the
actions of his subordinates, they will be mere tools, without an
opportunity of using their own knowledge and judgment, and all
the aims pursued and all the knowledge utilized will be those of the
chief. In most circumstances, however, it will better serve his pur
poses if he gives merely general instructions about the kinds of ac
tions to be performed or the_ends to be achieved at certain times,
and leaves it to the different individuals to fill in the details ac
cording to circumstances-that is, according to their knowledge.
Such general instructions will already constitute rules of a kind,
and the action under them will be guided partly by the knowledge
of the chief and partly by that of the acting persons. I t will be the
chief who decides what results are to be achieved, at what time, by
whom, and perhaps by which means; but the particular manner in
which they are brought about will be decided by the individuals
responsible. The servants of a big household or the employees of a
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plant will thus be mostly occupied with the routine of carrying out
standing orders, adapting them all the time to particular circum
stances and only occasionally receiving specific commands.

In these citcumstances the ends toward which all activity is di
rected are still those of the chief. He may, however, also allow
members of the group to pursue, within certain limits, their own
ends. This presupposes the designation of the means that each may
use for his purposes. Such an allocation of means may take the
form of the assignment of particular things or of times that the
individual may use for his own ends. Such a listing of the rights of
each individual can be altered only by specific orders of the chief.
Or the sphere of free action of each individual may be determined
and altered in accordance with general rules laid down in advance
for longer periods, and such rules can make it possible for each
individual by his own action (such as bartering with other mem
bers of the group or earning premiums offered by the head for
meri t) to al ter or shape the sphere wi thin which he can direct his
'action for his own purposes. Thus, from the delimitation of a pri
vate sphete by rules, a right like that of property will emerge.

3. A similar transition from specificity and concreteness to in
creasing generality and abstractness we also find in the evolution
from the rules of custom to law in the modern sense. Compared
with the laws of a society that cultivates individual freedom, the
rules of conduct of a primitive society are relatively concrete.
They not merely limit the range within which the individual can
shape his own action but often prescribe specifically how he must
proceed to achieve particular results, or what he must do at par
ticular times and places. In them the expression of the factual
knowledge that certain effects will be produced by a particular pro
cedure and the demand that this procedure be followed in appro
priate conditions are still undifferentiated. To give only one illus-

, tration: the rules which the Bantu observes when he moves be
tween the fourteen huts of his village along strictly prescribed lines
according to his age, sex, or status greatly restrict his choice. 7

Though he is not obeying another man's will but impersonal cus
tom, having to observe a ritual to reach a certain point restricts
his choice of method more than is necessary to secure equal free
dom to others.

The "compulsion of custom" becomes an' obstacle only when the
customary way of doing things is no longer the only way that the
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individual knows and when he can think of other ways of achieving
a desirable object. It was largely with the growth of individual in
telligence and the tendency to break away from the habitual man
ner of action that it became necessary to state explicitly or re
formulate the rules and gradually to reduce the positive prescrip
tions to the essentially negative confinement to a range of actions
that will not interfere with the similarly recognized spheres of
others.

The transition from specific custom to law illustrates even better
than the transition from command to law what, for lack of a better
term, we have called the "abstract character" of true law. 8 Its
general and abstract rules specify that in certain circumstances
action must satisfy certain conditions; but all the many kinds of
action that satisfy these condi tions are permissi ble. The rules
merely provide the framework within which the individual must
move but within which the decisions are his. So far as his relations
with other private persons are concerned, the prohibitions are al
most entirely of a negative character, unless the person to whom
they refer has himself, by his actions, created conditions from

.which positive obligations arise. They are instrumental, they are
means put at his disposal, and they provide part of the data which,
together with his knowledge of the particular circums'tances of
time and place, he can use as the basis for his decisions.

Since the laws determine only part of the conditions that the
actions of the individual will have to satisfy, and apply to un
known people whenever certain conditions are present, irrespective
of most of the facts of the particular situation, the lawgiver cannot
foresee what will be their effect on particular people or for what
purposes they will use thein. When we call them "instrumental,"
we mean that in obeying them the individual still pursues his own
and not the lawgiver's ends. Indeed, specific ends of action, being
always particulars, should not enter into general rules. The law
will prohibit killing another person or killing except under condi
tions so defined that they may occur at any time or place, but not
the killing of particular individuals.

In observing such rules, we do not serve another person's end,
nor can we properly be said to be subject to his will. My action can
hardly be regarded as subject to the will of another person if I use
his rules for my own purposes as I might use my knowledge of a
law of nature, and if that person does not know of my existence or
of the particular circumstances in which the rules will apply to me
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or of the effects they will have on my plans. At least in all those
instances where the coercion threatened is avoidable, the law
merely alt~rs the means at my disposal and does not determine the
ends I have to pursue. It would be ridiculous to say that I am
obeying another's will in fulfilling a contract, when I could not have
concluded it had there not been a recognized rule that promises
must be kept, or in accepting the legal consequence of any other
action that I have taken in full knowledge of the law.

The significance for the individual of the knowledge that certain
rules will be universally applied is that, in consequence, the dif
ferent objects and forms of action acquire for him new properties.
He knows of man-made cause-and-effect relations which he can
make use of for whatever purpose he wishes. The effects of these
man-made laws on his actions are of precisely the same kind as
those of the laws of nature: his knowledge of either enables him to
foresee what will be the consequences of his actions, and it helps
him to make plans with confidence. There is little difference be
'tween the knowledge that if he builds a bonfire on the floor of his
living room his house will burn down, and the knowledge that ifhe
sets his neighbor's house on fire he will find himself in jail. Like the
laws of nature, the laws of the state provide fixed features in the
environment in which he has to move; though they eliminate cer
tain choices open to him, they do not, as a rule, limit the choice to
some specific action that somebody else wants him to take.

4. The conception of freedom under the law that is the chief
concern of this book rests on the contention that when we obey
laws, in the sense of general abstract rules laid down irrespective of
their application to us, we are not subject to another man's will
and are therefore free. It is because the lawgiver does not know the
particular cases to which his rules will apply, and it is because the

. judge who applies them has no choice in drawing the conclusions
. that follow from the existing body of rules and the particular facts

of the case, that it can be said that laws and not men rule. Because
the rule is laid down in ignorance of the particular case and no
man's will decides the coercion used to enforce it, the law is not
arbitrary. g This, however, is true only if by "law" we mean the
general rules that apply equally to everybody. This generality is
probably the most important aspect of that attribute oflaw which
we have called its "abstractness." As a true law should not name
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any particulars, so it should especially not single out any specific
persons or group of persons.

The ~ignificanceof a system in which all coercive action of gov
ernment is confined to the execution of general abstract rules is
often stated in the words of one of the great historians of the law;
"The movement of progressive societies has hitherto been a move
mentJrom Status to Contracr."lO The conception of status, of an as
signed place that each individual occupies in society, corresponds,
indeed, to a state in which the rules are not fully general but single
out particular persons or groups and confer upon them special
rights and duties. The emphasis on contract as the opposite of
status is, however, a little misleading, as it singles out one, albeit
the most important, of the instruments that the law supplies to the
individual to shape his own ·position. The true contrast to a reign
of status is the reign of general and equal laws, of the rules which
are the same for all, or, we might say, of the rule of leges in the
original meaning of the Latin word for laws-leges that is, as op
posed to the privi-Ieges.

The requirement that the rules of true law be general does not
mean that sometimes special rules may not apply to different
classes of people if they refer to properties that only some people
possess. There may be rules that can apply only to women or to the
blind or to persons above a certain age. (In most such instances it '
would not even be necessary to name the class of people to whom
the rule applies: only a woman, for example, can be raped or got
with child.) Such distinctions will not be arbitrary, will not subject
one group to the will of others, if they are equally recognized as
justified by those inside and those outside the group. This does not
mean that. there must be unanimity as to the desirability of the
distinction, but merely that individual views will not depend on
whether the individual is in the group or not. So long as, for in
stance, the distinction is favored by the majority both inside and
outside the group, there is a strong presumption that it serves the

.ends of both. When, however, only those inside the group favor the
distinction, it is clearly privilege; while if only those outside favor
it, it is discrimination. What is privilege to some is, of course,
always discrimination to the rest.

5. I t is not to be denied that even general, abstract rules,
equally applicable to all, may possibly constitute severe restric
tions on liberty. But when we reflect on it, we see how _very un-
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likely this is. The chief safeguard is that the rules must apply to
those who lay them down and those who apply them-that is, to
the government as well as the governed-and that nobody has the
power to grant exceptions. If all that is prohibited and enjoined is
prohibited and enjoined for all without exception (unless such ex
ception follows from another general rule) and if even authority
has no special powers except that of enforcing the law, little that
anybody may reasonably wish to do is likely to be prohibited. It is
possible that a fanatical religious group will impose upon the rest
restrictions which its members will be pleased to observe but which
will be obstacles for others in the pursuit of important aims. But if
it is true that religion. has often provided the pretext for the estab
lishing of rules felt to be extremely oppressive and that religious
liberty is therefore regarded as very important for freedom, it is
also significant that religious beliefs seem to be almost the only
ground on which general rules seriously restrictive of liberty have
ever been universally enforced. But how comparatively innocuous,

'even if irksome, are most such restrictions imposed on literally
everybody, as, for instance, the Scottish Sabbath, compared with
those that are likely to be imposed only on some! It is significant
that most restrictions on what we regard as private affairs, such as
sumptuary legislation, have usually been imposed only on selected
groups of people or, as in the case of prohibition, were practicable
only because the government reserved the right to grant excep
tions.

It should also be remembered that, so far as men's actions to
ward other persons are concerned, freedom can never mean more
than that they are restricted only by general rules. Since there is

. no kind of action that may not interfere with another person's pro
tected sphere, neither speech, nor the press, nor the exercise of re
ligioncan be completely free. In all these fields (and, as we shall
see later, in that of contract) freedom does mean and can mean

, only that what we may do is not dependent on the approval of any
person or authority and is limited only by the same abstract rules
that apply equally to all.

But if it is the law that makes us free, this is true only of the law
in this sense of abstract general rule, or of what is called "the law
in the material meaning," which differs from law in the merely
formal sense by the character of the rules and not by their origin.ll
The "law" that is a specific command, an order that is called a
"law" merely because it emanates from the legislative authority, is
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the chief instrument of oppression. The confusion of these two con
ceptions of law and the loss of the belief that laws can rule, that
men in laying down and enforcing laws in the formersense are not
enforcing their will, are among the chief causes of the decline of
liberty, to which legal theory has contributed as much as political
doctrine.

We shall have to return later to the manner in which modern
legal theory has increasingly obscured these distinctions. Here we
can only indicate the contrast between the two concepts of law by
giving examples of the extreme positions taken on them. The clas
sical view is expressed in Chief Justice John Marshall's famous
statement: "Judicial power; as contradistinguished from the power
of laws, has no existence. Courts are mere instruments of law, and
can will nothing."l2 Hold against this the most frequently quoted
statement of a modern jurist, that has found the greatest favor
among so-called progressives, namely, Justice Holmes's that "gen
eral propositions do not decide concrete cases."l3 The same posi
tion has been put by a contemporary political scientist thus: "The
law cannot rule. Only men can exercise power over other men. To
say that the law rules and not men, may consequently signify that
the fact is to be hidden that men rule over men."14

The fact is that, if "to rule" means to make men obey another's
will, government has no such power to rule in a free society. The
citizen as citizen cannot be ruled in this sense, cannot be ordered
about, no matter what his position may be in the job he has chosen
for his own purposes or while, in accordance with the law, he tem
porarily becomes the agent of government. He can be ruled, how
ever, in the sense in which "to rule" means the enforcement of gen
eral rules, laid down irrespective of the particular case and equally
applicable to all. For here no human decision will be required in the
great majority of cases to which the rules apply; and even when a
court has to determine how the general rules may be applied to a
particular case, it is the implications of the whole system of ac
cepted rules that decide, not the will of the court.

6. The rationale of securing to each individual a known range
within which he can decide on his actions is to enable him to make
the fullest use of his knowledge, especially of his concrete and
often unique knowledge of the particular circumstances of time
and place. ls The law tells him what facts he may count on and
thereby extends the range within which he can predict the conse-
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quences of his actions. At the same time it tells him what possible
consequences of his actions he must take into account or what he
will be held responsible for. This means that what he is allowed or
required to do must depend only on circumstances he can be pre
sumed to know or be able to ascertain. No rule can be effective, or
can leave him free to decide, that makes his range of free decisions
dependent on remote consequences of his actions beyond his ability
to foresee. Even of those effects which he might be presumed to
foresee, the rules will single out some that he will have to take into
account while allowing him to disregard others. In particular, such
rules will not merely demand that he must not do anything that
will damage others but will be-or should be-so expressed that,
when applied to a particular situation, they will clearly decide
which effects must be taken into account and which need not.

H the law thus serves to enable the individual to act effectively
on his own knowledge and for this purpose adds to his knowledge,
it also embodies knowledge, or the results of past experience, that

'are utilized so long as men act under these rules. In fact, the col
laboration of individuals under common rules rests on a sort of
division of knowledge,16 where the individual must take account of
particular circumstances but the law ensures that their action will
be adapted to certain general or permanent characteristics of their
society. This experience, embodied in the law, that individuals
utilize by observing rules, is difficult to discuss, since it is ordinar
ily not known to them or to anyone person. Most of these rules
have never been deliberately invented but have grown through a
gradual process of trial and error in which the experience of succes
sive generations has helped to make them what they are. In most
instances, therefore, nobody knows or has ever known all the-rea
sons and considerations that have led to a rule being given a par
ticular form. We must thus often endeavor to discover the func
tions that a rule actually serves. H we do not know the rationale of

, a particular rule, as is often the case, we must try to understand
what its general function or purpose is to be if we are to improve
upon it by deliberate legislation.

Thus the rules under which the citizens act constitute an adap
tation of the whole of society to its environment and to the general
characteristics of its members. They serve, or should serve, to as
sist the individuals in forming plans of action that they will have a
good chance of carrying through. The rules"may have come to exist
merely because, in a certain type of situation, friction is likely to
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arise among individuals about what each is entitled to do, which
can be prevented only if there is a rule to tell each clearly what his
rights are. Here it is necessary merely that some known rule cover
the type of situation, and it may not matter greatly what its con
tents are.

There will, however, often be several possible rilles which satisfy
this requirement but which will not be equally satisfactory. What
exactly is to be included in that bundle of rights that we call
"property," especially where land is concerned, what other rights
the protected sphere is to include, what contracts the state is to
enforce, are all issues in which only experience will show what is
the most expedient arrangement. There is nothing "natural" in
any particular definition of rights of this kind, such as the Roman
conception of property as a right to use or abuse an object as one
pleases, which, however often repeated, is in fact hardly practi
cable in its strict form. But the main features of all somewhat more
advanced legal orders are sufficiently similar to appear as mere
elaborations of what David Hume called the "three fundamental
laws of nature, that of the stability of possession, of transference by
fonsent, and of the performance of promises."17

Our concern here cannot be, however, the particular content but
only certain general attributes which these rules ought to possess
in a free society. Since the lawgiver cannot foresee what use the '
persons affected will make of his rules, he can only aim to make
them beneficial on the whole or in the majority of cases. But, as
they operate through the expectations that they create, it is essen
tial that they be always applied, irrespective of whether or not the
consequences in a particular instClnce seem desirable.Is That the
legislator confines himself to general rules rather than particular
commands is the consequence of his necessary ignorance of the
special circumstances under which they apply; all he can do is to
provide some firm data for the use of those who have to make
plans for particular actions. But in fixing for them only some of the
conditions of their actions, he can provide opportunities and
chances, but never certainties so far as the results of their efforts
are concerned.

The necessity of emphasizing that it is of the essence of the ab
stract rules of law that they will only be likely to be beneficial in
most cases to which they apply and, in fact, are one of the means
by which man has learned to cope with his constitutional ignorance,
has been imposed on us by certain rationalist interpretations of
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utilitarianism. It is true enough that the justification of any par
ticular rule of law must be its usefulness-even though this useful
ness may not be demonstrable by rational argument but known
only because the rule has in practice proved itself more convenient
than any other. But) generally speaking) only the rule as a whole
must be so justified) not its every application.J9 The idea that each
conflict) in law or in morals) should be so decided as would seem
most expedient to somebody who could comprehend all the conse
quences of that decision involves the denial of the necessity of any
rules. "Only a society of omniscient individuals could give each
person complete liberty to weigh every particular action on general
utilitarian grounds."20 Such an "extreme" utilitarianism leads to
absurdity; and only what has been called "restricted" utilitarian
ism has therefore any relevance to our problem. Yet few beliefs
have been more destructive of the respect for the rules of law and
of morals than the idea that a rule is binding only if the beneficial
effect of observing it in the particular instance can be recognized.

The oldest form of this misconception has been associated with
the (usually misquoted) formula "salus populi suprema lex esto"
("the welfare of the people ought to be-not 'is'-the highest
law").21 Correctly understood) it means that the end of the law
ought to be the welfare of the people) that the general rules should
be so designed as to serve it) but not that any conception of a par
ticular social end should provide a justification for breaking those
general rules. A specific end) a concrete result to be achieved) can
never be a law.

7. The enemies of liberty have always based their arguments on
. the contention that order in human affairs requires that some
should give orders and others obey.22 Much of the opposition to a
system of freedom under general laws arises from the inability to
conceive of an effective co-ordination of human activities without
deliberate organization by a commanding intelligence. One of the
achievements of economic theory has been to explain how such a
mutual adjustment of the spontaneous activities of individuals is
brought about by the market) provided that there is a known de
limitation of the sphere of control of each individual. An under
standing of that mechanism of mutual adjustment of individuals
forms the most important part of the knowledge that ought to
enter into the making of general rules limiting individual action.

The orderliness of social activi ty shows itself in the fact that the
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individual can carry out a consistent plan of action that, at almost
every stage, rests on the expectation of certain contributions from
his fellows. "That there is some kind of order, consistency and con
stancy, in social life is obvious. If there were not, none of us would
be able to go about his affairs or satisfy 'his most elementary
wants."23 This orderliness cannot be the result of a unified direc
tion if we want individuals to adjust their actions to the particular
circumstances largely known only to them and never known in
their totality to anyone mind. Order with reference to society thus
means essentially that individual action is guided by successful
foresight, that people not only make effective use of their knowl
edge but can also foresee with a high degree of confidence what
collaboration they can expect from others.24

Such an order involving an adjustment to circumstances,
knowledge of which is dispersed among a great many people, can
not be established by central direction. It can arise only from the
mutual adjustment of the elements and their response to the
events that act immediately upon them. It is what M. Polanyi has
called the spontaneous formation of a "polycentric order": "When
drder is achieved among human beings by allowing them to inter
act with each other on their own initiative-subject only to the
laws which uniformly apply to all of them-we have a system of
spontaneous order in society. We may then say that the efforts of '
these individuals are co-ordinated by exercising their individual
initiative and that this self-eo-ordination justifies this liberty on
public grounds~-The actions of such individuals are said to be
free, for they are not determined by any specific command,
whether of a superior or a public authority; the compulsion to
which they are subject is impersonal and general."25

Though people more familiar with the manner in which men
order physical objects often find the formation of such spontaneous
orders difficult to comprehend, there are, of course, many instances
in which we must similarly rely on the spontaneous adjustments of
individual elements to produce a physical order. We could never
produce a crystal or a complex organic compound if we had to
place each individual molecule or atom in the appropriate place in
relation to the others. We must rely on the fact that in certain con
ditions they will arrange themselves in a structure possessing cer
tain characteristics. The use of these spontaneous forces, which in
such instances is our only means of achieving the desired result,
implies, then, that many features of the process creating the order

{160 }



Order without Commands

will be beyond our control; we cannot, in other words, rely on these
forces and at the same time make sure that particular atoms will
occupy specific places in the resulting structure.

Similarly, we can produce the conditions for the formation of an
order in society, but we cannot arrange the manner in which its
elements will order themselves under appropriate conditions. In
this sense the task of the lawgiver is not to set up a particular
order but merely to create conditions in which an orderly arrange
ment can establish and ever renew itself. As in nature, to induce
the establishment of such an order does not require that we be able
to predict the behavior of the individual atom-that will depend
on the unknown particular circumstances in which it finds itself.
All that is required is a limited regularity in its behavior; and the
purpose of the human laws we enforce is to secure such limited
regularity as will make the formation of an order possible.

Where the elements of such an order are intelligent human
beings whom we wish to use their individual capacities as success-

; fully as possible in the pursuit of their own ends, the chief require
ment for its establishment is that each know which of the circum
stances in his environment he can count on. This need for protec
tion against unpredictable interference is sometimes represented
as peculiar to "bourgeois society."26 But, unless by "bourgeois so
ciety" is meant any society in which free individuals co-operate
under conditions of division oflabor, such a view confines the need
to far too few social arrangements. It is the essential condition of
individual freedom, and to secure it is the main function of lawY
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CHAPTER ELEVEN

The Origins of the
Rule of Law

The end of the law is, not to abolish or restrain,
but to preserve and enlarge freedom. For in all the
states of created beings capable oflaws, where there is
no law there is no freedom. For liberty is to be free
from restraint and violencefrom others; which cannot
be where there is no law: and is not, as we are told, a
liberty for every man to do what he lists. (For who
could be free when every other man's humour might
domineer over him?) But a liberty to dispose, and
order as he lists, his person, actions, possessions, and
his whole property, within the allowance of those laws
under which he is, and therein not to be the subject of
the arbitrary will of another, but freely follow his
own.

JOHN LOCKE

1. Individual liberty in modern times can hardly be traced back
farther than the England of the seventeenth century.l It appeared
first, as it probably always does, as a by-product of a struggle for
power rather than as the result of deliberate aim. But it remained
long enough for its benefits to be recognized. And for over two
hundred years the preservation and perfection of individual liberty
became the guiding ideal in that country, and its institutions and
traditions the model for the civilized world.2

This does not mean that the heritage of the Middle Ages is ir
relevant to modern liberty. But its significance is not quite what it
is often thought to be. True, in many respects medieval man en
joyed more liberty than is now commonly believed. But there is
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little ground for thinking that the liberties of the English were then
substantially greater than those of many Continental peoples. 3

But if men of the Middle Ages knew many liberties in the sense of
privileges granted to estates or persons, they hardly knew liberty
as a general condition of the people. In some respects the general
conceptions that prevailed then about the nature and sources of
law and order prevented the problem of liberty from arising in its
modern form. Yet it might also be said that it was because England
retained more of the common medieval ideal of the supremacy of
law, which was destroyed elsewhere by the rise of absolutism, that
she was able to initiate the modern growth of liberty. 4

This medieval view, which is profoundly important as back
ground for modern developments, though completely accepted per
haps only during the early Middle Ages, was that "the state can
not itself create or make law, and of course as little abolish or
violate law, because this would mean to abolish justice itself, it
would be absurd, a sin, a rebellion against God who alone creates

; law.'" For centuries it was recognized doctrine that kings or any
other human authority could only declare or find the existing law,
or modify abuses that had crept in, and not create law.e Only grad
ually, during the later Middle Ages, did the conception of deliber
ate creation of new law-legislation as we know it-come to be
accepted. In England, Parliament thus developed from what had
been mainly a law-finding body to a law-creating one. It was
finally in the dispute about the authority to legislate in which the
contending parties reproached each other for acting arbitrarily
acting, that is, not in accordance with recognized general laws
that the cause of individual freedom was inadvertently advanced.
The new power of the highly organized national state which arose
in the fifteenth and sixteenth centuries used legislation for the first
time as an instrument of deliberate policy. For a while it seemed as
if this new power WOUld lead in England, as on the Continent, to
absolute monarchy, which would destroy the medieval liberties. 7

The conception of limited government which arose from the Eng
lish struggle of the seventeenth century was thus a new departure,
dealing with new pro'blems. If earlier English doctrine and the
great medieval documents, from Magna Carta, the great "Consti
tutio Libertatis,"8 downward, are significant in the development of
the modern, it is because they served as weapons in that struggle.

Yet if for our purposes we need not dwellionge'ron the medieval
doctrine, we must look somewhat closer at the classical inheritance
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which was revived at the beginning of the modern period. I t is im
portant, not only because of the great influence it exercised on the
political thought of the seventeenth century, but also because of
the direct significance that the experience of the ancients has for
our time. 9

2. Though the influence of the classical tradition of the modern
ideal of liberty is indisputable, its nature is often misunderstood.
It has often been said that the ancients did not know liberty in the
sense of individual liberty. This is true of many places and periods
even in ancient Greece, but certainly not of Athens at the time of
its greatness (or of late republican Rome); it may be true of the
degenerate democracy of Plato's time, but surely not of those
Athenians to whom Pericles said that "the freedom which we enjoy
in our government extends also to our ordinary life [where], far
from exercising a jealous surveillance over each other, we do not
feel called upon to be angry with our neighbour for doing what he
likes"IO and whose soldiers, at the moment of supreme danger dur
i~g the Sicilian expedition, were reminded by their general that,
above all, they were fighting for a country in which they had
"unfettered discretion to live as they pleased."ll What were the
main charatteristics of 'that freedom of the "freest of free coun
tries," as Nicias called Athens on the same occasion, as seen both '
by the Greeks themselves and by Englishmen of the later Tudor
and Stuart times?

The answer is suggested by a word which the Elizabethans bor
rowed from the Greeks but which has since gone out of use,12
"Isonomia" was imported into England from Italy at the end of
the sixteenth century as a word meaning "equality of laws to all
manner of persons" ;13 shortly afterward it was freely used by the
translator of Livy in the Englished form "isonomy" to describe a
state of equal laws for all and responsibility of the magistrates.14

It continued in use during the seventeenth century15 until "equal
ity before the law," "government of law," or "rule of law" grad
ually displaced it.

The history of the concept in ancient Greece provides an inter
esting lesson because it probably represents the first instance of a
cycle that civilizations seem to repeat. When it first appeared,16 it
described a state which Solon had earlier established in Athens
when he gave the people "equal laws for the noble and the base"17
and thereby gave them "not so much control of public policy as the
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certainty of being governed legally in accordance with known
rules."IB Isonomy was contrasted with the arbitrary rule of tyrants
and became a familiar expression in popular drinking songs cele
brating the assassination of one of these tyrants. l9 The concept
seems to be older than that of demokratia, and the demand for
equal participation of all in the government appears to have been
one of its consequences. To Herodotus it is still isonomy rather
than democracy which is the "most beautiful of all names of a
political order."20 The term continued in use for some time after
democracy had been achieved, at first in its justification and later,
as has been said,21 increasingly in order to disguise the character it
assumed; for democratic government soon came to disregard that
very equality before the law from which it had derived its jus
tification. The Greeks clearly understood that the two ideals,
though related, wer~ not the same: Thucydides speaks without
hesitation about an "isonomic 01igarchy,"22 and Plato even uses
the term "isonomy" in deliberate contrast to democracy rather

, than in justification of it.23 By the end of the fourth century it had
come to be necessary to emphasize that "in a democracy the laws
should be masters."24

Against this. background certain famous passages in Aristotle,
though he no longer uses the term "isonomia," appear as a vindica
tion of that traditional ideal. In the Politics he stresses that "it is
more proper that the law should govern than any of the citizens,"
that the persons holding supreme power "should be appointed
only guardians and servants of the law," and that "he who would
place supreme power in mind, would place it in' God and the
laws."2S He condemns the kind of government in which "the people
govern and not the law" and in which "everything is determined
by majority vote and not by law." Such a government is to him
not that of a free state, "for, when government is not in the laws,
then there is no free state, for the law ought to be supreme over all
things." A government that "centers all power in the votes of the
people cannot, properly speaking, be a democracy: for their de
crees cannot be general in their extent."26 Ifwe add to this the fol
lowing passage in the- Rhetoric, we have indeed a fairly complete
statement of the ideal of government by law:27 "It is of great mo
ment that well drawn laws should themselves define all the points
they possibly can, and leave as few as possible to the decision of the
judges, [for] the decision of the lawgiver is not particular but pro
spective and general, whereas members of the assembly and the
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jury find it their duty to decide on definite cases brought before
them."28

There is clear evidence that the modern use of the phrase "gov
ernment by laws and not by men" derives directly from this state
ment of Aristotle. Thomas Hobbes believed that it was "just an
other error of Aristotle's politics that in a well-ordered common
wealth not men should goyern but the law,"29 whereupon James
Harrington retorted that "the art whereby a civil society is insti
tuted and preserved upon the foundations of common rights and
interest ... [is], to follow Aristotle and Livy, the empire of laws,
not of men."30

3. In the course of the seventeenth century the influence of
Latin writers largely replaced the direct influence of the Greeks.
We should therefore take a brieflook at the tradition derived from
the Roman Republic. The famous Laws of the Twelve Tables, re
putedly drawn up in conscious imitation of Solon's laws, form the
foundation of its liberty. The first of the public laws in them pro
vjdes that "no privileges, or statutes shall be enacted in favour of
private persons, to the injury of others contrary to the law com
mon to all citizens, and which individuals, no matter of what rank,
have a right to make use of."31 This was the basic conception under
which there was gradually form-ed, by a process very similar to ,
that by which the common law grew,32 the first fully developed
system of private law-in spirit very different from the later
Justinian code, which determined the legal thinking of the Con
tinent.

This spirit of the laws of free Rome has been transmitted to us
mainly in the works of the historians and orators of the period,
who once more became influential during the Latin Renaissance of
the seventeenth century. Livy-whose translator made people fa
miliar with the term 'lisonomia" (which Livy himself did not use)
and who supplied Harrington with the distinction between the
government of law and the government of men33- Tacitus and,
above all, Cicero became· the chief authors through whom the
classical tradition spread. Cicero indeed became the main author
ity for modern liberalism,34 and we owe to him many of the most
effective formulations of freedom under the law. To him is due the
conception of general rules or leges legum, which govern legisla
tion,35 the conception that we obey the law in order to be free,36
and the conception that the judge ought to be merely the_mouth
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through whom the law speaksY No other author shows more
clearly that during the classical period of Roman law it was fully
understood that there is no conflict between law and freedom and
that freedom is dependent upon certain attributes of the law, its
generality and certainty, and the restrictions it places on the dis
cretion of authority.

This classical period was also a period of complete economic free
dom, to which Rome largely owed its prosperity and power. 3S
From the second century A.D., however, state socialism advanced
rapidly.39 In this development the freedom which equality before
the law had created was progressively destroyed as demands for
another kind of equality arose. During the later empire the strict
law was weakened as, in the interest of a new social policy, the
state increased its control over economic life. The outcome of this
process, which culminated under Constantine, was, in the words of
a distinguished student of Roman law, that "the absolute empire
proclaimed together with the principle of equity the authority of

, the empirical will unfettered by the barrier of law. Justinian with
his learned professors brought this process to its conclusions."4o
Thereafter, for a thousand years, the conception that legislation
should serve to protect the freedom of the individual was lost. And
when the art of legislation was rediscovered, it was the code of
Justinian with its conception of a prince who stood above the lawn
that served as the model on the Continent.

4. In England, however, the wide influence which the classical
authors enjoyed during the reign of Elizabeth helped to prepare
the way for a different development. Soon after her death the
great struggle between king and Parliament began, from which
emerged as a by-product the liberty of the individual. It is sig
nificant that the disputes began largely over issues of economic
policy very similar to those which we again face today. To the
nineteenth-century historian the measures of James I and Charles I
which provoked the conflict might have seemed antiquated is
sues withou.t topical interest. To us the problems caused by the
attempts of the kings to set up industrial monopolies have a famil
iar ring: Charles I even attempted to nationalize the coal industry
and was dissuaded from this only by being told that this migh t
cause a rebellion. 42

Ever since a court had laid down in the famous Case of Mo
nopolies 43 that the grant of exclusive rights to produce any article
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was "against the common law and the liberty of the subject," the
demand for equal laws for all citizens became the main weapon of
Parliament in its opposition to the king's aims. Englishmen then
understood better than they do today that the control of produc
tion always means the creation of privilege: that Peter is given per
mission to do what Paul is not allowed to do.

lt was another kind of economic regulation, however, that occa
sioned the first great statement of the basic principle. The Petition
of Grievances of 1610 was provoked by new regulations issued by
the king for building in London and prohibiting the making of
starch from wheat. This celebrated plea of the House of Commons
states that, among all the traditional rights of British subjects,
"there is none which they have accounted more dear and precious
than this, to be guided and governed by the certain rule of law,
which giveth to the head and the members that which of right
belongeth to them, and not by any uncertain and arbitrary form of
government.... Out of this root has grown the indubitable right
of the people of this kingdom, not to be made subject to any pun
i~hment that shall extend to their lives, lands, bodies, or goods,
other than such as are ordained by the common laws of this land,
or the statutes made by their common consent in parliament."44

I t was, finally, in the discussion occasioned by the Statute of
Monopolies of 1624 that Sir Edward Coke, the great fountain of '
Whig principles, developed his interpretation of Magna Carta that
became one of the cornerstones of the new doctrine. In the second
part of his Institutes oj the Laws oj England, soon to be printed by
order of the House of Commons, he not only contended (with ref
erence to the Case of Monopolies) that "if a grant be made to any
man, to have the sole making of cards, or the sole dealing with any
other trade, that grant is against the liberty and freedom of the
subject, that before did, or lawfully might have used that trade,
and consequently against this great charter" ;45 but he went beyond
such opposition to the royal prerogative to warn Parliament itself
"to leave all causes to be measured by the golden and straight
mete-wand of the law, and not to theincertain and crooked cord of
discretion. "46

Out of the extensive and continuous discussion of these issues
during "the Civil War, there gradually emerged all the political
ideals which were thenceforth to govern English political evolu
tion. We cannot attempt here to trace their evolution in the de-

"bates and pamphlet literature of the period, whose extraordinary
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wealth of ideas has come to be seen only since their re-publication
in recent times. 47 We can only list the main ideas that appeared
more and more frequently until, by the time of the Restoration,
they had become part of an established tradition and, after the
Glorious Revolution of 1688, part of the doctrine of the victorious
party.

The great event that became for later generations the symbol of
the permanent achievements of the Civil War was the abolition in
1641 of the prerogative courts and especially the Star Chamber
which had become, in F. W.Maitland's often quoted words, "a
court of politicians enforcing a policy, not a court of judges admin
istering the law."48 At almost the same time an effort was made for
the first time to secure the independence of the judges. 49 In the
debates of the following twenty years the central issue became in
creasingly the prevention of arbitrary action of government.
Though the two meanings of "arbitrary" were long confused, it
came to be recognized, as Parliament began to act as arbitrarily as

; the king,50 that whether or not an action was arbitrary depended
not on the source of the authority but on whether it was in con
formity with pre-existing general principles of law. The points
most frequently emphasized were that there must be no punish
ment without a previously existing law providing for it,51 that all
statutes should have only prospective and not retrospective opera
tion,52 and that the discretion of all magistrates should be strictly
circumscribed by law.53 Throughout, the governing idea was that
the law should be king or, as one of the polemical tracts of the
period expressed it, Lex, Rex.54

Gradually, two crucial conceptions emerged as to how these
basic ideals should be safeguarded: the idea of a written constitu
tion55 and the principle of the separation of powers.56 When in Jan
uary, 1660, just before the Restoration, a last attempt was made
in the "Declaration of Parliament Assembled at Westminister" to
state in a formal document the essential principles of a constitu
tion, this striking passage was included: "There being nothing
more essential to the freedom of a state, than that the people
should be governed by the laws, and that justice be administered
by such only as are accountable for mal-administration, it is here
by further declared that all proceedings touching the lives) liber
ties and estates of all the free people of this commonwealth, shall
be according to the laws of the land, and that the Parliament will

. not meddle with ordinary administration, or the executive part of
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the law: it being the principle [sic] part of this, as it hath been of
all former Parliaments, to provide for the freedom of the people
against arbitrariness in government."57 If thereafter the principle
of the separation of powers was perhaps not quite "an accepted
principle of constitutionallaw,"58 it at least remained part of the
governing political doctrine.

5. All these ideas were to exercise a decisive influence during the
next hundred years, not only in England but also in America and
on the Continent, in the summarized form they were given after
the final expulsion of the Stuarts in 1688. Though at the time per
haps some other works were equally and perhaps even more in
fluential,59 John Locke's Second Treatise on Civil Government is so
outstanding in its lasting effects that we must confine our attention
to it.

Locke's work has come to be known mainly as a comprehensive
philosophical justification of the Glorious Revolution;60 and it is
mostly in his wider speculations about the philosophical found a
~ions of government that his original contribution lies. Opinions
may differ about their value. The aspect of his wqrk which was at
least as important at the time and which mainly concerns us here,
however, is his codification of the victorious political doctrine, of
the practical principles which, it was agreed, should thenceforth '
control the powers of government.61

While in his philosophical discussion Locke's concern is with the
source which makes power legitimate and with the aim of govern
ment in general, the practical problem with which he is concerned
is how power, whoever exercises it, can be prevented from becom
ing arbitrary: "Freedom of men under government is to have a
standing rule to live by, common to everyone of that society, and
made by the legislative power erected in it; a liberty to follow my
own will in all things; where that rule prescribes not: and not to be
subject to the inconstant, uncertain, arbitrary will of another
man."62 It is against the "irregular and uncertain exercise of the
power"63 that the argument is mainly directed:" the important
point is that "whoever hasthe legislative or supreme power of any,
commonwealth is bound to govern by established standing laws
promulgated and known to the people, and not by extemporary
decrees; by indifferent and upright judges, who are to decide con
troversies by those laws; and to employ the forces of the com
munity at home only in the execution of such laws."64 Eyen the
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legislature has no "absolute arbitrary power,"65 "cannot assume to
itself a power to rule by extemporary arbitrary decrees, but is
bound to dispense justice, and decide the rights of the subject by
promulgated standing laws, and known authorized judges,"66
while the "supreme executor of the law ... has no will, no power,
but that of the law."67 Locke is loath to recognize any sovereigl1
power, and the Treatise has been described as an assault upon the
very idea of sovereignty.68 The main practical safeguard against
the abuse of authority proposed by him is the separation of powers,
which he expounds somewhat less clearly and in a less familiar
form than did some of his predecessors.69 His main concern is how
to limit the discretion of "him that has the executive power,"70
but he has no special safeguards to offer. Yet his ultimate aim
throughout is what today is often called the "taming of power":
the end why men "choose and authorize a legislative is that there
may be laws made, and rules set, as guards and fences to the prop
erties of all the members of society, to limit the power and moder-

, ate the dominion of every part and member of that society."71

6. It is a long way from the acceptance of an ideal by public
opinion to its full realization in policy; and perhaps the ideal of the
rule of law had not yet been completely put into practice when the
process was reversed two hundred years later. At any rate, the
main period of consolidation, during which it progressively pene
trated everyday practice, was the first half of the eighteenth cen
tury.72 From the final confirmation of the independence of the
judges in the Act of Settlement of 1701,73 through the occasion
when the last bill of attainder ever passed by Parliament in 1706

. led not only to a final restatement of all the arguments against
!!uch arbitrary action of the legislature74 but also to ll. reaffirmation
of the principle of the separation of powers,75 the period is one of
slow but steady extension of most of the principles for which the
Englishmen of the seventeenth century had fought.

A few significant events of the period may be briefly mentioned,
such as the occasion when a member of the House of Commons (at
a time when Dr. Johnson was reporting the debates) restated the
basic doctrine of nulla poena sine lege, which even now is sometimes
alleged not to be part of English law:76 "That where there is no law
there is no transgression, is a maxim not only established by uni
versal c6nsent, but in itself evident and undeniable; and it is, Sir,
surely no less certain that where there is no transgression there can
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be no punishment."77 Another is the occasion when Lord Camden
in the Wilkes case made it clear that courts are concerned only
with gen~ral rules and not with the particular aims of government
or, as his position is sometimes interpreted, that public policy is
not an argument in a court of law. 78 In other,respects progress was
more slow, and it is probably true that, from the point of view of
the poorest, the ideal of equality before the law long remained a
somewhat doubtful fact. But if the process of reforming the laws
in the spirit of those ideals was slow, the principles themselves
ceased to be a matter of dispute: they were no longer a party view
but had come to be fully accepted by the Tories. 79 In some re
spects, however, evolution moved away rather than toward the
ideal. The principle of the separation of powers in particular,
though regarded throughout the century as the most distinctive
feature of the British constitution,80 became less and less a fact as
modern cabinet government developed. And Parliament with its
claim to unlimited power was soon to depart from yet another of
the principles.

7. The second half of the eighteenth century produced the co
herent expositions of the ideals which largely determined the cli
mate of opinion for the next hundred years. As is so often the case,
it was less the systematic expositions by political philosophers and '
lawyers than the interpretations of events by the historians that
carried these ideas to the public. The most influential among them
was David Hume, who in his works again and again stressed the
crucial points81 and of whom it has justly been said that for him the
real meaning of the history of England was the evolution from a
"government of will to a government of law."82 At least one char
acteristic passage from his History of England deserves to be
quoted. With referef!ce to the abolition of the Star Chamber he
writes: "No government, at that time, appeared in the world, nor
is perhaps to be found in the records of any history, which sub
sisted without the mixture of some arbitrary authority, committed
to some magistrate; and it might reasonably, beforehand, appear
doubtful, whether human society could ever arrive at that state of
perfection, as to support itself with no other control, than the gen
eral and rigid maxims of law and equity. But the parliament justly
thought, that the King was too eminent a magistrate to be trusted
with discretionary power, which he might so easily turn to the de
struction of liberty. And in the event it has been foung, that,
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though some inconveniencies arise from the maxim of adhering
strictly to law, yet the advantages so much overbalance them, as
should render the English forever grateful to the memory of their
ancestors, who, after repeated contests, at last established that
noble principle."83

Later in the century these ideals are more often taken for
granted than explicitly stated, and the modern reader has to infer
them when he wants to understand what men like Adam Smith84
and his contemporaries meant by "liberty." Only occasionally, as
in Blackstone's Commentaries, do we find endeavors to elaborate
particular points,_ such as the significance of the independence of
the judges and of the separation of powers,85 or to clari fy the mean
ing of "law" by its definition as "a rule, not a transient sudden
order from a superior or concerning a particular person; but some
thing permanent, uniform and universal."86

Many of the best-known expressions of those ideals are, of
course, to be found in the familiar passages of Edmund Burke. 87

, But probably the fullest statement of the doctrine of the rule of
law occurs in the work of William Paley, the "great codifier of
thought in an age of codification."88 It deserves quoting at some
length: "The first maxim of a free state," he wri tes, "is, that the
laws be made by one set of men; and administered by another; in
other words, that the legislative and the judicial character be kept
separate. When these offices are unified in the same person or as
sembly, particular laws are made for particular cases, springing
often times from partial motives, and directed to private ends:
whilst they are kept separate, general laws are made by one body
of men, without foreseeing whom they may affect; and, when
made, must be applied by the other, let them affect whom they
will. ... When the parties and interests to be affected by the laws
were known, the inclination of the law makers would inevitably
attach to one side or the other; and where there were nei ther any
fixed rules to regulate their determinations, nor any superior power
to control their proceedings, these inclinations would interfere
with the integrity of public justice. The consequence of which
must be, that the subjects of such a constitution would live either
without constant laws, that is, without any known preestablished
rules of adjudication whatever; or under laws made for particular
persons, and partaking of the contradictions and iniquity of the
motives to which they owed their origin.

"Which dangers, by the division of the legislative and judicial
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functions, are in this country effectually provided against. Parlia
ment knows not the individuals upon whom its acts will operate;
it has no case or parties before it; no private designs to serve: con
sequently, its resolutions will be suggested by the considerations of
universal effects and tendencies, which always produce impartial,
and commonly advantageous regulations."89

8. With the end of the eighteentn century, England's major
contributions to the development of the principles of freedom come
to a close. Though Macaulay did once more for the nineteenth cen
tury what Hume had done for the eighteenth,90 and though the
Whig intelligentsia of the Edinburgh Review and economists in the
Smithian tradition, like J. R. MacCulloch and N. W. Senior, con
tinued to think of liberty in classical terms, there was Ii ttle further
development. The new liberalism that gradually displaced Whig
gism came more and more under the influence of the rationalist
tendencies of the philosophical radicals and the French tradition.
Bentham and his Utilitarians did much to destroy the beliefs91
which England had in part preserved from the Middle Ages, by
their scornful treatment of most of what until then had been the
most admired features of the British constitution. And they intro
duced into Britain what had so far been entirely absent-the de- '
sire to remake the whole of her law and institutions on rational
principles.

The lack of understanding of the tradi tional principles of Eng
lish liberty on the part of the men guided by the ideals of the
French Revolution is clearly illustrated by one of the early apostles
of that revolution in England, Dr. Richard Price. As ear ly as 1778
he argued: "Liberty is too imperfectly defined when it is said to
be 'a Government of LAWS and not by MEN.' If the laws are made
by one man, or a junto of men in a state, and not by common
CONSENT, a government by them is not different from slavery."92
Eight years later he was able to display a commendatory letter
from Turgot: "How comes it that you are almost the first of the
writers of your country, who has given a just idea of liberty, and
shown the falsity of the notion so frequently repeated by almost all
Republican Writers, 'that liberty consists in being subject only to
the laws?' "93 From then onward, the essentially French concept of
political liberty was indeed progressively to displace the English
ideal of individual liberty, untIl it could be said that "in_Great
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Britain, which, little more than a century ago, repudiated the
ideas on which the French Revolution was based, and led the re
sistance to Napoleon, those ideas have triumphed."94 Though in
Britain most of the achievements of the seventeenth century were
preserved beyond the n"ineteenth, we must look elsewhere for the
further development of the ideals underlying them.
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CHAPTER TWELVE

The American Contribution

Constitutionalism·

Europe seemed incapable of becoming the home of
free States. It wasfrom America that the plain ideas
that men ought to mind their own business, and that
the nation is responsible to Heaven for the acts of
State-ideas long locked in the breasts of solitary
thinkers, and hidden among Latin folios,-burst
forth like a conqueror upon the world thq were
destined to transform, under the title of the Rights of
Man.

LORD ACTON

1. "When in 1767 this modernised British Parliament, committed
by now to the principle of parliamentary sovereignty unlimited
and unlimitable, issued a declaration that a parliamentary major
ity could pass any law it saw fit, it was greeted with an out-cry of
horror in the colonies, James Otis and Sam Adams in Massachu
setts, Patrick Henry in Virginia and other colonial leaders along
the seaboard screamed 'Treason' and 'Magna Carta'! Such a doc
trine, they insisted, demolished the essence of all their British an
cestors had fought for, took the very savour out of that fine Anglo
Saxon liberty for which the sages and patriots of England had
died."l Thus one of the modern American enthusiasts for the
unlimited power of the majority describes the beginning of the
movement that led to a new attempt to secure the liberty of the
individual.

The movement in the beginning was based entirely on th~ tradi-
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tional conceptions of the liberties of Englishmen. Edmund Burke
and other English sympathizers were not the only ones who spoke
of the colonists as "not only devoted to liberty, but to liberty ac
cording to EnglIsh ideas, and on English principles";2 the colonists
themselves had long held this view. 3 They felt that they were up
holding the principles of the \\lhig revolution of 1688;4 and as
"Whig statesmen toasted General Washington, rejoiced that
America had resisted and insisted on the acknowledgment of inde
pendence,"5 so the colonists toasted William Pitt and the Whig
statesmen who supported them.6

In England, after the complete victory of Parliament, the con
ception that no power should be arbitrary and that all power
should be limited by higher law tended to be forgotten. But the
colonists had brought these ideas with them and now turned them
against Parliament. They objected not only that they were flot
represented in that Parliament but even more that it recognized
no limits whatever to its powers. With this application of the prin-

; ciple of legal limitation of power by higher principles to Parliament
itself, the' initiative in the further development of the ideal of free
government passed to the Americans.

They were singularly fortunate, as perhaps no other people has
been in a similar situation, in having among their leaders a number
of profound students of political philosophy. It is a remarkable fact
that when in many other respects the new country was still so very
backward, it could be said that "it is in political science only that
America occupies the first rank. There are six Americans on a level
with the foremost Europeans, with Smith and Turgot, Mill and
Humboldt."7 They were, moreover, men as much steeped in the
classical tradition as any of the English thinkers of the preceding
century had been and were fully acquainted with the ideas of the
latter.

2. Until the final break, the claims and arguments advanced by
the colonists in the conflict with the mother country were based
entirely on the rights and privileges to which they regarded them
selves entitled as Bridsh subjects. It was only when they discov
ered that the British constitution, in whose principles they had
firmly believed, had little substance and could not be successfully
appealed to against the claims of Parliament, that they concluded
that the missing foundation had to be supplied. 8 They regarded it
as fundamental doctrine that a "fixed constitution"9 was essential'
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to any free government and that a constitution meant limited gov
ernment.10 From their own history they had become familiar wi th
written documents which defined and circumscribed the powers of
government such as the Mayflower compact and the colonial
charters.u

Their experience had also taught them that any constitution
that allocated and distributed the different powers thereby neces
sarily limited the powers of any authority. A constitution might
conceivably confine itself to procedural matters and merely deter
mine the source of all authority. But they would hardly have called
"constitution" a document which merely said that whatever such
and such a body or person says shall be law. They perceived that,
once such a document assigned specific powers to different authori
ties, it would also limit their powers not only in regard to the sub
jects or the aims to be pursued but also with regard to the methods
to be employed. To the colonists, freedom meant that government
should have powers only for such action as was explici tly required
by law, so that nobody should possess any arbitrary powerY

The conception of a constitution thus became closely connected
with the conceptibn of representative government, in which the
powers of the representative body were strictly circumscribed by
the document that conferred upon it particular powers. The for
mula that all power derives from the people referred not so much ,.
to the recurrent election of representatives as to the fact that the
people, organized as a constitution-making body, had the exclusive
right to determine the powers of the representative legislatureY
The constitution was thus conceived as a protection of the people
against all arbitrary action, on the part of the legislative as well as
the other branches of government.

A constitution which in such manner is to limit government
must contain what in effect are substantive rules, besides provi
sions regulating the derivation of authority. It must lay down gen
eral principles which are to govern the acts of the appointed legis
lature. The idea of a constitution, therefore, involves not only the
idea of hierarchy of authority or power but also that of a hierarchy
of rules or laws, where those possessing a higher degree of general
ity and proceeding from a superior authority control the contents
of the more specific laws that are passed by a delegated authority.

3. The conception of a higher law governing current legislation
is a very old one. In the eighteenth century it was usuaUy con-
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ceived as the law of God, or that of Nature, or that of Reason.
But the idea of making this higher law explicit and enforcible by
putting it on paper, though not entirely new, was for the first time
put into practice by the Revolutionary colonists. The individual
colonies, in fact, made the first experiments in codifying this higher
law wi th a wider popular basis than ordi nary legislation. But the
model that was profoundly to influence the rest of the world was
the federal Constitution.

The fundamental distinction between a constitution and or
dinary laws is similar to that between laws in general and their
application by the courts to a particular case: as in deciding con
crete cases the judge is bound by general rules, so the legislature in
making particular laws is bound by the more general principles of
the constitution. The justification for these distinctions is also
similar in both cases: as a judicial decision is regarded as just only
if it is in conformity with a general law, so particular laws are re
garded as just only if they conform to more general principles. And

, as we want to prevent the judge from infringing the law for some
particula'r reason, so we also want to prevent the legislature from
infringing certain general principles for the sake of temporary and
immediate aims.

We have already discussed the reason for this need in another
connection.14 It is that all men in the pursuit of immediate aims are
apt-or, because of the limitation of their intellect, in fact bound
to violate rules of conduct which they would nevertheless wish to
see generally observed. Because of the restricted capacity of our
minds, our immediate purposes will always loom large, and we will
tend to sacrifice long-term advantages to them. In individual as in
social conduct we can therefore approach a measure of rationality
or consistency in making particular decisions only by submitting
to general principles, irrespective of momentary needs. Legislation
can no more dispense with guiCiance by principles than any other
human activity if it is to take account of effects in the aggregate.

A legislature, like an individual, will be more reluctant to take
certain measures for an important immediate aim if this requires
the explicit repudiation of principles formally announced. To
break a particular obligation or a promise is a different matter
from explicitly stating that contracts or promises may be broken
whenever such and such general conditions occur. Making a law
retroactive or by law conferring privileges or imposing punish
ments on individuals is a different matter from rescinding the prin-
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ciple that this should never be done. And a legislature's Infringing
rights of property or the freedom of speech in order to achieve
some great objective is quite a different thing from its having to
state the general conditions under which such rights can be in
fringed.

The stating of those conditions under which such actions by the
legislature are legitimate would probably have beneficial effects,
even if only the legislature itself were required to state them, much
as the judge is required to state the principles on which he pro
ceeds. But it will clearly be more effective if only another body has
the power to modify these basic principles, especially if the proce
dure of this body is lengthy and thus allows time for the impor
tance of the particular objective that has given rise to the demand
for modification to be seen in the proper proportion. It is worth
noting here that, in general, constitutional conventions or similar
bodies set up to lay down the most general principles of govern
ment are regarded as competent to do only this, and not to pass
any particular laws. I5

The expression an "appeal from the people drunk to the people
sober," which is often used in this connection, stresses only one
aspect of a much wider problem and, by the levity of its phrasing,
has probably done more to veil than to clarify the very important
issues involved. The problem is not merely one of giving time for '
passions to cool, though this on occasion may be very important,
as that of taking into account man's general inability to consider
explicitly all the probable effects of a particular measure and his
dependence on generalizations or principles if he is to fit his indi
vidual decisions into a coherent whole. It is "impossible for mento
consult their interest in so effectual a manner, as by an universal
and inflexible observance of rules of justice."16

It need hardly be pointed out thaJ aconstitutional system does
not involve an absolute limitation of the will-{)f the people but
merely a subordination of immediate objectives to long-term ones.
In effect this means a limitation of the means available to a tem
porary majority for the achievement of particular objectives by
general principles laid down by another majority for a long period
in advance. Or, to put it differently, it means that the agreement to
submit to the will of the temporary majority on particular issues
is based on the understanding that this majority will abide by
more general principles laid down beforehand by a more compre
hensive body.
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This division of authority implies more than may at first be ap
parent. It implies a recognition of limits to the power of deliberate
reason and a preference for reliance on proved principles over ad
hoc solutions; furthermore, it implies that the hierarchy of rules
does not necessarily end with the explicitly stated rules of constitu
tional law. Like the 'forces governing the individual mind, the
forces making for social order are a multilevel affair; and even con
stitutions are based on, or presuppose, an underlying agreement on
more fundamental principles-principles which may never have
been explicitly expressed, yet which make possible and precede the
consent and the written fundamental laws. We must not believe
that, because we have learned to make laws deliberately, alflaws
must be deliberately made by some human agencyY Rather, a
group of men can form a society capable of making laws because
they already share common beliefs which make discussion and
persuasion possible and to which the articulated rules must con
form in order to be accepted as legitimate.18

From thIs it follows that no person or body of persons has com
plete freedom to impose upon the rest whatever laws it likes. The
contrary view that underlies the Hobbesian conception of sov
ereigntylg (and the legal positivism deriving from it) springs from a
false rationalism that conceives of an autonomous and self-deter
mining reason and overlooks the fact that all rational thought
moves within a non-rational framework of beliefs and institutions.
Constitutionalism means that all power rests on the understanding
that it will be exercised according to commonly accepted prin
ciples, that the persons on whom power is conferred are selected
because it is thought that they are most likely to do what is right,
not in order that whatever they do should be right. I t rests, in the
last resort, on the understanding that power is ultimately not a
physical fact but a state of opinion which makes people obey.20

Only a demagogue can represent as "antidemocratic" the limita
tions which long-term decisions and the general principles held by
the people impose upon the power of temporary majorities. These
limitations were conceived to protect the people against those to
whom they must give power, and they are the only means by
which the people can determine the general character of the order
under which they will live. It is inevitable that, by accepting gen
eral principles, they will tie their hands as far as particular issues
are concerned. For only by refraining from measures which they
would not wish to be used on themselves can the members of a
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majority forestall the adoption of such measures when they are in a
minority. A commitment to long-term principles, in fact, gives the
people more control over the general nature of the political order
than they would possess if its character were to be determined
solely by successi ve decisions of particular'issues. A free society
certainly needs permanent means of restricting the powers of gov
ernment, no matter what the particular objective of the moment
may be. And the Constitution which the new American nation was
to give itself was definitely meant not merely as a regulation of the
derivation of power but as a constitution of liberty, a constitution
that would protect the individual against all arbitrary coercion.

4. The eleven years between the Declaration of Independence
and the framing of the federal Constitution were a period of experi
mentation by the thirteen new states with the principles of consti
tutionalism. In some respects their individual constitutions show
more clearly than the final Constitution of the Union how much
the limitation of all governmental power was the object of consti
·tutionalism. This appears, above all, from the prominent position
that was everywhere given to inviolable individual rights, which
were listed either as part of these constitutional documents or as
separate Bills of Rights. 21 Though many of them were 'no more
than restatements of the rights which the colonists had in fact en- '
joyed,22 or thought they had always been entitled to, and most of
the others were formulated hastily with reference to issues cur
rently under dispute, they show clearly what consti tu tionalism
meant to the Americans. In one place or another they anticipate
most of the principles that were to inspire the federal Constitu
tion. 23 The principal concern of all was, as the Bill of Rights pre
ceding the constitution of Massachusetts of 1780 expressed it, that
the government should be "a government of laws, not of men."24

The most famous of these Bills of Rights, that of Virginia,
which was drafted and adopted before the Declaration of Inde
pendence and modeled on English and colonial precedents, largely
served as the prototype not only for those of the other states but
also for the French Declaration of the Rights of Men and Citizens
of 1789 and, through that, for all similar European documents. 25

In substance, the various Bills of Rights of the American states
and their main provisions are now familiar to everybody.26 Some
of these provisions, however, which occur only occasionally, de
serve mention, such as the prohibition of retroactive laws+ which
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occurs in four of the state Bills of Rights, or that of "perpetuities
and monopolies," which occurs in twoY Also important is the em
phatic manner in which in some of the constitutions the principle
of the separation of powers is laid down28-no less so because in
practice this was honored more in the breach than in the observ
ance. Another recurring feature which to present readers will ap
pear to be no more than a rhetorical flourish but to the men of the
time was very important is the appeal to "the fundamental prin
ciples of a free government" which several of the constitutions con
tain29 and the repeated reminder that "a frequent recui-rency to
fundamental principles is absolutely necessary to preserve the
blessing of liberty."3o

It is true that many of these admirable principles remained
largely theory and that the state legislatures soon came as near to
claiming omnipotence as the British Parliament had done. Indeed,
"under most of the revolutionary constitutions the legislature was
truly omnipotent and the executive correspondingly weak. Nearly

'all of these instruments conferred upon the former body practi
cally unlimi ted power. I n six consti tu tions there was nothing what
ever to prevent the legislature amending the constitution by or
dinary legislative process."31 Even where this was not so, the legis
latures often highhandedlydisregarded the text of the constitution
and still more those unwritten rights. of the citizens which these
constitutions had been intended to protect. But the development
of explicit safeguards against such abuses required time. The main
lesson of the period of Confederation was that the mere writing
down on paper of a constitution changed little unless explicit
machi nery was provided to enforce it. 32

5. Much is sometimes made of the fact that the American Con
stitution is the product of design and that, for the first time in
modern history, a people deliberately constructed the kind of gov
ernmentunder which they wished to live. The Americans them
selves were very conscious of the unique nature of their undertak
ing, and in a sense it is true that they were guided by a spirit of
rationalism, a desire for deliberate construction and pragmatic
procedure closer to what we have called the "French tradition"
than to the "Bri tish. "33 This atti tude was often strengthened by a
general suspicion of tradition and an exuberant pride in the fact
that the new structure was entirely of their own making. It was
more justified here than in many similar instances, yet still essen-
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tially mistaken. It is remarkable how different from any clearly
foreseen structure is the frame of government which ultimately
emerged, how much of the outcome was due to historical accident
or the application of inherited principles to a new situation. What
new discoveries the federal Constitution contained either resulted
from the application of traditional principles to particular prob
lems or emerged as only dimly perceived consequences of general
ideas.

When the Federal Convention, charged "to render the constitu
tion of the federal government more adequate to the exigencies of
the Union," met at Philadelphia in May, 1787, the leaders of the
federalist movement found themselves confronted by two prob
lems. While everybody agreed that the powers of the confederation
were insufficient and must be strengthened, the main concern was
still to limit the powers of government as such, and not the least
motive in seeking reform was to curb the arrogation of powers by
the state legislatures.34 The experience of the first decade of inde
pendence had merely somewhat shifted the emphasis from pro
tection against arbi trary government to the creation of one effec
tive common government. But it had also provided new grounds
for suspecting the use of power by the state legislatures. It was
scarcely foreseen that the solution of the first problem would also
provide the answer to the second and that the transference of '
some essential powers to a central government, while leaving. the
rest to the separa;te states, would also set an effective limit on all

. government. Apparently it was from Madison that "came the idea
that the problem of producing adequate safeguards for private
rights and adequate powers for national government was in the
end the same problem, inasmuch as a strengthened national gov
ernment could be a make-weight against the swollen prerogatives
of state legislaturea."35 Thu~ the great discovery was made of
which Lord Acton later said: "Of all checks on democracy, fed
eralism has been the most efficacious and the most congenial....
The Federal system limits and restrains sovereign power by di.
viding it, and by assigning to Government only certain defined
rights. It is the only method of curbing not only the majority but
the power of the whole people, and it affords the strongest basis
for a second chamber, which has been found essential security for
freedom in every genuine democracy."36

The reason why a division of powers between different authori
ties always reduces the power that anybody can exercise is not al.
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ways understood. It is not merely that the separate authorities
will, through mutual jealousy, prevent one another from exceeding
their authority. More important is the fact that certain kinds of
coercion require the joint and co-ordinated use of different powers
or the employment of several means, and, if these means are in
separate hands, nobody can exercise those kinds of coercion. The
most familiar illustration is provided by many kinds of economic
control which can be e.ffective only if the authority exercising them
can also control the movement of men and goods across the fron
tiers of its territory. Hit lacks that power, though it has the power
to control internal events, it cannot pursue policies which require
thejoint use of both. Federal government is thus in a very definite
sense limited governmentY

The other chief feature of the Constitution relevant here is its
provision guaranteeing individual rights. The reasons why it was
at first decided not to include a Bill of Rights in the Constitution
and the considerations whi<;h later persuaded even those who had

; at first opposed the decision are equally significant. The argument
against inclusion was explicitly stated by Alexander Hamilton in
the Federalist: "[Bills of rights are] not only unnecessary in the
proposed constitution, but would even be dangerous. They would
contain various exceptions to powers not granted, and on this very
account would afford a colourable pretext to claim more than were
granted. For why declare that things shall not be done which there
is no power to do? Why, for instance, should it be said, that the
liberty of the press shall not be restrained, when no power is given
by which restrictions may be imposed? I will not contend that such
a provision would confer a regulating power; but it is evident that
it would furnish, to men disposed to usurp, a plausible pretence for
claiming that power. They might urge with a semblance of reason
that the constitution ought not to be charged with the absurdity of
providing against the abuse of an authority, which was not given,
and that the provision against restraining the liberty of the press
afforded a clear implication, that a right to prescribe proper regu
latiollS concerning it, was intended to be vested in the national
government. This may serve as a specimen of the numerous han
dles which would be given to the doctrine of constructive powers,
by the indulgence of an injudicious zeal for bills of rights."38

The basic objection thus was that the Constitution was intended
to protect a range of individual rights much wider than any docu
ment could exhaustively enumerate and that any explicit enumer-
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ation of some was likely to be interpreted to mean that the rest
were not protected.as Experience has shown that there was good
reason to fear that no bill of rights could fully state all the rights
implied in "the general principles which are common to our institu
tions"40 and that to single out some would seem to imply that the
others were not protected. On the other hand, it was soon recog
nized that the Constitution was bound to confer on government
powers which might be used to infringe individual rights if these
were not specially protected and that, since some such rights had
already been mentioned in the body of the Constitution, a fuller
catalogue might with advantage be added. "A bill of rights," it
was later said, "is important, and may often be indispensable,
whenever it operates, as a qualification upon the powers actually
granted by the people to the government. This is the real ground
of all the bills of rights in the parent country, in the colonial con
stitutions and laws, and in the state constitutions," and '~A bill of
rights is an important protection against unjust and oppressive
conduct on the part of the people themselves,"41

The danger so clearly seen at the time was guarded against by
the careful proviso (in the Ninth Amendment) that "the enumera
tion of certain rights in this Constitution shall not be construed to
deny or disparage others retained by the people"-a provision
whose meaning was later completely forgotten. 42

We must at least briefly mention another feature of the Ameri
can Constitution, lest it appear that the admiration that the pro
tagonists of liberty have always felt for the Constitution43 neces
sarily extends to this aspect also, particularly as it is a product of
the same tradition. The doctrine of the separation of powers led to
the formation of a presidential republic in which the chief execu
tive derives his power directly from the people and, in conse
quence, may belong to a different party from that which controls
the legislature. We shall see later that the interpretation of the
doctrine on which this arrangement rests is by no means required
by the aim it serves. It is difficult to see the expediency of erecting
this particular obstacle to the efficiency of the executive, and one
may well feel that the other excellencies of the American Constitu
tion would show themselves to greater advantage if they were not
combined with that feature.

6. Ifwe consider that the aim of the Constitution was largely to
restrain legislatures, it becomes evident that arrangements had to
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be made for applying such restraints in the way that other laws are
applied-namely, through courts of justice. It is therefore not sur
prising that a careful historian finds that "judicial review, instead
of being an American invention, is as old as constitutional law it
self, and without it constitutionalism would never have been at
tained."44 In view of the character of the movement that led to the
design of a written constitution, it must indeed seem curious that
the need for courts which could declare laws unconstitutional
should ever have been questioned. 45 The important fact, at any
rate, is that to some of the drafters of the Consti tu tion judicial re
view was a necessary and self-evident part of a consti tu tion, that
when occasion arose to defend their conception in the early discus
sions after its adoption, they were explicit enough in their state
ments;46 and that through a decision of the Supreme Court it soon
became the law of the land. I t had already been applied by the
state courts with respect to the state cons.titutions (in a few in
stances even before the adoption of the federal Consti tu tion47), al-

. 'though none ofthe state constitutions had explicitly provided for
it, and it seemed obvious that the federal courts should have the
same power where the federal Constitution was concerned. The
opinion in Marbury v. Madison, in which Chief Justice Marshall
established the principle, is justly famous also for the masterly
manner in which it summed up the rationale of a wri tten consti tu
tion. 48

I t has often been pointed ou t that for fifty-four years after that
decision the-Supreme Court found no further occasion to reassert
this power. But it must be remarked that the corresponding power
was frequently used during the period by the state courts and that
the non-use of it by the Supreme Court would be significant only
ifit could be shown that it did not use it in cases where it ought to
have used it. 49 Moreover, there can be no question that it was in
this very period that the whole doctrine of the Constitution on
which judicial review was based was most fully developed. There
appeared during these years a unique literature on the legal guar
anties of individual liberty which deserves a place in the history of
liberty next to the great English debates of the seventeenth and
eighteenth centuries. In a fuller exposition the contributions of
James Wilson, John Marshall, Joseph Story, James Kent, and
Daniel Webster would deserve careful consideration. The later re
action against their doctrines has somewhat obscured the great
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influence which this generation of jurists had on the evolution of
the American political tradition.60

We can consider here only one other development of constitu
tional doctrine during this period. It is the increasing recognition
that a consti tu tional system based on the separation of powers pre
supposed a clear distinction between laws proper and those other
enactments of the legislature which are not general rules. We find
in discussions of the period constant references to the conception
of "general laws, formed upon deliberation, under the influence of
no resentment, and without knowing upon whom they willoper
ate."61 There was much discussion of the undesirability of "spe
cial" as distinguished from "general" acts.62 Judicial decisions re
peatedly stressed that laws proper ought to be "general public
laws equally binding upon every member of the community under
similar circumstances."63 Various attempts were made to embody
this distinction in state constitutions,64 until it came to be re
garded as one of the chief limitations upon legislation. This, to
gether with the explicit prohibition of retroactive laws by the fed
i;ral Constitution (somewhat unaccountably restricted to criminal
law by an early decision of the Supreme Court),66 indicate how
constitutional rules were meant to control substantive legislation.

7. When in the middle of the century the Supreme Court again'
found occasion to reassert its power of examining the constitution
ali ty of congressional legislation, the existence of that power was
hardly questioned. The problem had become rather one of the na
ture of the substantive limitations which the Constitution or con
stitutional principles imposed upon legislation. For a time judicial
decisions appealed freely to the "essential nature of all free govern
ments" and" the "fundamental principles of civilization." But
gradually, as the ideal of popular sovereignty grew in influence,
what the opponents of an explicit enumeration of protected rights
had feared happened: it became accepted doctrine that the courts
are not at liberty "to declare an act void because in their opinion
it is opposed to a spirit supposed to pervade the constitution but
not expressed in words."66 The meaning of the Ninth Amendment
was forgotten and seems to have rema.ined forgotten ever since.67

Thus bound to the explicit provisions of the Constitution, the
judges of the Supreme Court in the second half of the century
found themselves in a somewhat peculiar position when they en
countered uses of legislative power which, they felt, it had-been the

-{188 }



The Curious Story oj Due Process

intention of the Constitution to prevent but which the Constitu
tion did not explicitly prohibit. In fact, they at first deprived
themselves of one weapon which the Fourteenth Amendment
might have provided. The prohibition that "no state shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States" was, within five years, reduced to a
"practical nulli ty" by a decision of the Court.58 Bu t the continua
tion of the same clause, "nor shall any State deprive any person ot
life, liberty, or property, without due process of law; nor deny to
any. person within its jurisdiction the equal protection of the
laws," was to achieve altogether unforeseen importance.

The "due process" provision of this amendment repeats with
explicit reference to state legislation what the Fifth Amendment
had already provided and several state constitutions similarly
stated. In general, the Supreme Court had interpreted the earlier
provision according to what was undoubtedly its original meaning
of "due process for the enforcement of law." But in the last quar
'ter of the century, when it had, on the one hand, become unques
tioned doctrine that only the letter of the Consti tu tion could jus
tify the Court's declaring a law unconsti tu tional, and when, on the
other hand, it was faced with more and more legislation which
seemed contrary to the spirit of the Constitution, it clutched at
that straw and interpreted the procedural as a substantive rule.
The "due process" clauses of the Fifth and Fourteenth Amend
ments were the only ones in the Constitution that mentioned
property. During the next fifty years they thus became the foun
dation on which the Court buil t a body of law concerning not only
individual liberties but government control of economic life, in
cluding the use of police power and of taxation.59

The results of this peculiar and partly accidental historical de
velopment do not provide enough of a general lesson to justify any
further consideration here of the intricate issues of present Ameri-

, can constitutional law which they raise. Few people will regard as
satisfactory the situation that has emerged. Under so vague an
authority the Court was inevitably led to adjudicate, not on
whether a particular law went beyond the specific powers con
ferred on the legislatures, or whether legislation infringed general
principles, written or unwritten, which the Constitution had been
intended to uphold, but whether the ends for which the legislature
used its powers were desirable. The problem became one of
whether the purposes for which powers were exercised were "rea-
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sonable"60 or, in other words, whether the need in the particular
instance was great enough to justify the use of certain powers,
though in other instances there might be justification. The Court
was clearly overstepping its proper judicial functions and arrogat
ing what amounted to legislative powers. This finally led to con
flicts with public opinion and the Executive in which the authority
of the Court suffered somewhat.

8. Though to most Americans this is still familiar recent history,
we cannot altogether ignore here the climax of the struggle be
tween the Executive and the Supreme.Court, which from the time
of the first Roosevelt and the anti-Court campaign of the progres
sives under the elder La Follette had been a standing feature of the
American scene. The conflict of 1937, while it induced the Court to
retreat from its more extreme position, also led to a reaffirmation
of the fundamental principles of the American tradi tion which is of
lasting significance.

When the most severe economic depression of modern times was
at its peak, the American presidency came to be occupied by one of
those extraordinary figures whom Walter Bagehot had in mind
when he wrote: "some man of genius, of attractive voice and lim
ited mind, who declaims and insists, not only that the sp'ecial im
provement is a good thing in itself, but the best of all things} and'
the root of all other good things."61 Fully convinced that he knew
best what was needed, Franklin D. Roosevelt con.ceived it as the
function of democracy in times of crisis to give unlimited powers to
the man it trusted, even if this meant that it thereby "forged new
instruments of power which in some hands would be dangerous."62

It was inevitable that this attitude, which regarded almost any
means as legitimate if the ends were desirable, should soon lead to
a head-on clash wi th a Supreme Court which for half a century had
habitually judged on the "reasonableness" of legislation. It is
probably true that in its most spectacular decision, when the
Court unanimously struck down the National Recovery Adminis
tration Act, it not only saved the country from an ill-conceived
measure but also acted within its constitutional rights. But there
after its small conservative majority proceeded to annul, on much
more questionable grounds, one after another of the measures of
the President until he became convinced that his only chance of
carrying them out was to restrict the powers or alter the personnel
of the Court. I t was over what became known as the "Court Pack-
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ing Bill" that the struggle came to a head. The re-election of the
President by an unprecedented majority in 1936, however, which
sufficiently strengthened his position to attempt this, also seems to
have persuaded the Court that the President's program had wide
approval. When, in consequence, the Court withdrew from its
more extreme position and not only reversed itself on some of the
central issues but in effect abandoned the use of the due process
clause as a substantive.limit on legislation, the President was de
prived of his strongest arguments. In the end his measure was
completely defeated in the Senate, where his party held theov'er
whelming majority, and his prestige suffered a serious blow at the
moment when he had reached the pinnacle of his popularity.

It is mainly because of the brilliant restatement of the tradi
tional role of the Court in the report of the Senate Judiciary Com
mittee that this episode forms a fittin5 conclusion to this survey of
the American contribution to the ideal of freedom under the law.
Only a few of the most characteristic passages from that document
'can be quoted here. I ts statement of the principles starts from the
presumpti'On that the preservation of the American constitutional
system is "immeasurably more important ... than the immediate
adoption of any legislation however beneficial." It declares "for
the continuation and perpetuation of government and rule by law,
as distinguished from government and rule by men, and in this we
are but re-asserting the principles basic to the Constitution of the
United States." And it goes on to state: "If the Court oflast resort
is to be made to respond to a prevalent sentiment of a current
hour, politically imposed, that Court must ultimately become sub
servient to the pressure of public opinion of the hour, which might
at the moment embrace mob passion abhorrent to a more calm,
lasting, consideration.... No finer or more durable philosophy of
free government is to be found in all 'the writings and practices of
great statesmen than may be found in the decisions of the Su-

, preme Court when dealing with great problems of free government
touching human rights."63

NQ greater tribute has ever been paid by a legislature to the very
Court which limited its' powers. And nobody in the United States
who remembers this event can doubt that it expressed the feelings
of the great majority of the population.54

9. Incredibly successful as the American experiment in consti tu
tionalism has been-and I know of no other written constitution
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which has lasted half as long-it is still an experiment in a new
way of ordering government, and we must not regard it as contain
ing all wisdom in this field. The main features of the American
Constitution crystallized at so early a stage in the understanding
of the meaning of a constitution, and so little use has been made of
the amending power to embody in the written document the les
sons learned, that in some respects the unwritten parts of the Con
stitution are more instructive than its text. For the purposes of
this study, at any rate, the general principles underlying it are
more important than any of its particular features.

The chief point is that in the United States it has been estab
lished that the legislature is bound by general rules; that it must
deal with particular problems in such a manner that the under
lying principle can also be applied in other cases; and that, if it
infringes a principle hitherto observed, though perhaps never ex
plicitly stated, it must acknowledge this fact and must submit to
an elaborate process in order to ascertain whether the basic beliefs
of the people really have changed. Judicial review is not an abso
l\lte obstacle to change, and the worst it can do is to delay the
process and make it necessary for the constitution-making body to
repudiate or reaffirm the principle at issue.

The practice of restraining government's pursuit of immediate
aims by general principles is partly a precaution against drift; for,
this, judicial review requires as its complement the normal use of
something like the referendum, an appeal to the people at large, to
decide on the question of general principle. Furthermore, a govern
ment which can apply coercion to the individual citizen only in
accordance with pre-established long-term general rules but not
for specific, temporary ends is not compatible with every kind of
economic order. If coercion is to be used only in the manner pro
vided for in the gen~ral rules, it becomes impossible for govern
ment to undertake certain tasks. Thus it is true that, "stripped of
all its husks, liberalism is constitutionalism, 'a government oflaws
and not of men' "_85 if by "liberalism" we mean what it still
meant in the United States during the Supreme Court struggle of
1937, when the "liberalism" of the defenders of the Court was at
tacked as minority thinking.M In this sense Americans have been
able to defend freedom by defending their Constitution. We shall
presently see how on the European Continent in the early nine
teenth century the liberal movement, inspired by the American
example, came to regard as its principal aim the establishment of
constitutionalism and the rule of law.
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CHAPTER THIRTEEN

Liberalism andAdministration

The "Rechtsstaat"

How can there be a definite limit to the supreme
power if an indefinite general happiness, left to its
judgment, is to be its aim? Are the princes to be the
fathers of the people, however great be the danger that
they will also become its despots?

G. H. VON BERG

1. In most countries of the European Continent, two hundred
years of absolute government had, by the middle of the eighteenth
century, destroyed the traditions of liberty. Though some of the
earlier conceptions had been handed on and developed by the theo
rists of the law of nature, the main impetus for a revival came from
across the Channel. But, as the new movement grew, it encoun.,.
tered a situation different from that which existed in America at
the time or which had existed in England a hundred years earlier.

This new factor was the powerful centralized administrative
machinery which absolu tism had buil t, a body of professional ad
ministrators who had become the main rulers of the people. This
bureaucracy concerned itself much more with the welfare and the
needs of the people than the limi ted governmen t of the Anglo
Saxon world either could or was expected to do. Thus, at an early
stageof their movement, the Continental liberals had to face prob
lems which in England and in the United States appeared only
much later and so gradually that there was little occasion for sys
tematic discussion.

The great aim of the movement against arbitrary power was,
from the beginning, the establishment of the rule of law. Not only
those interpreters of English institutions-chief of whom was
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Montesquieu-represented a government of law as the essence of
liberty; even Rousseau, who became the main source of a different
and opposed tradition, felt that "the great problem in politics, that
I compare to squaring the circle in geometry, [is] to find a form of
government which places the law above men."l His ambivalent
concept of the "general will" also led to important elaborations on
the conception of the rule of law. It was to be general not only in
the sense of being the will of all but also in intent: "When I say
that the object of laws is always general, I mean that the law al
ways considers the subject in the round and actions in the abstract
and never any individual man or one particular action, For in
stance, a law may provide that there shall be pri vileges, butit
must not name the persons who are to enjoy them: the law may
create several classes of citizens and even designate the qualifica
tions which will give entry into each class, but it must not nomi
nate for admission such and such persons; it may establish a royal
governmentwith a hereditary succession, but it must not select the
king or nominate a royal family; in a word, anything that relates
to a named individual is outside the scope of legislative author
ity."!

2. The revolution of 1789 was therefore universally w'elcomed,
to quote the memorable phrase of the historian Michelet, as '
"L'avenement de la loi.'" As A. V. Dicey wrote later: "The Bas
tille was the outward visible sign oflawless power. Its fall was felt,
and felt truly, to herald in for the rest of Europe that rule oflaw
which already existed in England."4 The celebrated "Declaration
des droits de l'homme et du citoyen," with its guaranties of indi
vidual rights and the assertion of the principle of the separation of
powers, which it repr~ented as an essential part'of any constitu
tion, aimed at the establishment of a strict reign of law.A And the
early efforts at constitution-making are full of painstaking and
often even pedantic endeavors to spell out the basic conceptions of
a government of law.'

However much the Revolution was originally inspired by the
ideal of the rule of law,7 it is doubtful whether it really enhanced
its progress. The fact that the ideal of popular sovereignty gained
a victory at the same time as the ideal of the rule of law made the
latter soon recede into the background. Other aspirations rapidly
emerged which were difficult to reconcile with it.8 Perhaps no via
lent revolution is likely to increase the respect for the-law. A
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Lafayette might appeal to the "reign oflaw" against the "reign of
the clubs," but he would do so in vain. The general effect of "the
revolutionary spirit" is probably best described in the words which
the chief author of the French' civil code used when submitting it
to the legislature: "This ardent resolve to sacrifice violently all
rights to a revolutionary aim and no longer to admit any other
consideration than an indefinable and changeable notion of what
the state interest demands."9

The decisive factor which made the efforts of the Revolution
toward the enhancement of indiv,idualliberty so, abortive was that
it created the belief that, since at last all power had been placed in
the hands of the people, all safeguards against the abuse of this
power had become unnecessary. It was thought that the arrival of
democracy would automatically prevent the arbitrary use of
power. The elected representatives of the people, however, soon
proved much more anxious that the executive organs should fully
serve their aims than that the individual should be protected

, against the power of the executive. Though in many respects the
French Revolution was inspired by the American, it never
achieved what had been the chief result of the other-a constitu
tion which puts limits to the powers of legislation.10 Moreover,
from the beginning of the Revolution, the basic principles of equal
ity before the law were threatened by the new demands of the
precursors of modern socialism, who demanded an !galit! de fait
instead of a mere egalit! de droit.

3. The one thing which the Revolu tion did not touch and which,
as Tocqueville has so well shown,!! survived all the vicissitudes of
the following decades was the power of the administrative authori
ties. Indeed, the extreme interpretation of the principle of the
separation of powers that had gained acceptance in France served
to strengthen the powers of the administration. It was used largely
to protect the administrative authorities against any interference
by the courts and thus to strengthen, rather than to liinit, the

-power of tne state.
The Napoleonic regime which followed the Revolution was nec

essarily more concerned wi th increasing the efficiency and power
of the administrative machine than with securing the liberty of the
individual. Against this tendency, liberty under the law, which
once more became the watchword during the short interval of the
July Monarchy, could make little headway,12 The republic found
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little occasion to make any systematic attempts to protect the in
dividual against the arbitrary power of the executive. It was, in
fact, largely the situation which prevailed in France during the
greater part of the nineteenth century that gave "administrative
law" the bad name it has had so long in the Anglo-Saxon world.

It is true that there gradually evolved within the administrative
machine a new power which increasingly assumed the function of
limiting the discretionary powers of administrative agencies. The
Conseil d'Etat, originally created merely to assure that the inten
tions of the legislature were carried out faithfully, has in modern
times developed in a way which, as Anglo-Saxon students have re
cently discovered with some surprise,13 gives the citizen more pro
tection against discretionary action by administrative authorities
than is available in contemporary England. These French develop
ments have attracted much more attention than the similar evolu
tion that took place in Germany at the same time. Here the con
tinuance of monarchic institutions never allowed a naive confi
dence in the automatic efficacy of democratic control to cloud the
issue. Systematic discussion of the problems therefore produced an
elaborate theory of the control of administration which, though its
practical poli tical influence was of short duration, profoundly af
fected Continental legal thought.14 And as it was against this Ger
man form of the rule oflaw that the new legal theories were mainly ,
developed which have since conquered the world and everywhere
undermined the rule of law, it is important to know a little more
about it. .

4. In view of the reputation which Prussia acquired in the nine
teenth century, it may surprise the reader to learn that the begin
ning of the German movement for a government of law is to be
found in that countr.y.15 In some respects, however, the rule of en
lightened despotism of the eighteenth century had been surpris
ingly modern there-indeed, one might say almost liberal, so far as
legal and administrative principles were concerned. It was by no
means a meaningless assertion when Frederick II described him
self as the first servant of the state.IS The tradition, deriving
mainly from the great theorists of the law of nature and partly
from Western sources, during the later part of the eighteenth cen
tury wad greatly strengthened by the influence of the moral and
legal theories of the philosopher Immanuel Kant.

German writers usually place Kant's' theories at the beginning

4196t



Prussian Antecedents

of their accounts of the movement toward the Rechtsstaat. Though
this probably exaggerates the originali ty of his legal philosophy,17
he undoubtedly gave those ideas the form in which they exerted the
greatest influence in Germany. His chief contribution is indeed a
general theory of morals which made the principle of the rule of
law appear as a special application of a more general principle. His
celebrated "categorical imperative," the rule that man should al
ways "act only on that maxim whereby thou canst at the same
time will that it should become universallaw,"18 is in fact an exten
sion to the general field of ethics of the basic idea underlying the
rule of law. It provides, as does the rule of law, merely one cri
terion to which particular rules must conform in order to be just.19

But in emphasizing the necessity of the general and abstract char
acter of all rules if such rules are to guide a free individual, the
conception proved of the greatest importance in preparing the
ground for the legal developments.

This is not the place for a full treatment of the influence of
, Kantian philosophy on constitutional developments.2o We shall

men tion here merel y' the extraordinary essay of the young Wilhelm
von Humboldt on The Spher~ and Duty of Government,21 which, in
expounding the Kantian view, not only gave currency to the much
used phrase "the certainty of legal freedom" but in some respects
also became the prototype for an extreme position; that is, he not
merely limited all the coercive action of the state to the execution
of previously announced general laws bu t represented the enforce
ment of the law as the only legitimate function of the state. This is
not necessarily implied in the conception of individual liberty,
which leaves open the question of what other non-coercive func
tions the state may undertake. It was due mainly to Humboldt's
influence tha t these differen t conceptions were frequen tly con
fused by the later advocates of the Rechtsstaat.

5. Of the legal developments in the Prussia of the eighteenth
century, two became so important later that we.must look at them
more closely. One is the effective initiation by Frederick II,
through his civil code of 1751,22 of that movement for the codifica
tion of all the laws which spread rapidly and achieved its best
known results in ,the Napoleonic codes of 1800-1810. This whole
movement must be regarded as one of the most important aspects
of the endeavor on the Continent to establish the rule of law, for
it determined to a large extent both its general character and the

~ 197}



Liberalism and Administration: The "Rechtsstaat"

direction of the advances that were made, at least in theory, be
yond the stage reached in the common-law countries.

The possession of even the most perfectly drawn-up legal code
does not, of course, insure that certainty which the rule of law
demands; and it therefore provides no substitute for a deeply
rooted tradition. This, however, should not obscure the fact that
there seems to exist at least a prima facie conflict between the ideal
of the rule of law and a.system of case law. The extent to which
under an established system of case law the judge actually creates
law may not be greater than under a system of codified law. But
the explicit recognition that jurisdiction as well as legislation is the
source of law, though in accord with the evolutionary theory un
derlying the British tradition, tends to obscure the distinction be
tween the creation and the application of law. And it is a question
whether the much praised flexibility of the common law, which has
been favorable to the evolution of the rule oflaw so long as that was
the accepted political ideal, may not also mean less resistance to
the tendencies undermining it, once that vigilance which is needed
to keep liberty alive disappears.

At least there can be no doubt that the efforts at codification led
to the explicit formulation of some of the general principles under
lying the rule of law. The most important event of this kind was
the formal recogni tion of the principle "nullum crimen, nulla '
poena sine lege,"23 which was first incorporated into the Austrian
penal code of 178724 and, after its inclusion in the French Declara
tion of the Rights of Man, was embodied in the majority of Con
tinen tal codes.

The most distinctive contribution of eighteenth-century Prussia
to the realization of the rule of law lay, however, in the field of the
control of public administration. While in France the literal appli
cation of the ideal of the separation of powers had led to an exemp
tion of administrative action from judicial control, the Prussian
developmen t proceeded in the opposi te direction. The guiding
ideal which profoundly affected the liberal movement of the nine
teenth century was that all exercise of administrative power over
the person or property of the citizen should be made subject to
judicial review. The most far-reaching experiment in this direction
-a law of 1797 which applied only to the new eastern provinces of
Prussia but was conceived as a model to be generally followed
went so far as to subject all disputes between the administrative
authorities and private citizens to the jurisdiction of the ot..dinary
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courts.25 This was to provide one of the chief prototypes in the dis
cussion on the Rechtsstaat during the next eigh ty years.

6. It was on this basis that in the early part of the nineteenth
century the theoretical conception of the state of law, the Rechts
staat, was systematically developed26 and became, together with
the ideal of constitutionalism, the main goal of the new liberal
movement.27 Whether it was mainly because, by the time the Ger
man movement had started, the American precedent was already
better known and understood than it had been at the time of the
French Revolu tion, or because the German development proceeded
within the framework of a constitutional monarchy rather than
that of a republic and was therefore less subject to the illusion that
the problems would be automatically solved by the advent of de
mocracy, it was here that the limitation of all government by a
constitution, and particularly the limitation of all administrative
activity by law enforcible by courts, became the central aim of the

; liberal movement.
Much of the argument of the German theorists of the time was

indeed explicitly directed against "administrative jurisdiction" in
the sense in which this term was still accepted in France-that is,
against the quasi-judicial bodies inside the administrative machin
ery which were primarily intended to watch over the execution of
the law rather than to protect the liberty of the individual. The
doctrine, as one of the chief justices of a south German state ex
pressed it, that "whenever a question arises whether any pri vate
rights are well founded or have been violated by official action, the
matter must be decided by ordinary courts,"28 enjoyed fairly rapid
progress. When the Frankfort parliament of .1848 attempted to
draft a constitution for all Germany, it inserted into it a clause that
all "administrati ve justice" (as then understood) was to cease, and
all violations of private rights were to be adjudicated by courts of
justice.29

The hope, however, that the achievement of constitutional mon
archy by the individual German states would effectively realize the
ideal of the rule of law was soon disappointed. The new constitu
tions did little in that direction, and it was soon discovered that,
though "the constitution had been given, the Rechtsstaat pro
claimed, in fact the police state continued. Who was to be the
guardian of public law and its individualistic principle of funda
mental rights? Nobody else than. that very administration against

i 199}



Liberalism and Administration: The"Rechtsstaat"

whose drive for expansion and activity those fundamental laws
had been meant to protect."30 It was, in fact, during the next
twenty years that Prussia acquired the reputation of a police
state, that in the Prussian parliament the great battles over the
principle of the Rechtsstaat had to be fought,31 and that the final
solution of the problem took form. For some time the ideal re
mained, at least in northern Germany, of intrusting the control of
the lawfulness of the acts of administration to the ordinary courts.
This conception of the RecMsstaat, usually referred to later as "jus
ticialism,"32 was soon to be superseded by a different conception,
advanced mainly by a student of English administrative practice,
Rudolf von Gneis t. 33 .

7. There are two different reasons why it may be contended that
ordinary jurisdiction and the judicial control of administrative ac
tion should be kept separate. Though both considerations contrib
uted to the ultimate establishment of a system of administrative
courts in Germany and though they are frequently confused, they
aim at quite different and even incompatible ends, and thus should
be kept clearly distinct.

One argument is that the kind of problems which are raised by
disputes over administrative acts requires a knowledge both of
branches of law and of fact which the ordinary judge, trained'
mainly in private or criminal law, cannot be expected to possess.
It is a strong and probably a conclusive argument, but it does not
support a greater separation between the courts adjudging private
and those adjudging administrative disputes than often exists be
tween courts dealing with matters of private law, commercial law,
and criminal law, respectively. Administrative courts separated
from ordinary courts only in this sense could still be as independ
ent of government as the latter and be concerned only with the
administration of the law, that is, with the application of a body ot
pre-existing rules.

Separate administrative courts, however, may also be thought
necessary on the altogether different ground that disputes about
the lawfulness of an administrative act cannot be decided on as a
pure matter of law, since they always involve issues of govern
mental policy or expediency. Courts established separately for this
reason will always be concerned with the aims of the government
of the moment and cannot be fully independent: they must be part
of the administrative apparatus and be subject to direction at least
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by its executive head. Their purpose will be not so much to protect
the individual against encroachments on his private sphere by gov
ernmental agencies as to make sure that this does not happen
against the intentions and instructions of the government. They
will be a device to insure that the subordinate agencies carry out
the will of the government (including that of the legislature) rather
than a means of protecting the individual.

The distinction between these tasks can be drawn neatly and
unambiguously only where there exists a body of detailed legal
rules for guiding and limiting the actions of the administration. It
inevitably becomes blurred if administrative courts are created at
a time when the formulation of such rules is a t,,!-sk yet to be at
tempted by legislation and jurisdiction. In such a situation one of
the necessary tasks of these courts will be to formulate as legal
norms what, so far, have been merely internal rules of the adminis
tration; and in doing so they will find it very difficult to distinguish
between those internal rules which possess a general. character and

'those which express merely specific aims of current policy.
This very situation existed in Germany in the 1860's and 1870's

when an attempt was finally made to translate into practice the
long-cherished ideal of the Rechtsstaat. The argument which in the
end defeated the long-maintained argument for "justicialism" was
that it would be impracticable to leave to ordinary judges not
specially trained for it the task of handling the intricate issues
which would arise from disputes over administrative acts. As a
consequence, separate new administrative courts were created,
which were meant to be completely independent courts, concerned
exclusively with questions of law; and it was hoped that in the

.course of time they would assume a strictly judicial control over all
administrative action. To the men who devised the system, espe
cially to its main architect, Rudolf von Gneist, and to most of the
later German administrative lawyers, this creation of a system of
separate administrative courts therefore appeared as the crowning
piece of the Rechtsstaat, the definite achievement of the rule of
law.14 The fact that there were still left open a large number of
loopholes for what in effect were arbitrary administrative decisions
appeared merely as minor and temporary defects, made inevitable
by the then existing conditions. They believed that, if the adminis
trative apparatus was to continue to func~n, it had for a time to
be given wide discretion until a definite body of rules for its actions
had been laid down.
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Thus, though organizationally the establishment of independent
administrative courts seemed to be the final stage of the institu
tional arrangement designed to secure the rule oflaw, the most dif
ficult task still lay in the future. The superposition of an apparatus
ofjudicial con trol over a firmly entrenched bureaucratic machinery
could become effective only if the task of rule-making was contin
ued in the spirit in which the whole system had been conceived.
Actually, however, the completion of the structure designed to
serve the ideal of the rule of law more or less coincided with the
abandonment of the ideal. Just as the new device was introduced,
there commenced a major reversal of intellectual trends; the con
ceptions of liberalism, with the Rechtsstaat as its main goal, were
abandoned. It was in the 1870's and 1880's, when that system of
administrative courts received its final shape in the German states
(and also in France), that the new movement toward state social
ism and the welfare state began to gather force. There was, in con
sequence, little willingness to implement the conception oflimited
government which the new institutions had been designed to serve
by gradually legislating away the discretionary powers still pos
sessed by the administration. Indeed, the tendency now was to
widen those loopholes in the newly created system by explicitly
exempting from judicial review the discretionary powers'required
by the new tasks of government.

Thus the German achievement proved to be more considerable
in theory than in practice. But its significance must not be under
rated. The Germans were the last people that the liberal tide
reached before it began to recede. But they were the ones who mos t
systematically explored and digested all the experience of the West
and deliberately applied its lessons to the prQblems of the modern
administrative state. The conception of the RechtSJtaat which they
developed is the direct result of the old ideal of the rule of law,
where an elaborate administrative apparatus rather than a mon
arch or a legislature was the chief agency to be restrained." Even
though the new conceptions which they developed never took firm
root, they represent in some respects the last stage in a continuous
development and are perhaps better adapted to the problems of
our time than many of the older institutions. As it is the power of
the professional administrator that is now the main threat to indi
vidual liberty, the institutions developed in Germany for the pur
pose of keeping him in check deserve more careful examination
than they have been given.
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8. One of the reasons why these German developments did not
receive much attention was that, toward the end of the last cen
tury, conditions that prevailed there and elsewhere on the Con
tinent showed a strong contrast between theory and practice. In
principle the ideal of the rule of law had long been recognized, and,
though the effectiveness of the one important institutional ad
vance-the administrative courts-was somewhat limited, it con
stituted an important contribution to the solution of new prob
lems. But, in the short time that the new experiment was given to
develop its new possibili ties, some of the features of former condi
tions never quite disappeared; and the advance toward a welfare
state, which began on the Continent much earlier than in England
or in the United States, soon introduced new features which could
hardly be reconciled with the ideal of government under the law.

The result was that, even immediately preceding the first World
War, when the political structure of the Continental and the
Anglo-Saxon countries had become most similar, an Englishman or

, an American who ob~erved the daily practice in France or Ger
many would still feel that the si tuation was very far from reflecting
the rule of law. The differences between the powers and the con
duct of the police in London and those in Berlin-to mention an
often quoted example-seemed nearly as great as ever. And though
signs of developments similar to those which had already taken
place on the Continent began to appear in the West, an acute
American observer could still describe the basic difference at the
end of the nineteenth century as follows: "In some cases, it is true,
[even in England] an officer of the [local] board is given by statu te
power to make regulations. The Local Government Board (in
Great Britain) and our boards of health furnish examples of this;
bu t such cases are exceptional, and most Anglo-Saxons feel that
this power is in its nature arbitrary, and ought not to be extended
any further than is absolutely necessary."36

Itwas in this atmosphere that in England A. V. Dicey, in a work
that has become a classic,37 restated the traditional conception of
the rule of law in a manner that governed all later discussion and
proceeded to contrastit wi th the si tuation on the Continen t. The
picture he drew was, however, somewhat misleading. Starting
from the accepted and undeniable proposition that the rule of law
prevailed only imperfectly on the Continent and perceiving that
this was somehow connected with the fact that administrative
coercion was still in a great measure exempt from judicial review)
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he made the possibility of a review of administrative acts by the
ordinary courts his chief test. He appears to have known only the
French system of administrative jurisdiction (and even that rather
imperfectly)38 and to have been practically ignorant of German
developments. With regard to the French system, his severe stric
tures may then have been somewhat justified, although even at
that time the Conseil d'Etat had already initiated a development
which, as a modern observer has suggested, "migh t in time succeed
in bringing all discretionary powers of the administration ...
within the range of judicial control."39 But they were certainly in
applicable to the 'principle of the German administrative courts;
these had been constituted from the beginning as independent
judicial bodies with the purposes of securing that rule of law which
Dicey was so anxious to preserve.

It is true that in 1885, when Dicey published his famous Lec
tures Introductory to the Study oj the Law of the Constitution, the
German administrative courts were only just taking shape, and the
French system had only recently received its definitive form.
Nevertheless, the "fundamental mistake" of Dicey, "so f~nda
mental that it is difficult to understand or excuse in a writer of his
eminence,"4o has had the most unfortunate consequences.. The
very idea of separate administrative courts-and even the term
"administrative law"-came to be regarded in England (and to a .
lesser extent in the United States) as the denial of the rule of law.
Thus, by. his attempt to vindicate the rule of law as he saw it,
Dicey in effect blocked the development which would have offered
the best chance of preserving it. He could not stop the growth in
the Anglo-Saxon world of an administrative apparatus similar to
that which existed on the Continent. But he did contribute much
to prevent or delay the growth of institutions which could subject
the new bureaucratic machinery to effective control.
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CHAPTER FOURTEEN

The Safeguards of
Individual Liberty

At this lillIe gap every man's liberty may in time
go out.

JOHN SELDEN

1. It is time to try to pull together the various historical strands
and to state systematically the essential conditions of liberty under
the law. Mankind has learned from long and painful experience
that the law of liberty must possess certain attributes. l What are
they?

The first point that must be stressed is that, because the rule of
law means that government must never coerce an individual ex
cept in the enforcement of a known rule,2 it constitutes a limitation
on the powers of all government, including the powers of the legis.
lature. It is a doctrine concerning what the law ought to be, con
cerning the general attributes that particular laws should possess.
This is important because today the conception of the rule oflaw is
sometimes confused with the requirement of mere legality in all
government action. The rule of law, of course, presupposes com
plete legality, but this is not enough: if a law gave the government
unlimited power to act as it pleased, all its actions would be legal,
but it would certainly not be under the rule of law. The rule of law,
therefore, is also more than constitutionalism: it requires that all
laws conform to certain principles.

From the fact that the rule of law is a limitation upon alliegisla
tion, it follows that it cannot itself be a law in the same sense as the
laws passed by the legislator. Constitutional provisions may make
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inf-ringements of the rule of law more difficult. They may help to
prevent inadvertent infringements by routine legislation. 3 But the
ultimate legislator can never limit his own powers by law, because
he can always abrogate any law he has made. 4 The rule of law is
therefore not a rule of the law, but a rule concerning what the law
ought to be, a meta-legal doctrine or a political ideal. 5 It will be
effective only in so far as the legislator feels bound by it. In a
democracy this means that it will not prevail unless it forms part of
the moral tradition of the community, a common ideal shared and
unquestioningly accepted by the majority.6

I t is this fact that makes so very ominous the persistent attacks
on the principle of the rule of law. The danger is all the greater be
cause many of the applications of the rule of law are also ideals
which we can.hope to approach very closely but can never fully
realize. If the ideal of the rule of law is a firm element of public
opinion, legislation and jurisdiction will tend to approach it more
and more c1osely~ But if it is represented as an impracticable and
even undesirable ideal and people cease to strive for its realization,
it will rapidly disappear. Such a society will quickly relapse into a
state of arbitrary tyranny. This is what has been threatening dur
ing the last two or three generations throughout the Western
world.

It is equally important to remember that the rule of law re
stricts government only in its coercive activities. 7 These will never
be the only functions of government. Even in order to enforce the
law, the government requires an apparatus of personal and mate
rial resources which it must administer. And there are whole fields
of governmental activity, such as foreign policy, where the prob
lem of coercion of the citizens does not normally arise. We shall
have to return to this distinction between the coercive and the
non-coercive activities of government. For the moment, all that is
important is that the rule of law is concerned only with the former.

The chief means of coercion at the disposal of government is
punishment. Under the rule oflaw, government can infringe a per
son's protected private sphere only as punishment for breaking an
announced general rule. The principle "nullum crimen, nulla poena
sine lege"8 is therefore the most important consequence of the
ideal. But clear and definite as this statement may at first seem, it
raises a host of difficulties if we ask what precisely is meant by
"law." Certainly the principle would not be satisfied if the law
merely said that whoever disobeys the orders of some official will
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be punished in a specified manner. Yet even in the freest countries
the law often seems to provide for such acts of coercion. There
probably exists no country where a person will not on certain occa
sions, such as when he disobeys a policeman, become liable to pun
ishment for "an act done to the public mischief" or for "disturbing
the public order" or for "obstructing the police." We shall there
fore not fully understand even this crucial part of the doctrine
without examining the whole complex of principles which together
make possible the rule of law.

2. We have seen earlier that the ideal of the rule of law presup
poses a very definite conception of what is meant by law and that
not every enactment of the legislative authority is a law in this
sense.9 In current practice, everything is called "law" which has
been resolved in the appropriate manner by a legislative authority.
But of these laws in the formal sense of the word,1° only some
today usually only a very small proportion-are substantive (or

, "material") laws regulating the relations between private persons
or between such persons and the state. The great majority of the
so-called laws are rather instructions issued by the state to its
servants concerning the manner in which they are to direct the
apparatus of government and the means which are at their dis
posal. Today it is everywhere the task of the same legislature to
direct the use of these means and to lay down the rules which the
ordinary citizen must observe. This, though the established prac
tice, is not a necessary state of affairs. I cannot help wondering
whether it might not be desirable to prevent the two types of deci
sions from being confusedll by entrusting the task of laying down
general rules and the task of issuing orders to the administration to
distinct representative bodies and by subjecting their decisions to
independent judicial review so that neither will overstep its
bounds. Though we may wish both kinds of decisions to be con
trolled democratically, this need not mean that they should be in
the hands of the same assembly.12

The present arrangements help to obscure the fact that, though
government has to administer means which have been put at its
disposal (including the services of all those whom it has hired to
carry out its instructions), this does not mean that it should simi
larly administer the efforts of private citizens. What distinguishes
a free from an unfree society is that in the former each individual
has a recognized private sphere clearly distinct from the public
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sphere, and the private individual cannot be ordered about but is
expected to obey only the rules which are equally applicable to all.
It used to be the boast of free men that, so long as they kept wi thin
the bounds of the known law, there was no need to ask anybody's
permission or to obey anybody's orders. It is doubtful whether any
of us can make this claim today.

The general, abstract rules, which are laws in the substantive
sense, are, as we have seen, essentially long-term measures, refer
ring to yet unknown cases and containing no references to par
ticular persons, places, or objects. Such laws must always be pro
spective, never retrospective, in their effect. That this should be
so is a principle, almost universally accepted but not always put
into legal form; it is a good example of those meta-legal rules which
must be observed if the rule of law is to remain effective.

3. The second chief attribute which must be required of true
laws is that they be known and certain.13 The importance which
the certainty of the law has for the smooth and efficient running
of a free society can hardly be exaggerated. There is prob~bly no
single factor which has contributed more to the prosperity of the
West than the relative certainty of the law which has prevailed
here.14 This is not altered by the fact that complete certainty of
the law is an ideal which we must try to approach but which we '
can never perfectly attain. It has become the fashion to belittle
the extent to which such certainty has in fact been achieved, and
there are understandable reasons why lawyers, concerned mainly
with litigation, are apt to do so. They have normally to deal with
cases in which the outcome is uncertain. But the degree of the
certainty of the law must be judged by the disputes which do not
lead to litigation because the outcome is practically certain as
soon as the legal position is examined. It is the cases that never
come before the courts, not those that do, that are the measure
of the certainty of the law. The modern tendency to exaggerate
this uncertainty is part of the campaign against the rule of law,
which we shall examine later.16

The essential point is that the decisions of the courts can be
predicted, not that all the rules which determine them can be
stated in words. To insist that the actions of the courts be in ac
cordance with pre-existing rules is not to insist that all these
rules be explicit, that they be written down beforehand in so many
words. To insist on the latter would, indeed, be to striveJor an
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unattainable ideal. There are "rules" which can never be put into
explicit form. Many of these will be recognizable only because
they lead to consistent and predictable decisions and will be
known to those whom they guide as, at most, manifestations of a
"sense of justice."16 Psychologically, legal reasoning does not, of
course, consist of explicit syllogisms, and the major premises will
often not be explicitY Many of the general principles on which the
conclusions depend will be only implicit in the body of formulated
law and will have to be discovered by the courts. This, however,
is not a peculiarity of legal reasoning. Probably all generalizations
that we can formulate depend on still higher generalizations which
we do not explicitly know but which nevertheless govern the
working of our minds. Though we will always try to discover
those more general principles on w.hich our decisions rest, this is
probably by its nature an unending process that can never be
completed.

4. The third requirement of true law is equality. It is as impor
tant, but much more 8ifficult, to define than the others. That any
law should apply equally to all means more than that it should be
general in the sense we have defined. A law may be perfectly gen
eral in referring only to formal characteristics of the persons in
volved18 and yet make different provisions for different classes of
people. Some such classification, even within the group of fully
responsible citizens, is clearly inevitable. But classification in
abstract terms can always be carried to the point at which, in
fact, the class singled out consists only of particular known per
sons or even a single individual,19 It must be admitted that, in
spite of many ingenious attempts to solve this problem, no en
tirely satisfactory criterion has been found that would always tell
us what kind of classification is compatible with equality before
the law. To say, as has so often been said, that the law must not
make irrelevant distinctions or that it must not discriminate be
tween persons for reasons which have no connection with the pur
pose of the law20 is Ii ttle mure than evading the issue.

Yet, though equality before the law may thus be one of the
ideals that indicate the direction without fully determining the
goal and may therefore always remain beyond our reach, it is not
meaningless. We have already mentioned one important require
ment that must be satisfied, namely, that those inside any group
singled out acknowledge the legitimacy of the distinction as well

{209 t



The Safeguards of Individual Liberty

as those outside it. As important in practice is that we ask whether
we can or cannot foresee how a law will affect particular people.
The ideal of equality of the law is aimed at equally improving the
chances of yet unknown people but incompatible with benefiting
or harming known persons in a predictable manner.

It is sometimes said that, in addition to being general and equal,
the law of the rule of law must also be just. But though there can
be no doubt that, in order to be effective, it must be accepted as
just by most people, it is doubtful whether we possess any other
formal criteria of justice than generality and equality-unless,
that is, we can ~est the law for conformity with more general rules
which, though perhaps unwritten, are generally accepted, once
they have been formulated. But, so far as its compatibility with
a reign of freedom is concerned, we have no test for a law that
confines itself to regulating the relations between different persons
and does not interfere with the purely private concerns of an indi
vidual, other than its generality and equality. It is true that such
'fa law may be bad and unjust; but its general and abstract formu
lation reduces this danger to a minimum. The protective tharacter
of the law, its very raison d'etre, are to be found in its generality."21

If it is often not .recognized that general and equal laws provide
the most effective protection against infringement of individual
liberty, this is due mainly to the habit of tacitly exempting the '
state and its agents from them and of assuming that the govern.
ment has the power to grant exemptions to individuals. The ideal
of the rule of law requires that the state either enforce the law
upon others-and that this be its only monopoly-or act under
the same law and therefore be limited in the same manner as any
private personY It is this fact that all rules apply equally to all,
including those who govern, which makes it improbable that any
oppressive rules will be adopted.

5. It would be humanly impossible to separate effectively the
laying-down of new general rules and their application to particu
lar cases unless these functions were performed by different per
sons or bodies. This part at least of the doctrine of the separation
of powers23 must therefore be regarded as an integral part of the
rule oflaw. Rules must not be made with particular cases in mind,
nor must particular cases be decided in the light of anything but
the general rule-though this rule may not yet have been explicitly
formulated and therefore have to be discovered. This r~quires
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independent judges who are not concerned with any temporary
ends of government. The main point is that the two functions
must be performed separately by two co-ordinated bodies. before
it can be determined whether coercion is to be used in a particular
case.

A much more difficult question is whether, under a strict appli
cation of the rule of law, the executive (or the administration)
should be regarded as a distinct and separate power in this sense,
co-ordinated on equal terms with the other two. There are, of
course, areas where the administration must be free to act as it
sees fit. Under the rule of law, however, this does not apply to
coercive powers over the citizen. The principle of the separation
of powers must not be interpreted to mean that in its dealing with
the private citizen the administration is not always subject to the
rules laid down by the legislature and applied by independent
couits.The assertion of such a power is the very antithesis of the
rule of law. Though under any workable system the administra
tion must undoubtedly have powers which cannot be controlled
by independent courts, "Administrative Powers over Person and
Property" cannot. be among them. The rule of law requires that
the executive in its coercive action be bound by rules which pre
scribe not only when and where it may: use coercion but also in
what manner it may do so. The only way in which this can be
ens~red is to make all its actions of this kind subject to judicial
review.

Whether the rules by which the administration is bound should
be laid down by the general legislature or whether this function
may be delegated to another body is, however, a matter of political
expediency.24 This does not bear directly on the principle of the
rule of law, but rather on the question of the democratic control
of government. So far as the principle of the rule of law is con
cerned, there is no objection to delegation of legislation as such.
Clearly, the delegation of the power of making rules to local legis
lative bodies, such as provincial assemblies or municipal councils,
is unobjectionable from every point of view. Even the delegation
of this power to some n'on-elective authority need not be contrary
to the rule oflaw, so long as such authority is bound to announce
these rules prior to their application and then can be made to
adhere to them. The trouble with the widespread use of delegation
in modern times is not that the power of making general rules is
delegated but that administrative authorities are, in effect, given

~ 211}



The Safeguards of IndividualLiberty

power to wield coercion without rule, as no general rules can be
formulated which will unambiguously guide the exercise of such
power. What is often called "delegation of lawmaking power" is
often not delegation of the power to make rules-which might be
undemocratic or politically unwise-but delegation of the authori
ty to give to any decision the force of law, so that, like an act of
the legislature, it must be unquestioningly accepted by the court!>.

6. This brings us to what in modern times has become the cru
cial issue, namely the legal limits of administrative discretion.
Here is "the little gap at which in time every man's liberty may
go out."

The discussion of this problem has been obscured by a confusion
over the meaning of the term "discretion." We use the word first
with regard to the po,":er of the judge to interpret the law. But
authority to interpret a rule is not discretion in the sense relevant
to us. The task of the judge is to discover the implications con
tained in the spirit of the whole system of valid rules of law or to
e?'press as a general rule, when necessary, what was not explicitly
stated previously in a court of law or by the legislator. That this
task of interpretation is not one in which the judge has discretion
in the sense of authority to follow his own will to pursue particular
concrete aims appears from the fact that his interpretation of the'
law can be, and as a rule is, made subject to review by a higher
court. Whether or not the substance of a decision is subject tore
view by another such body that needs to know only the existing
rules and the facts of the case is probably the best test as to
whether a decision is bound by rule or left to the discretion of the
judge's authority. A particular interpretation of the law may be
subject to dispute, and it may sometimes be impossible to arrive
at a fully convincing. conclusion; but this does not alter the fact
that the dispu te must be settled by an appeal to the rules and not
by a simple act of will.

Discretion in a different and for our purposes equally irrelevant
sense is a problem which concerns the relation between principal
and agent throughout the whole hierarchy of government. At
every level, from the relation between the sovereign legislature
and the heads of the administrative departments down the suc
cessive steps in the bureaucratic organization, the problem arises
as to what part of the authority of government as a whole should
be d~egated to a specific office or official. Since this assignment of
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particular tasks to particular authorities is decided by law, the
question of what an individual agency is entitled to do, what parts
of the powers of government it is allowed to exercise, is often also
referred to as a problem of discretion. It is evident that not all the
acts of government can be bound by fixed rules and that at every
stage of the governmental hierarchy considerable discretion must
be granted to the subordinate agencies. So long as the government
administers its own resources, there are strong arguments for giv
ing it as much discretion as any business management would re
quire in similar circumstances. As Dicey has pointed out, "in the
management of its own business, properly so called, the govern
ment will be found to need that freedom of action, necessarily
possessed by every private person in the management of his own
personal concerns."25 It may well be that legislative bodies are
often overzealous in limiting the discretion of the administrative
agencies and unnecessarily hamper their efficiency. This may be
unavoidable to some degree; and it is probably necessary that

,bureaucratic organizations should be bound by rule to a greater
extent than business concerns, as they lack that test of efficiency
which profi ts provide in commercial affairs.26

The problem of discretionary powers as it directly affects the
rule of law is not a problem of the limitation of the powers of par
ticular agents of government but of the limitation of the powers
of the government as a whole. It is a problem of the scope of ad
ministration in general. Nobody disputes the fact that, in order
to make efficient use of the means at its disposal, the government
must exercise a great deal of discretion. But, to repeat, under the
rule of law the private citizen and his property are not an object
of administration by the government, not a means to be used for
its purposes. It is only when the administration interferes with the
private sphere of the citizen that the problem of discretion be~

comes relevant to us; and the principle of the rule of law, in effect,
means that the administrative authorities should have no dis
cretionary powers in this respect.

In acting under the rule of law the administrative agencies will
often have to exercise discretion as the judge exercises discretion
in interpreting the law. This, however, is a discretionary power
which can and must be controlled by the possibility of a review
of the substance of the decision by an independent court. This
means that the decision must be deducible from the rules of law
and from those circumstances to which the law refers and which
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can be known to the parties concerned. The decision must not be
affectedb y any special knowledge possessed by the government or
by its momentary purposes and the particular values it attaches
to different concrete aims, including the preferences it may have
concerning the effects on different people.27 ,

At this point the reader who wants to understand how liberty
in the modern world may be preserved must be prepared to con
sider a seemingly fine point of law, the crucial importance of which
is often not appreciated. While in all civilized countries there exists
some provision for an appeal to courts against administrative
decisions, this often refers only to the question as to whether an
authority had a right to do what it did. We have already seen,
however, that if the law said that everything a certain authority
did was legal, it could not be restrained by a court from doing
anything. What is required under the rule of law is that a court
should have the power to decide whether the law provided for a
particular action that an authority has taken. In other words, in
all instances where administrative action interferes with the pri-

.vate sphere of the individual, the courts must have the p6wer to
"decide not only whether a particular action was infra vires or
ultra vires but whether the substance of the administrative deci
sion was such as the law demanded. It is only if this is the case
that administrative discretion is precluded.

This requirement clearly does not apply to the administrative
authority which tries to achieve particular results with the means
at its disposal,28 It is, however, of the essence of the rule of law
that the private citizen and his property should not in this sense
be means at the disposal of government. Where coercion is to be
used only in accordance with general rules, the justification of
every particular act of coercion must derive from such a rule. To
ensure this, there must be some authority which is concerned only
with the rules and not with any temporary aims of government
and which has the right to say not only whether another authority
had the right to act as it did but whether what it did was required
by the law.

7. The distinction with which we are now concerned is some
times discussed in terms of the contrast between legislation and
policy. If the latter term is appropriately defined, we will indeed
be able to express our main point by saying that coercion is ad
missible only when it conforms to general laws and not when it is
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a means of achieving particular objects of current policy. This
manner of stating it is, however, somewhat misleading, because
the term "policy" is also used in a wider sense, in which all legis
lation falls under it. In this sense legislation is the chief instru
ment onong-term policy, and all that is done in applying the law
is to carry out a policy that has been determined in advance.

A further source of confusion is the. fact that within law itself
the expression "public policy" is commonly used to describe cer
tain pervading general principles which are often not laid down as
written rules but are understood to qualify the validity of more
specific rules.29 When it is said that it is the policy of the law to
protect good faith, to preserve public order, or not to recognize
contracts for immoral purposes, this refers to rules, but rules
which are stated in terms of some permanent end of government
rather than in terms of rules of conduct. It means that, within the
limits of the powers given to it, the government must so a'ct that
that end will be achieved. The reason why the term "policy" is

, used in such instances appears to be that itis felt that to specify
the end ~o be achieved is in conflict with the conception of law
as an abstract rule. Though such reasoning may explain the prac
tice, it is clearly one which is not witnout danger.

Policy is rightly contrasted with legislation when it means the
pursuit by government of the concrete, ever changing aims of the
day. It is with the execution of policy in this sense that adminis
tration proper is largely concerned. Its task is the direction and
allocation of resources put at the disposal of government in the
service of the constantly changing needs of the community. All
the services which the government provides for the citizen, from
national defense to upkeep of roads, from sanitary safeguards to
the policing of the streets, are necessarily of this kind. For these
tasks it is allowed definite means and its own paid servants, and
it wiH constantly have to decide on the next urgent task and the
means to be used. The tendency of the professional administrators
concerned with these tasks is inevitably to draw everything they
can into the service of the public aims they are pursuing. It is
largely as a protection r;:>f the private citizen against this tendency
of an ever growing administrative machinery to engulf the private
sphere that the rule of law is so important today. It means in the
last resort that the agencies intrusted with such special tasks can
not wield for their purpose any sovereign powers (no Hoheitsrechte,
as the Germans call it) hut must confine themselves to the means
specially granted to them.
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8. Under a reign of freedom the free sphere of the individual
includes all action not explicitly restricted by a general law. We
have seen that it was found especially necessary to protect against
infringement by authority some of the more important private
rights, and also how apprehension was felt, that such an explicit
enumeration of some might be interpreted to mean that only they
enjoyed the special protection of the constitution. These fears
have proved to be only too well founded. On the whole, however,
experience seems to confirm the argument that, in spite of the in
evitable incompleteness of any bill of rights, such a bill affords an
important protection for certain rights known to be easily en
dangered. Today we must be particularly aware that, as a result
of technological change, which constantly creates new potential
threats to individual liberty, no list of protected rights can be re
garded as exhaustive.30 In an age of radio and television, the prob
lem of free access to information is no longer a problem of the
freedom of the press. In an age when drugs or psychological tech
niques can be used to control a person's actions, the problem of
free control over one's body is no longer a matter of pro'tection
against physical restraint. The problem of the freedom of move
ment takes on a new significance when foreign travel has become
impossible for those to whom the authorities of their own' country
are not willing to issue a passport.

The problem assumes the greatest importance when we con
sider that we are probably only at the threshold of an age in which
the technological possibilities of mind control are likely to grow
rapidly and what may appear at first as innocuous or beneficial
powers over the personality of the individual will be at the dis
posarof government. The greatest threats to human freedom prob
ably still lie in the future. The day may not be far off when
authority, by adding appropriate drugs to our water supply or by
some other similar device, will be able to elate or depress, stimu
late or paralyze, the minds of whole populations for its own pur
poses.31 If bills of rights are to remain in any way meaningful, it
must be recognized early that their intention was certainly to
protect the individual against all vi tal infringements of his liberty
and that therefore they must be presumed to contain a general
clause protecting against government's interference those immu
nities which individuals in fact have enjoyed in the past.

In the last resort these legal guaranties of certain fundamental
rights are no more than part of the safeguards of individu~lliberty
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which constitutionalism provides, and they cannot give greater
security against legislative infringements of liberty than the con
stitutions themselves. As we have seen, they can do no more than
give protection against hasty and improvident action of current
legislation and cannot prevent any suppression of rights by the
deliberate action of the ultimate legislator. The only safeguard
against thi~ is clear awareness of the dangers on the part of public
opinion. Such provisions are important mainly because they im
press upon the public mind the value of these individual rights
and make them part ofa political creed which the people will
defend even when they do not fully understand its significance.

9. We have up to this point represented those guaranties of in
dividual freedom as if they were absolute rights which could never
be infringed. In actual fact they cannot mean more than that the
normal running of society is based on them and that any depar
ture from them requires special justification. Even the most fun-

, damental principles of a free society, however, may have to be
temporarily sacrificed when, but only when, it is a question of
preserving liberty in the long run, as in the case of war. Concern
ing the need of such emergency powers of government in such
instances (and of safeguards against their abuse) there exists wide
spread agreement.

It is not the occasional necessity of withdrawing some of the
civil liberties by a suspension of habeas corpus or the proclamation
ofa state of siege that we need to consider further, but the condi
tions under which the particular rights of individual or groups
may occasionally be infringed in the public interest. That even
such fundamental rights as freedom of speech may have to be
curtailed in situations of "clear and present danger," or that the
government may have to exercise the right of eminent domain for
the compulsory purchase of land, can hardly be disputed. But if
the rule of law is to be preserved, it is necessary that such actions
be confined to exceptional cases defined by rule, so that their jus
tification does not rest on the arbitrary decision of any authority
but can be reviewed b'y an independent court; and, second, it is
necessary that the individuals affected be not harmed by the dis
appointment of their legitimate expectations but be fully indemni
fied for any damage they suffer as a result of such action.

The principle of "no expropriation without just compensation"
has always been recognized wherever the rule of law has pre-
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vailed. It is, however, not always recognized that this is an integral
and indispensable element of the principle of the supremacy of the
law. Justice requires it; but what is more important is that it is
our chief assurance that those necessary infringements of the pri
vate sphere will be allowed only in instances where the public
gain is clearly greater thap the harm done by the disappointment
of normal individual expectations. The chief purpose of the re
quirement offull compensation is indeed to act as a curb on such
infringements of the private sphere and to provide a means of
ascertaining whether the particular purpose is important enough
to justify an exception to the principle on which the normal work
ing of society rests. In view of the difficulty of estimating the often
intangible advantages of public action and of the notorious tend
ency of the expert administrator to overestimate the importance
of the particular goal of the moment, it would even seem desirable
that the private owner should always have the benefit of the doubt
and that compensation should be fixed as high as possible without
opening the door to outright abuse. This means, after all, no more
than that the public gain must clearly and substantially exceed
the loss if an exception to the normal rule is to be allowed.

10. We have now concluded the enumeration of the essential
factors which together make up the rule of law, without consider- '
ing those procedural safeguards such as habeas corpus, trial by
jury, and so on, which, in the Anglo-Saxon countries, appear. to
most people as the chief foundations of their liberty.32 English and
American readers will probably feel that I have put the cart before
the horse and concentrated on minor features while leaving out
what is fundamental. This has been quite deliberate.

I do not wish in any way to disparage the importance of these
procedural safeguards. Their value for the preservation of liberty
can hardly be overstated. But while their importance is generally
recognized, it is not understood that they presuppose for their
effectiveness the acceptance of the rule of law as here defined and
that, without it, all procedural safeguards would be valueless.
True, it is probably the reverence for these procedural safeguards
that has enabled the English-speaking world to preserve the
medieval conception of the rule of law over men. Yet this is no
proof that liberty will be preserved if the basic belief in the exist
ence of abstract rules of law which bind all authority in their
action is shaken. Judicial forms are intended to insure that deci-
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sions will be made according to rules and not accordihg to the
relative desirability of particular ends or values. All the rules of
judicial procedure, all the principles intended to protect the in
dividual and to secure impartiality of justice, presuppose that
every dispute between individuals or between individuals and the
state can be decided by the application of general law. They are
designed to make the law prevail, but they are powerless to pro
tect justice where the law deliberately leaves the decision to the
discretion of authority. It is only where the law decides-and this
means only where independent courts have the last word-that
the procedural safeguards are safeguards of liberty.

I have here concentrated on the fundamental conception oflaw
which the traditional institutions presuppose because the belief
that adherence to the external forms of judicial procedure will
preserve the rule of law seems to me the greatest threat to its
preservation. I do not question, but rather wish to emphasize',
that the belief in the rule of law and the reverence for the forms

,ofjustice belong together and that neither will be effective without
the other. But it is tM first which is chiefly threatened today; and
it is the illusion that it will be preserved by scrupulous observa
tion of the forms of justice that is one of the chief causes of this
threat. "Society is not going to be saved by importing the forms
and rules of judicial procedure into places where they do not
naturally belong."83 To use the trappings of judicial form where
the essential conditions for a judicial decision are absent, or to
give judges power to decide issues which cannot be decided by the
application of rules, can have no effect but to destroy the respect
for them even where they deserve it.
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CHAPTER FIFTEEN

Economic Policy and the
Rule of Law

TIlt houIt of representatives . .• can make no
law which wi// not have its fuJi operation on them.
selves and theirfriends, as weJi as the great mass of
society. This [circumstance) has always been
deemed one of the strongest bonds by which human
policy can connect the rulers and the people together.
It creates between them that communion of interest,
and sympathy of sentiments, of which few govern.
ments have furnished examples; but witholltwhich
every government degenerates into tyranny.

JAMES MADISON

1. The classical argument for freedom in economic affairs rests on
the tacit postulate that the rule of law should govern policy in
this as in all other spheres. We cannot understand the nature of
the opposition of men like Adam Smith or John Stuart Mill to
government "intervention" unless we see it against this back
ground. Their position was therefore often misunderstood by those
who were not familiar with that basic conception; and confusion
arOSe in England and America as soon as the conception of the
rule of law ceased to be assumed by every reader. Freedom of eco
nomic activity had meant freedom under the law, not the absence
of all government action. The "interference" or "intervention" of
government which those writers opposed as a matter of principle
therefore meant only the infringement of that private sphere which
the general rules of law were intended to protect. They did not
mean that government should never concern itself with any eco
nomic matters. But they did mean that there were certain_kinds of
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governmental measures which should be precluded on principle
and which could not be justified on any grounds of expediency.

To Adam Smith and his immediate successors the enforcement
of the ordinary rules of common law would certainly not have
appeared as government interference; nor would they ordinarily
have applied this term to an alteration of these rules or the passing
of a new rule by the legislature so long as it was intended to apply
equally to all people for an indefinite period of time. Though they
perhaps never explicitly said so, interference meant to them the
exercise of the coercive power of government which was not regu
lar enforcement of the general law and which was designed to
achieve some specific purpose. l The important criterion was not
the aim pursued, however, but the method employed. There is
perhaps no aim which they would not have regarded as legitimate
ifit was clear that the people wanted it; but they excluded as gen
erally inadmissible in a free society the method of specific orders
and prohibitions. Only indirectly, by depriving government of

'some means by which alone it might be able to attain certain ends,
may this 'principle deprive government of the power to pursue
those ends.

The later economists bear a good share of the responsibility for
the confusion on these matters.2 True, there are good reasons why
all governmental concern with economic matters is suspect and
why, in particular, there is a strong presumption against govern
ment's actively participating in economic efforts. But these argu
ments are quite different from the general argument for economic
freedom. They rest on the fact that the great majority of govern
mental measures which have been advocated in this field are, in
fact, inexpedient, either because they will fail or because their
costs will outweigh the advantages. This means that, so long as
they are compatible with the rule of law, they cannot be rejected
out of hand as government intervention but must be examined in
each instance from the viewpoint of expediency. The habitual
appeal to the principle of non-interference in the fight against all
ill-considered or harmful measures has had the effect of blurring
the fundamental distinction between the kinds of measures which
are and those which are not compatible with a free system. And
the opponent~ of free enterprise have been only too ready to help
this confusion by insisting that the desirability or undesirability
of a particular measure could never be a matter of principle but
is always one of expediency.
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In other words, it is the character rather than the volume of
government activity' that is important. A functioning market
economy presupposes certain activities on the part of the state;
there are some other such activities by which its functioning will
be assisted; and it can tolerate many more, provided that they are
of the kind which ,are compatible with a functioning market. But
there are those which run counter to the very principle on which a
free system rests and which must therefore be altogether excluded
if such a system is to work. In consequence, a government that is
comparatively inactive but does the wrong things may do much
more to cripple the forces of a market economy than one that is
more concerned with economic affairs but confines itself to actions
which assist the spontaneous forces of the economy.

I t is the purpose of this chapter to show that the rule of law pro
vides the criterion which enables us to distinguish between those
measures which are and those which are not compatible with a
free system. Those that are may -be examined further on the
grounds of expediency. Many such measures will, of cours,e, still
be undesirable or even harmful. But those that are not must be
rejected even if they provide an effective, or perhaps the only ef
fective, means to a desirable end. We shall see that the observa
tion of the rule of law is a necessary, but not yet a sufficient, con
dition for the satisfactory working of a free economy. But the im- '
portant point is that all coercive action of government must be
unambiguously determined by a permanent legal framework
which enables the individual to plan with a degree of confidence
and which reduces human uncertainty as much as possible.

2. Let us consider, first, the distinction between the coercive
measures of government and those pure service activities where
coercion does not enter or does so only because of the need of
financing them by taxation. a In so far as the government merely
undertakes to supply services which otherwise would not be sup
plied at all (usually because it is not possible to confine the bene
fits to those prepared to pay for them), the only question which
arises is whether the benefits are worth the cost. Of course, if the
government claimed for itself the exclusive right to provide par
ticular services, they would cease to be strictly non-coercive. In
general, a free society demands not only that the government have
the monopoly of coercion but that it have the monopoly: only of
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coercion and that in all other respects it operate on the same
terms as everybody else.

A great many of the activities which governments have univer
sally undertaken in this field and which fall within the limits de
scribed are those which facilitate the acquisition of reliable knowl
edge about facts of general significance. 4 The most important
function of this kind is the provision of a reliable and efficient
monetary system. Others scarcely less important are the setting
of standards of weights and measures; the providing of informa
tion gathered from surveying, land registration, statistics, etc.;
and the support, if not also the organization, of some kind of
education.

All these activities of government are part of its effort to pro
vide a favorable framework for individual decisions; they supply
means which individuals can use for their own purposes. Many
other services of a more material kind fall into the same category.
Though government must not use its power of coercion to reserve

, for itself activities which have nothing to do with the enforcement
of the general rules of law, there is no violation of principle in its
engaging in all sorts of activities on the same terms as the citizens.
If in the majority of fields there is no good reason why it should
do so, there are fields in which the desirability of government
action can hardly be questioned.

To this latter group belong all those services which are clearly
desirable but which will not be provided by competitive enter
prise because it would be either impossible or difficult to charge
the individual beneficiary for them. Such are most sanitary and
health services, often the construction and maintenance of roads,
and many of the amenities provided by municipalities for the
inhabitants of cities. Included also are the activities which Adam
Smith described as "those public works, which, though they may
be in the highest degree advantageous to a great society, are,
however, of such a nature, that the profit could never repay the
expense to any individual or small number of individuals."5 And
there are many other kinds of activity in which the government
may legitimately wish to engage, in order perhaps to maintain
secrecy in military preparations or to encourage the advancement
of knowledge in certain fields. 6 But though government may at
any moment be best qualified to take the lead in such fields, this
provides no justification for assuming that this will always be so
and therefore for giving it exclusive responsibility. In most in-
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stances, moreover, it is by no means necessary that government
engage in the actual management of such activities; the services
in question can generally be provided, and more effectively pro
vided, by the government's assuming some or all of the financial
responsibility but leaving the conduct of the affairs to independent
and in some measure competitive agencies.

There is considerable justification for the distrust with which
business looks on all state enterprise. There is great difficulty in
ensuring that such enterprise will be conducted on the same terms
as pdvate enterprise; and it is only if this condition is satisfied
that it is not objectionable in principle. So long as government
uses any of its coercive powers, and particularly its power of taxa
tion, in order to assist its enterprises, it can always turn their posi
tion into one of actual monopoly. To prevent this, it would be nec
essary that any special advantages, including subsidies, which gov
ernment gives to its own enterprises in any field, should also be
made available to competing private agencies. There is no need to
emphasize that it would be exceedingly difficult for government to
satisfy these conditions and that the general presumption against
state enterprise is thereby considerably strengthened. But this
does not mean that all state enterprise must be excluded from a
free system. Certainly it ought to be kept within narrow limits;
it may become a real danger to liberty if too large a section of eco- '
nomic activity comes to be subject to the direct control of the
state. But what is objectionable here is not state enterprise as
such but state monopoly.

3. Furthermore, a free system does not exclude on principle all
those general regulations of economic activity which can be laid
down in the form of general rules specifying condi tions which
everybody who engages in a certain activity must satisfy. They
include, in particular, all regulationsgoverning the techniques of
production. We are not concerned here with the question of
whether such regulations will be wise, which they probably will
be only in exceptional cases. They will always limit the scope of
experimentation and thereby obstruct what may be useful devel
opments. They will normally raise the cost of production or, what
amounts to the same thing, reduce over-all productivity. But if
this effect on cost is fully taken into account and it is still thought
worthwhile to incur the cost to achieve a given end, there is little
more to be said about it. 7 The economist will remain su..spicious
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and hoid that there is a strong presumption against such measures
because their over-all cost is almost always underestimated and
because one disadvantage in particular-namely, the prevention
of new developments-can never be fully taken into account. But
if, for instance, the production and sale of phosphorus matches is
generally prohibited for reasons of health or permitted only if
certain precautions are taken, or if night work is generally pro
hibited, the appropriateness of such measures must be judged by
comparing the over-all costs with the gain; it cannot be conclu
sively determined by appeal to a general principle. This is true of
most of the wide field of regulations known as "factory legisla
tion."

It is often maintained today that these or similar tasks which
are generally acknowledged to be proper functions of government
could not be adequately performed if the administrative authori
ties were not given wide discretionary powers and all coercion were
limited by the rule oflaw. There is little reason to fear this. If the

'law cannot always name the particular measures which the author
ities may ,adopt in a particular situation, it can be so framed as to
enable any impartial court to decide whether the measures adopt
ed were necessary to achieve the general effect aimed at by the law.
Though the variety .of circumstances in which the authorities may
have to act cannot be foreseen, the manner in which they will
have to act, once a certain situation has arisen, can be made pre
dictable to a high degree. The destroying of a farmer's cattle in
order to stop the spreading of a contagious disease, the tearing
down of houses to prevent the spreading of a fire, the prohibition
of an infected well, the requirement of protective measures in the
transmission of high-tension electricity, and the enforcement of
safety regulations in buildings undoubtedly demand that the
authorities be given some discretion in applying general rules. But
this need not be a discretion unlimited by general rules or of the
kind which need to be exempt from judicial-review.

We are so used to such measures being referred to as evidence
of the necessity of conferring discretionary powers that it comes
somewhat as a surprise that, as recently as thirty years ago, an
eminent student of administrative law could still point out that
"health and safety statutes are, generally speaking, by no means
conspicuous for the use of discretionary power; on the contrary,
in much of that legislation such powers are conspicuously absent.
. . . Thus British factory legislation has found it possible to rely
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practically altogether on general rules (though to a large extent
framed by administrative regulation) ... many building codes
are framed with a minimum of administrative discretion, practi
cally all regulations being limited to requirements capable of
standardization.... In all these cases the consider.ation of flexi
bility yielded to the higher consideration of certainty of private
right, without any apparent sacrifice of public interest."s

In all such instances the decisions are derived from general rules
and not from particular preferences which guide the government
of the moment or from any opinion as to how particular people
ought to be situated. The coercive powers of government still
serve general and timeless purposes, not specific ends. It must not
make any distinctions between different people. The discretion
conferred on it is a limited discretion in that the agent is to apply
the sense of a general rule. That this rule cannot be made com
pletely unambiguous in its application is a consequence of human
imperfection. The problem, nevertheless, is one of applying a rule,
which is shown by the fact that an independent judge, who in no
way represents the particular wishes or values of the government
or of the majority of the moment, will be able to decide not only
whether the authority had a right to act at all but also whether
it was required by law to do exactly what it did.

The point at issue here has nothing to do with the question of '
whether the regulations justifying the actions of government are
uniform for the whole country or whether they have been laid
down by a democratically elected assembly. There is clearly need
for some regulations to be passed by local ordinances, and many
of them, such as building codes, will necessarily be only in form
and never in substance the product of majority decisions. The
important question again concerns not the origin but the limits of
the powers conferred. Regulations drawn up by the administrative
authority itself but duly published in advance and strictly adhered
to will be more in conformity with the rule of law than will vague
discretionary powers conferred on the administrative organs by
legislative action.

Though there have always been pleas on the ground of adminis
trative convenience that these strict limits should be relaxed, this
is certainly not a necessary requirement for the achievement of the
aims we have considered so far. It was only after the rule of law
had been breached for other aims that its preservation no longer
seemed to outweigh considerations of administrative efficiency.
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4. We must now turn to the kinds of governmental measures
which the rule of law excludes in principle because they cannot be
achieved by merely enforcing general rules but, of necessity, in
volve arbitrary discrimination between persons. The most impor
tant among them are decisions as to who is to be allowed to pro
vide different services or commodities, at what prices or in what
quanti.ties-in other words, measures designed to control the
access to different trades and occupations, the terms of sale, and
the amounts to be produced or sold.

So far as the entry into different occupations is concerned, our
principle does not necessarily exclude the possible advisability in
some instances of permitting it only to those who possess certain
ascertainable qualificat.ions. The restriction of coercion to the
enforcement of general rules requires, however, that anyone pos
sessing these qualifications have an enforcible claim to such per
mission and that the grant of the permission depend only on his
satisfying the conditions laid down as a general rule and not on

, any particular circumstances (such as "local need") which would
have to be determined by the discretion of the licensing authority.
Even the need for such controls could probably be rendered un
necessary in most instances by merely preventing people from pre
tending to qualifications which they do not possess, that is, by
applying the general rules preventing fraud and deception. For
this purpose the protection of certain designations or titles ex
pressing such qualifications might well be sufficient (it is by no
means evident that even in the case of doctors this would not be
preferable to the requirement of a license to practice). But it is
probably undeniable that in some instances, such as where the
sale of poisons or firearms is involved, it is both desirable and un
objectionable that only persons satisfying certain intellectual and
moral qualities should be allowed to practice such tradeE. So long
as everybody possessing the necessary qualifications has the right
to practice the occupation in question and, if necessary, can have
his claim examined and enforced by an independent court, the
basic principle is satisfied.'

There are several reasons why all direct control of prices by
government is irreconcilable with a functioning free system,
whether the government actually fixes prices or merely lays down
rules by which the permissible prices are to be determined. In the
first place, it is impossible to fix prices according to long-term
rules which will effectively guide production. Appropriate prices
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depend on circumstances which are constantly changing and must
be continually adjusted to them. On the other hand, prices which
are not fixed outright but determined by some rule (such as that
they must be in a certain relation to cost) will not be the same for
all sellers and, for this reason, will prevent the market from func
tioning. A still more important consideration is that, with prices
different from those that would form on a free market, d,emand
and supply will not be equal, and if the price control is to be effec
tive, some method must be found for deciding who is to be al
lowed to buy or sell. This would necessarily be discretionary and
must consist of ad hoc decisions that discriminate between persons
on essentially arbitrary grounds. As experience has amply con
firmed, price cOhtrols can be made effective only by quantitative
controls, by decisions on the part of authority as to how much
particular persons or firms are to be allowed to buy or sell. And the
exercise of all controls of quantities must, of necessity, be dis
cretionary, determined not by rule but by the judgment of
authority concerning the relative importance of particular endS.

It is thus not because the economic interests with which' ~uch
measures interfere are more important than others that price and
quantity controls must be altogether excluded in a free system,
but because this kind of controls cannot be exercised according to
rule but must in their very nature be discretionary and arbitrary.
To grant such powers to authority means in effect to give it power
arbitrarily to determine what is to be produced, by whom, and for
whom.

5. Strictly speaking, then, there are two reasons why all con
trols of prices and quanti ties are incompatible wi th a free system:
one is that all such controls must be arbitrary, and the other is
that it is impossible to exercise them in such a manner as to allow
the market to function adequately. A free system can adapt itself
to almost any set of data, almost any general prohibition or regu
lation, so long as the adjusting mechanism itself is kept function
ing. And it is mainly changes in prices that bring about the neces
sary adjustments. This means that, for it to function properly, it
is not sufficient that the rules of law under which it operates be
general rules, but their content must be such that the market will
work tolerably well. The case for a free system is not that any
system will work satisfactorily where coercion is confined by gen
eral rules, but that under it such rules can be given a form that
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will enable it to work. If there is to be an efficient adjustment ot
the different activities in the market, certain minimum require
ments must be met; the more important of these are, as we have
seen, the prevention of violence and fraud, the protection of prop
erty and the enforcement of contracts, and the recognition of
equal rights of all individuals to produce in whatever quantities
and sell at whatever prices they choose. Even when these basic
conditions have been satisfied, the efficiency of the system will
still depend on the particular content of the rules. But if they are
not satisfied, government will have to achieve by direct orders
what individual decisions guided by price movements will.

The relation between the character of the legal order and the
functioning of the market system has received comparatively little
study, and most of the work in this field has been done by men
who were critical of the competitive order10 rather than by its
supporters. The latter have usually been content to state the
minimal requirements for the functioning of the market which we

, have just mentioned. A general statement of these conditions,
however, raises almost as many questions as the answers it pro
vides. How w611 the market will function depends on the character
of the particular rules. The decision to rely on voluntary contracts
as the main instrument for organizing the relations between indi
viduals does not determine what th~ specific content of the law of
contract ought to be; and the recognition of the right of private
property does not determine what exactly should be the content
of this right in order that the market mechanism will work as
effectively and beneficially as possible. Though the principle of
private property raises comparatively few problems so far as mov
able things are concerned, it does raise exceedingly difficult ones
where property in land is concerned. The effect which the use of
anyone piece of land often has on neighboring land clearly makes
it undesirable to give the owner unlimited power to use or abuse
his property as he likes. .

But, while it is to be regretted that economists have on the
whole contributed little to the solution of these problems, there are
some good reasons for this. General speculation about the charac,
ter of a social order cannot produce much more than equally gen
eral statements of the principles that the legal order must follow.
The application in detail of these general principles must be left
largely to experience and gradual evolution. It presupposes con
cern with concrete cases, which is more the province of the lawyer·

-{229 }



Economic Policy and the Rule oj Law

than of the economist. At any rate, it is probably because the task
of gradually amending our legal system to make it more conducive
to the smooth working of competition is such a slow process that
it has had little appeal for those who seek an outlet for their crea'..
tive imagination and are impatient to draw ,up blueprints for fur
ther development.

6. There is still another point we must consider a little more
closely. Since the time of Herbert Spencerll it has become cus
tomary to discuss many aspects of our problem under the heading
of "freedom of contract." And for a period of time this point of
view played an important role in American jurisdiction.12 There is
indeed a sense in which freedom of contract is an important part
of individual freedom. But the phrase also gives rise to miscon
ceptions. In the first ~lace, the question is not what contracts in
dividuals will be allowed to make but rather what contracts the
state will enforce. No modern state has tried to enforce all con
tracts, nor is it desirable that it should. Contracts for criminal or
immoral purposes, gambling contracts, contracts in restraint of
trade, contracts permanently binding the services of a person, or
even some con tracts for specific performances are not enforced.

Freedom of contract, like freedom in all other fields, really
means that the permissibility of a particular act depends only on ;
general rules and not on its specific approval by authority. It
means that the validity and enforcibility of a contract must de
pend only on those general, equal, and known rules by which all
other legal rights are determined, and not on the approval of its
particular content by an agency of the government. This does not
exclude the possibility of the law's recognizing only those con
tracts which satisfy certain general conditions or of the state's lay
ing down rules for the interpretation of contracts which will
supplement the explicitly agreed terms. The existence of such
recognized standard forms of contract which, so long as no con
trary terms are stipulated, will be presumed to be part of the
agreement often greatly facilitates private dealings.

A much more difficult question is whether the law should ever
provide for obligations arising out of a contract which may be con
trary to the intentions of both parties, as, for example, in the case
of liability for industrial accidents irrespective of negligence. But
even this is probably more a question of expediency than of prin
ciple. The enforcibility of contracts is a tool which the law provides
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for us, and what consequences will follow upon concluding a con
tract is for the law to say. So long as these consequences can be
predicted from a general rule and the individual is free to use the
available types of contracts for his own purposes, the essential
conditions of the rule of law are satisfied.

7. The range and variety of government action that is, at least
in principle, reconcilable with a free system is thus considerable.
The old formulae of laissez faire or non-intervention do not pro
vide us with an adequate criterion for distinguishing between what
is and what is not admissible in a free system. There is ample scope
for experimentation and improvement within that permanent
legal framework which makes it possible for a free society to oper
ate most efficiently. We can probably at no point be certain that
we have already found the best arrangements or institutions that
will make the market economy work as beneficially as it could. It
is true that after the essential conditions of a free system have been

, established, all further institutional improvements are bound to be
slow and >gradual. But the continuous growth of wealth and tech
nological knowledge which such a system makes possible will con
stantly suggest new ways in which government might render serv
ices to its citizens and bring such possibilities within the range of
the practicable.

Why, then, has there been such persistent pressure to do away
with those limitations upon government that were erected for the

>protection of individual liberty ? And if there is so much scope for
improvement within the rule of law, why have the reformers
striven so constantly to weaken and undermine it? The answer is
that during the last few generations certain new aims of policy
have emerged which cannot be achieved within the limits of the
rule of law. A government which cannot use coercion except in the
enforcement of general rules has no power to achieve particular
aims that require means other than those explicitly entrusted to
its care and, in particular, cannot determine the material position
of particular people or enforce distributive or "social" justice. In
order to achieve such aims, it would have to pursue a policy which
is best described-since the word "planning" is so ambiguous-by
the French word dirigisme, that is, a policy which determines for
what specific purposes particular means are to be used.

This, however, is precisely what a government bound by the
rule of law cannot do. If the government is to determine how par-
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ticular people ought to be situated, it must be in a position to
determine also the direction of individual efforts. We need not
repeat here the reasons why, if government treats different people
equally, the results will be unequal, or why, if it allows people to
make what use they like of the capacities and means at their dis
posal, the consequences for the individuals will be unpredictable.
The restrictions which the rule of law imposes upon government
thus preclude all those measures which would be necessary to
insure that individuals will be rewarded according to another's
conception of merit or desert rather than according to the value
that their services have for their fellows-or, what amounts to the
same thing, it precludes the pursuit of distributive, as opposed to
commutative, justice. Distributive justice requires an allocation
of all resources by a central authority; it requires that people be
told what to do and what ends to serve. Where distributive justice
is the goal, the decisions as to' what the differen t individuals must
be made to do cannot be derived from general rules but must be
made in the light of the particular aims and knowledge of the
planning authority. As we have seen before, when the opini6n of
the community decides what different people shall receive, the
same authority must also decide what they shall do.

This conflict between the ideal of freedom and the desire to
"correct" the distribution of incomes so as to make it more "just" ,
is usually not clearly recognized. But those who pursue distribu
tive justice will in practice find themselves obstructed at every
move by the rule of law. They must, from the very nature of their
aim, favor discriminatory and discretionary action. But, as they
are usually not aware that their aim and the rule of law are in
principle incompatible, they begin by circumventing or disregard
ing in individual cases a principle which they often would wish to
see preserved in general. But the ultimate result of their efforts will
necessarily be, not a modification of the existing order, but its
complete abandonment and its replacement by an altogether dif
ferent system-the command economy.

While it is certainly not true that such a centrally planned sys
tem would be more efficient than one based on a free market, it is
true that only a centrally directed system could attempt to insure
that the different individuals would receive what someone thought
they deserved on moral grounds. Within the limits set by the rule
of law, a great deal can be done to make the market work more
effectively and smoothly; but, within these limits, what people

i 232}



_ The Rule of Law and Distributive Justice

now regard as distributive justice can never be achieved. We shall
have to examine the problems which have arisen in some of the
most important fields of contemporary policy as a result of the
pursuit of distributive justice. Before we do so, however, we must
consider the intellectual movements which have done so much
during the last two or three generations to discredit the rule of
law and which, by disparaging this ideal, have seriously under
mined the resistance to a revival of arbitrary government.
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CHAPTER SIXTEEN

The Decline of the Law

The dogma, that absolutt power may, by the
hypothesis ofpopular origin, be as legitimate as con
stitutionalfradom, began . .. to dar/un the air.

LORD ACTON

1. Earlier in our discussion we devoted more attention than
is usual to developments in Germany, partly because it was
in that country that the theory, if not the practice, of the rule
of law was developed furthest, and partly because it was 'necessary·
to understand the reaction against it which commenced there.,
As is true of so much of socialist doctrine, the legal theories
which undermined the rule of law originated in Germany and
spread from there to the rest of the world.

The interval between the victory of liberalism and the turn
toward socialism or a kind of welfare state was shorter in Germany
than elsewhere. The institutions meant to secure the rule of law
had scarcely been completed before a change in opinion prevented
their serving the aims for which they had been created. Political
circumstances and developments which were purely intellectual
combined to accelerate a development which proceeded more
slowly in other countries. The fact that the unification of the
country had at last been achieved by the artifice of statesmanship
rather than by gradual evolution strengthened the belief that de
liberate design should remodel society according to a preconceived
pattern. The social and political ambitions which this situation
encouraged were strongly supported by philosophical trends then
current in Germany.

The demand that government should enforce not mer~ly "for-
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mal" but "substantive" (i.e., "distributive" or "social") justice
had been advanced recurrently since the French Revolution.
Toward the end of the nineteenth century these ideas had already
profoundly affected legal doctrine. By 1890 a leading socialist
theorist of the law could thus express what was increasingly be
coming the dominant doctrine: "By treating in a perfectly equal
manner all citizens regardless of their personal qualities and eco
nomic position, and by allowing unlimited competition between
them, it came about that the production of goods was increased
without limit; but the poor and weak had only a small share
in that output. The new economic and social legislation therefore
attempts to protect the weak against the strong and to secure
for them a moderate share in the good things of life. This is
because today it is understood that there is no greater .injustice
than to treat as equal what is in fact unequal [!]"l And there was
Anatole France, who scoffed at "the majestic equality of the law
that forbids the rich as well as the poor to sleep under bridges,

, to beg in the streets and to steal bread."2 This famous phrase
has been repeated countless times by well-meaning but unthinking
people who did not understand that they were undermining the
foundations of all impartial justice.

2. The ascendancy of these political views was greatly assisted
by the increasing influence of various theoretical conceptions
which had arisen earlier" in the century and which, though in many
respects strongly opposed to one another, had in common the
dislike of any limitation of authority by rules of law and shared
the desire to give the organized forces of government greater
power to shape social relations deliberately according to some
ideal of social justice. The four chief movements which operated
in this direction were, in descending order of importance, legal
positivism, historicism, the "free law" school, and the school
of "jurisprudence of interest." We shall only briefly consider
the last three before we turn to the first, which must detain us
a Ii ttle longer.

The tradition which' only later became known as "jurisprudence
of interest" was a form of sociological approach somewhat similar
to the "legal realism" of contemporary America. At least in its
more radical forms it wanted to get away from the kind of logical
construction which is involved in the decision of disputes by the
application of strict rules of law and to replace it by a direct
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assessment of the particular "interests" at stake in the concrete
case.3 The "free law" school was in a way a parallel movement·
concerned mainly with criminal law. Its objective was to free
the judge as far as possible from the shackles of fixed rules and
permit him to decide individual cases mainly on the basis of his
"sense of justice." It has often been pointed out how much the
latter in particular prepared the way for the arbitrariness of the
totalitarian state. 4

. Historicism, which must be precisely defined so that it may
be sharply distinguished from the great historical schools (in
jurisprudence and elsewhere) that preceded it,' was a school
that claimed to recognize necessary laws of historical development
and to be able to derive from such insight knowledge of what
institutions were appropriate to the existing situation. This view
led to an extreme relativism which claimed, not that we are
the product of our own time and bound in a large measure by the
views and ideas we have inherited, but that we can transcend
those limitations and explicitly recognize how our present views
are determined by circumstances and use this knowledge to remake
our institutions in a manner appropriate to our time.' Such a
view would naturally lead to a rejection of all rules that cannot
be rationally justified or have not been deliberately designed
to achieve a specific purpose. In this respect historicism supports '
what we shall presently see is the main contention of legal posi
tivism. 7

3. The doctrines of legal positivism have been developed in
direct opposition to a tradition which, though it has for two
thousand years provided the framework within which our central
problems have been mainly discussed, we have not explicitly
considered. This is the conception of a law of nature, which
to many still offers the answer to our most important question.
We have so far deliberately a\"Oided discussing our problems
with reference to this conception because the numerous schools
which go under this name hold really different theories and an
attempt to sort them out would require. a separate book. 8 But
we must at least recognize here that these different schools of the
law of nature have one point in common, which is that they
address themselves to the same problem. What underlies the
great conflict between the defenders of natural law and the
legal positivists is that, while the former recognize the e~stence
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of that problem, the latter deny that it exists at all, or at least
that it has a legitimate place within the province of jurisprudence.

What all the schools of natural law agree upon is the existence
of rules which are not of the deliberate making of any lawgiver.
They agree that all positive law derives its validity from some
rules that have not in this sense been made by men but which
can be "found" and that these rules provide both the criterion
for the justice of positive law and the ground for men's obedience
to it. Whether they seek the answer in divine inspiration or in
the inherent powers of human reason, or in principles which
are not themselves part of human reason but constitute non
rational factors that govern the working of the human intellect,
or whether they conceive of the natural law. as permanent and
immutable or as variable in content, they all seek to answer
a question which positivism does not recognize. For the latter,
law by definition consists exclusively of deliberate commands
of a numan will.

For this reason, legal positivism from the very beginning
. could have no sympathy with and no use for those meta-legal

principles which underlie the ideal of the rule of law or the
Rechtsstaat in the original meaning of this concept, for those
principles which imply a limitation upon the power of legislation.
In no other country did this positivism gain such undisputed sway
in the second half of the last century as it did in Germany. It
was consequently here that the ideal of the rule of law was
first deprived of real content. The substantive conception of the
Rechtsstaat, which required that the rules of law possess definite
properties, was displaced by a purely formal concept which re
quired merely that all action of the state be authorized by the
legislature. In short, a "law" was that which merely stated
that whatever a certain authQrity did should be legal. The
problem thus became one of mere legality.9 By the turn of the
century it had become accepted doctrine that the "individualist"
ideal of the substantive Rechtsstaat was a thing of the past, "van
quished by· the creative powers of national and social ideas."lo
Or, as an authority on administrative law described the situation
shortly before the outbreak of the first World War: "We have
returned to the principles of the police state [!] to such an extent
that we again recognize the idea of a Kulturstaat. The only
difference is in the means. On the basis of laws the modern
state permits itself everything, much more than the police state
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did. Thus, in the course of the nineteenth century, the term
Rechlsstaat was given a new meaning. We understand by it a
state whose whole activity takes place on the basis of laws
and in legal form. On the purpose of the state and the limits
of its competence the·term Rechtsstaatin it$ present-day meaning
says nothing."ll

It was, however, only after the first World War that these
doctrines were given their most effective form and began to
exert a great influence which extended far beyond the limits
of Germany. This new formulation, known as the "pure theory
of law" and expounded by Professor H. Kelsen,12 signaled the
definite eclipse of all traditions oflimitedgovernment. His teaching
was avidly taken up by all those reformers who had found the
traditional limitations an irritating obstacle to their ambitions
and who wanted to sweep away all restrictions on the power
of the majority. Kelsen himself had early observed how the
"fundamentally irretrievable liberty of the individual gradually
recedes into the background and the liberty of the social collective
occupies the front of the stage"13 and that this change in the
conception of freedom meant an "emancipation of democratism
from liberalism,"14 which he evidently welcomed. The basic con
ception of his system is the identification of the state and the legal
order. Thus the Rechtsstaat becomes an extremely formal concept ,
and an attribute of all states,15 even a despotic one. I6 There are
no possible limits to the power of the legislator,17 and there are
no "so-called fundamental liberties" ;18 and any attempt to deny
to an arbitrary despotism the character of a legal order represents
"nothing but the naivete and presumption of natural-law think
ing."1v Every effort is made not only to obscur.e the fundamental
distinction between true laws in the substantive sense of abstract,
general rules and laws in the merely formal sense (including
all acts of a legislature) but also to render indistinguishable
from them the orders of any authority, no matter what they
are, by including them all in the vague term "norm."20 Even
the distinction between jurisdiction and administrative acts is
practically obliterated. In short, every single tenet of the tradi
tional conception of the rule oflaw is represented as a metaphysical
superstition.

This logically most consistent version of legal positivism illus
trates the ideas which by the 1920's had come to dominate
German thinking and were rapidly spreading to the res~ of the
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world. At the end of that decade they had so completely con
quered Germany that "to be found guilty of adherence to natural
law theories [was] a kind of intellectual disgrace."21 The possi
bilities which this state of.opinion created for an unlimited dic
tatorship were already clearly seen by acute observers at the
time Hitler was trying to gain power. In 1930 a German legal
scholar, in a detailed study of the effects of the "efforts to realize
the socialist State, the opposite of the Rechtsstaat,"22 was able
to point out that these "doctrinal developments have already
removed all obstacles to the disappearance bf the Rechtsstaat,
and opened the doors to the victory of the fascist and bolshevist
will of the State."23 The increasing concern over these develop
ments which Hitler was finally to complete was given expression
by more than one speaker at a congress of German constitutional
lawyers.24 But it was too late. The antilibertarian forces had
learned too well the positivist doctrine that the state must not
be bound by law. In Hitler Germany and in Fascist Italy, as well

'as in Russia, it came to be believed that under the rule of law the
state was' "unfree,"2. a "prisoner of the law,"26 and that, in order
to act "justly," it must be released from the fetters of abstract
rules.27 A "free" state was to be one that could treat its subjects
as it pleased.

4. The inseparability of personal freedom from the rule of
law is shown most clearly by the absolute denial of the latter,
even in theory, in the country where modern despotism has
been carried furthest. The history of the development of legal
theory in Russia during the early stages of communism, when
the ideals of socialism_were still taken seriously and the problem
of the role of law in such a system was extensively discussed,
is very instructive. In their ruthless logic the arguments advanced
in these discussions show the nature of the problem more clearly
than does the position taken by Western socialists, who usually
try to have the best of both worlds.

The Russian legal theorists deliberately continued in a direction
which, they recognized, had long been established in western
Europe. As one of them put it, the conception of law itself was
generally disappearing, and "the center of gravity was shifting
more and more from the passing of general norms to individual
decisions and instructions which regulate, assist, and co-Ordinate
activities of adrninistration."28 Or, as another contended at the
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same time, "since it is impossible to distinguish between laws
and administrative regulations, this contrast is a mere fiction
of bourgeois theory and practice."29 The best description of these
developments we owe to a non-Communist Russian scholar,
who observed that what "distinguishes t~e Soviet system from
all other despotic government is that ... it represents an attempt
to found the state on principles which are the opposite of those
of the rule of law ... [and it] has evolved a theory which exempts
the rulers from every obligation or limitation."30 Or, as a Com
munist theorist expressed it, "the fundamental principle of our
legislation and our private law, which the bourgeois theorist
will never recognize, is: everything is prohibited which is not
specially permitted."31

Finally, the Communist attacks came to be directed at the
conception of law itself. In 1927 the president of the Soviet
Supreme Court explained in an official handbook of private
law: "Communism means not the victory of socialist law, but
the victory of socialism over any law, since with the abolition
of classes with antagonistic interests, law will disappear alto
gether. "32

The reasons for this stage of the development were most clearly
explained by the legal theorist E. Pashukanis, whose work for
a time attracted much attention both inside and outside Russia '
but who later fell into disgrace and disappeared. 33 He wrote:
"To the administrative technical direction by subordination .to

. a general economic plan corresponds the method of direct, tech
nologically determined direction in the shape of programs for
production and distribution. The gradual victory of this tendency
means the gradual extinction of law as such."34 In short: "As,
in a socialist community, there was no scope for autonomous
private legal relations, but only for regulation in the interest
of the community, all law is transformed into administration;
all fixed rules into discretion and considerations of utility."M

5. In England developments away from the rule of law had
started early but for a long time remained confined to the sphere
of practice and received little theoretical attention. Though,
by 1915, Dicey could observe that "the ancient venerati.')n for
the rule of law has in England suffered during the last thirty
years a marked dec1ine,"36 the increasingly frequent infringements
of the principle attracted little notice. Even when in 1929 a
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book called The New Despotism 37 appeared, in which Lord Justice
Hewart pointed out how little in accord with the rule of law
was the situation which had developed, it achieved a succes
de scandale but could do little to change the complacent belief
that the liberties of Englishmen were safely protected by that
tradition. The book was treated as a mere reactionary pamphlet,
and the venom which was directed at it38 is difficult to understand
a quarter of a century later, when not only liberal organs like
The Economist39 but also socialist authors40 have come to speak
of the danger in the same terms. The book did indeed lead to
the appointment of an official "Committee on Ministers' Powers";
but its Report,41 while mildly reasserting Dicey's doctrines, tended
on the whole to minimize the dangers. Its main effect was that
it made the opposition to the rule of law articulate and evoked
an extensive literature which outlined an antirule-of-Iaw doctrine
which has since come to be accepted by many besides socialists.

This movement was led by a group42 of socialist lawyers and
'political scientists gathered around the late Professor Harold
. J. Laski. The attack was opened by Dr. (now Sir Ivor) Jennings

in reviews of the Report and the Documents on which the latter
was based.43Completely accepting the newly fashionable positivist
doctrine, he argued that "the conception of the rule of law,
in the sense in which it was used in that Report, that is, meaning
equality before the law, the ordinary law of the land, administered
by ordinary courts ... taken literally ... is just nonsense."44 This
rule of law, he contended, "is either common to all nations
or does not exist."45 Though he had to concede that "the fixity
and certainty of the law ... have been part of the English tradi
tion for centuries," he did so only with evident impatience at the
fact that this tradition was "but reluctantly breaking down."48
For the belief shared "by most of the members of the Committee
and most of the witnesses ... that there was a clear distinction
between the function of a judge and the function of an adminis
trator,"47 Dr. Jennings had only scorn.

He later expounded these views in a widely used textbook,
in which he expressly denied that "the rule oflaw and discretionary
powers are con tradictory"48 or that there is any opposition "be
tween 'regular law' and 'administrative powers.' "49 The principle
in Dicey's sense, namely, that public authorities ought not to
have wide discretionary powers, was "a rule of action for Whigs
and may be ignored by others."5o Though Dr. Jennings recognized
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that "to a constitutional lawyer of 1870, or even 1880, it might
have seemed that the British Constitution was essentially based
on the individualist rule of law, and that the British State was
the Rechtsstaat of individualist political and legal theory;'51 this
meant to him merely that "the Constituti<;m frowned on 'discre
tionary' powers, unless they were exercised by judges. When
Dicey said that Englishmen 'are ruled by the law, and by the law
alone' he meant that 'Englishmen are ruled by judges, and by
judges alone.' That would have been an exaggeration, but it was
good individualism."62 That it was a necessary consequence of
the ideal of liberty under the law that only experts in the law
and no other experts, and especially no administrators concerned
with particular aims, should be entitled to order coercive action
seems not to have occurred to the author.

I t should be added that further experience appears to have
led Sir Ivor to modify his views considerably. He begins and
concludes a recent popular book63 with sections in praise of
the rule of law and even gives a somewhat idealized picture
of the degree to which it still prevails in Britain. But this change
did not come before his attacks had had a wide effect. In a
popular Vocabulary oj Politics,64 for instance, which had appeared
in the same series only a year before the book just mentioned,
we find it argued that "it is therefore odd that there should '
be a prevalent view that the Rule of Law is something which some
people have but other people do not have, like motor cars and
telephones. What does it mean, then, to be without the Rule
of Law? Is it to have no law at all?" I fear this question correctly
represents the position of most of the younger generation, grown
up under the exclusive influence of positivist teaching.

Equally important and influential has been the treatment
of the rule of law in a widely used treatise on administrative
law by another member of the same group, Professor W. A.
Robson. His discussion combines a commendable zeal for regulariz
ing the chaotic state of the control over administrative action with
an interpretation of the task of administrative tribunals which,
if applied, would make them entirely ineffective as a means of
protecting individual liberty. He aims explicitly at accelerating
the "break-away from that Rule of Law which the late Professor
A. V. Dicey regarded as an essential feature of the English
constitutional system."65 The argument commences with an attack
on "that antique and rickety chariot;' the "legendary sep~ration

0{ 242}



The Socialist Lawyers of England

of powers."o6 T.he whole distinction between law and policy
is to him "utterly false,"o7 and the conception that the judge
is not concerned with governmental ends but with the administra
tion of justice a matter for ridicule. He even represents as one of
the main advantages of administrative tribunals that they "can
enforce a policy unhampered by rules of law and jUdicial preced
ents.... Of all the characteristics of administrative law, none is
more advantageous, when rightly used for the public good, than
the power of the tribunal to decide the cases coming before it with
the avowed object of furthering a policy of social improvement
in some particular field; and of adapting their attitude towards
the controversy so as to fit the needs of that policy."oS

Few other discussions of these problems show as clearly how
reactionary many of the "progressive" ideas of our time really
are! It is therefore not too surprising that such a view as Professor
Robson's has rapidly found favor with the conservatives and that
a recent Conservative party pamphlet on the Rule of Law echoes
him in commending administrative tribunals for the fact that
"flexible and unbound by rules of law or precedent, they can
be of real assistance to their minister in carrying out policy."o9
This acceptance of socialist doctrine by the conservatives is per
haps the most alarming feature of the development. It has gone
so far that it could be said of a conservative symposium on
Liberty in the Modern State:60 "So far have we travelled from the
conception of the Englishman protected by the courts from
the risks of oppression by the Government or its servants that
no one of the contributors suggests that it would now be possible
for us to go back to that nineteen th century ideal. "61

Where these views can lead to is shown by the more indiscreet
statements of some of the less-well-known members of that group
of socialist lawyers. One commences an essay on The Planned
State and the Rule of Law by "redefining" the rule of law.62 It
emerges from the mauling as "whatever parliament as the supreme
lawgiver makes it."63 This enables the author "to assert with con
fidence that the incompatibility of planning with the rule of law
[first suggested by socialist authors!] is a myth sustainable only
by prejudice or ignorance."u Another member of the same group
even finds it possible to reply to the questiot:J. as to whether, if
Hitler had obtained power in a constitutional manner, the rule
of law would still have prevailed in Nazi Germany: "The answer
is Yes; the majority would be right: the Rule of Law would
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be in operation, if the majority voted him into power. The majority
might be unwise, and it might be wicked, but the Rule of Law
would prevail. For in a democracy right is what the majority
makes it to be."6~ Here we have the most fatal confusion of our
time expressed in the most uncompromising terms.

It is not surprising, then, that under the influence of such
conceptions there has been in Great Britain during the last
two or three decades a rapid growth of very imperfectly checked
powers of administrative agencies over the private life and proper
ty of the citizen.66 The new social and economic legislation has
conferred ever increasing discretionary powers on those bodies
and has provided only occasional and highly defective remedies·
in the form of a medley of tribunals of committees for appeal.
In extreme instances the law has even gone so far as to give
administrative agencies the power to determine "the general
principles" whereby what amounted to expropriation could be
applied,67 the executive authority then refusing to tie itself down
by any firm rules. 68 Only lately, and especially after a flagrant
instance of highhanded bureaucratic action was brought to the
attention of the public by the persistent efforts of a wealthy
and public spirited man,69 has the disquiet over these develop
ments long felt by a few informed observers spread 'to wider
circles and produced the first signs of a reaction, to which we shall '
refer later.

6. It is somewhat surprising to find that in many respects
developments in this direction have gone hardly less far in the
United States. In fact, both the modern trends in legal theory
and the conceptions of the "expert administrator" without legal
training have had an even greater influence here than in Great
Britain; it may even be said that the British socialist lawyers
we have just considered have usually found their inspiration more
often in American than in British legal philosophers. The cir
cumstances which have brought this about are little understood
even in the United States and deserve to be better kriown.

The United States is, in fact, unique in that the stimulation
received from European reform movements early crystallized
into what came to be known significantly as the "public adminis
tration movement." It played a role somewhat similar to that
of the Fabian movement in Britain 70 or of the "socialists of the
chair" movement in Germany. With efficiency in gov~nment
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as its watchword, it was skilfully designed to enlist the support
of the business community for basically socialist ends. The mem
bers of this movement, generally with the sympathetic support
of the "progressives," directed their heaviest attack against the
traditional safeguards of individual liberty, such as the rule of
law, constitutional restraints, judicial review, and the conception
of a "fundamental law." It was characteristic of these "experts
in administration" that they were equally antagonistic to (and
commonly largely ignorant of) both law and economics. 71 In
their efforts to create a "science" of administration, they were
guided by a rather naive conception of "scientific" procedure
and showed all the contempt for tradition and principles charac
teristic of the extreme rationalist. It was they who did most to
popularize the idea that "liberty for liberty's sake is clearly
a meaningless notion: it must be liberty to do and enjoy something.
If more people are buying automobiles and taking vacations, there
is more liberty."12
, It was mainly because of their efforts that Continental European
conceptions of administrative powers were introduced into the
United States rather earlier than into England. Thus, as early
as 1921, one of the most distinguished American students of
jurisprudence could speak of "a tendency away from courts
and law and a reversion to justice without law in the form of
a revival of the executive and even legislative justice and reliance
on arbitrary governmental powers."73 A few years later a standard
work on administrative law couid already represent it as accepted
doctrine that "every public officer has, marked out for him by
law, a certain area of 'jurisdiction.' Within the boundaries of

. that area he can act freely according to his own discretion, and
the courts will respect his action as final and not inquire into
its rightfulness. But if he oversteps those bounds, then the court
will intervene. In this form, the law of court review of the acts
of public officers becomes simply a branch of the law ultra vires.
The only question before the courts is one of jurisdiction, and the
court has no control of the officer's exercise of discretion within
that jurisdiction."74

The reaction against the tradition of stringent control of the
courts over not only administrative but also legislative action
had, in fact, commenced some time before the first World War.
As an issue of practical politics it became important for the
first time in Senator La Follette's campaign for the presidency
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in 1924, when he made the curbing of the power of the courts
an important part of his platform. 7S I t is mainly because of this
tradition which the Senator established that, in the United
States' more than elsewhere, the progressives have become the
main advocates of the extension of the discretionary powers of
the administrative agency. By the end of the 1930's, this charac
teristic of the American progressives had become so marked
that even European socialists, "when first faced with the dispute
between American liberals and American conservatives concerning
the questions of administrative law and administrative discre
tion," were inclined "to warn them against the inherent dangers
of the rise of administrative discretion, and to tell them that we .
[i.e., the European socialists] could vouch for the truth of the stand
of the American conservatives."76 But they were soon mollified
when they discovered how greatly this attitude of the progres
sives facilitated the gradual and unnoticed movement of the
American system toward socialism.

The conflict referred to above reached its height, of course,
during the Roosevelt era, but the way had already been prepared
for the developments of that time by the intellectual trends
of the preceding decade. The 1920's and early 1930's had seen a
flood of antirule-of-law literature which had considerable'influence
on the later developments. We can mention here only two charac- ,
teristic examples. One of the most active of those who led the
frontal attack on the American tradition of a "government of
law and not of men" was Professor Charles G. Haines, who not
only represented the traditional ideal as an illusion77 but seriously
pleaded that "the American people should establish governments
on a theory of trust in men in public affairs. "78 To realize how
completely this is in conflict with the whole conception underlying
the American Constitution, one need merely remember Thomas
Jefferson's statement that "free government is founded in jealousy
not in confidence, it is jealousy and not confidence which prescribes
limited constitutions, to bind those we are obliged to trust with
power ... our Constitution has accordingly fixed the limits to
which, and no further, our confidence may go. In questions of
power, then, let no more be heard of confidence in man, but
bind him down from mischief by the chains of the Constitution."79

Perhaps even more characteristic of the intellectual tendencies
of the time is a work by the late Judge Jerome Frank, called
Law and the Modern Mind, which, when it first app~ared in
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1930, enjoyed a success which for the reader ot today is not
quite easy to understand. It constitutes a violent attack on the
whole ideal of the certainty of the law, which the author ridicules
as the product of "a childish need for an authoritative father,"So
Basing itself on psychoanalytic theory, the work supplied just
the kind of justification for a contempt for the traditional ideals
that a generation unwilling to accept any limitation on collective
action wanted. It was the young men brought up on such ideas
who became the ready instruments of the paternalistic policies
of the New Deal. '

Toward the end of the 1930's there was increasing uneasiness
over these developments, which led to the appointment of a
committee of investigation, the u.s. Attorney-General's Com
mittee on Administrative Procedure, whose task was similar to
that of the British committee of ten years earlier. But this,
too, even more than the Britishcommittee, tended in its Majority
Report S1 to represent what was happening as both inevitable and
harmless. The general tenor of the report is best described in the
words of Dean Roscde Pound: "Even if quite unintended, the
majority are moving in the line of administrative absolutism
which is a phase of the rising absolutism throughout the world.
Ideas of the disappearance of law, of a society in which there will
be no law, or only one law, namely thatthere are no laws bu t only
administrative orders; doctrines that there are no such things
as rights and that laws are only threats of exercise of state force,
rules and principles being nothing but superstition and pious
wish, a teaching that separation of powers is an outmoded eight
eenth century fashion of thought, that the common law doctrine
of the supremacy of law had been outgrown, and expounding of
a public law which is to be a 'subordinating law,' subordinating
the interests of the indi vidual to those of the public official and
allowing the latter to identify one side of a controversy with the
public interest' and so give it a greater value and ignore the
others: and finally a theory that law is whatever is done officially
and so whatever is done officially is law and beyond criticism by
lawyers-such is the set'ting in which the proposals of the majority
must be seen."S2

7. Fortunately, there are clear signs in many countries of a
reaction against these developments of the last two generations.
They are perhaps most conspicuous in the countries that have gone
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through the experience of totalitarian regimes and have learned
the dangers of relaxing the limits on the powers of the state.
Even among those socialists who not long ago had nothing
but ridicule for the traditional safeguards of individual liberty,
a much more respectful attitude can be observed. Few men have
so frankly expressed this change of view as the distinguished
dean of socialist legal philosophers, the late Gustav Radbruch,
who in one of his last works said: "Though democracy is certainly
a praiseworthy value, the Rechtsstaat is like the daily bread, the
water we drink and the air we breathe; and t+J.e greatest merit
of democracy is that it alone is adapted to preserve the
Rechtsstaat."83 That democracy does not in fact necessarily or
invariably do so is only too clear from Radbruch's description
of developments in Germany. It would probably be truer to say
that democracy will not exist long unless it preserves the rule
of law.

The advance of the principle of judicial review since the war
and the revival of the interest in the theories of natural law in
Germany are other symptoms of the same tendencies. 84 In other
Continental countries similar movements are under way. In
France, G. Ripert has made a significant contribution with his
study of The Decline oj Law, in which he rightly concludes that
"above all, we must put the blame on the jurists. It was they'
who for half a century undermined the conception of individual
rights without being aware that they thereby delivered these
rights to the omnipotence of the political state. Some of them
wished to prove themselves progressive, while others believed
that they were rediscovering traditional doctrine which the liberal
individualism of the nineteenth century had obliterated. Scholars
often show a certain single-mindedness which prevents them
from seeing the practical conclusions which others will draw from
their disinterested doctrines."8s

There has been no lack of similar warning voicess6 in Great Brit
ain, and the first outcome of the increasing apprehension has been
a renewed tendency in recent legislation to restore the courts of
law as the final authority in administrative disputes. Encouraging
signs are also to be found in a recent report of a committee
of inquiry into procedure for appeals to other than ordinary
courts. 87 In it the committee not only made important suggestions
for eliminating the numerous anomalies and defects of the existing
system but also admirably reaffirmed the basic distinctio,! between
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"what is judicial, its antithesis being what is administrative,
and the notion of what is according to the rule oflaw, its antithesis
being what is arbitrary." It then went on to state: "The rule
of law stands for the view that decisions should be made by
known principles or laws. In general such decisions will be pre
dictable, and the citizen will know where he is."88 But there still
remains in Britain a "considerable field of administration in
which no special tribunal or enquiry is provided"89 (which problem
was outside the terms of reference of the committee) and where
the conditions remain as unsatisfactory as ever and the citizen
in effect is still at the mercy of an arbitrary administrative
decision. If the process of erosion of the rule of law is to be halted,
there seems to be urgent need for ~ome independent court to which
appeal lies in all such cases, as has been proposed from several
quarters. 90

Finally, we might mention, as an effort on an international
scale, the "Act of Athens" adopted in June, 1955, at a congress
'Of the International Commission of Jurists, in which the impor
tance of the rule of law is strongly reaffirmed. 91

It can hardly be said, however, that the widespread desire
to revive an old tradition is accompanied by a clear awareness
of what this would involve92 or that people would be prepar-ed
to uphold the principles of this tradition even when they are
obstacles in the most direct and obvious route to some desired
aim. These principles which not long ago seemed commonplaces
hardly worth restating and which perhaps even today will seem
more obvious to the layman than to the contemporary lawyer
have been so forgotten that a detailed account of both their
history and their character seemed necessary. It is only on this
basis that we can attempt in the next part to examine in more
detail the different ways in which the various modern aspirations
of economic and social policy can or cannot be achieved within

, the framework of a free society.
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PART III

Freedom In the Welfare State,

Above this race of men stands an immense and
tutelary power, which takes upon itself alone to
secure their gratifications and to watch over their
fate. That pOOler is absolute, minute, regular, provi
dent, and mild. It would be like the authority of a
parent if, like that authority, its object was to pre
pare menfor manhood,. but it seeks, on the contrary,
to keep them in perpetual childhood: it is well con
tmt that ihe people .should rejoice, provided they
think of nothing but rejoicing. For their happiness
such a government willinglv labors, but it chooses to
be the sole agmt and the o"nly arbiter of that happi
ness,. it providesfor their securitY,foresees and sup
plies their neetssities, facilitates their pleasures,
manages their principal concerns, directs their in
dustry, regulates the descent of property, and sub
divides their inheritances,. what remains, but to
spare them all care of thinking and all the trouble of
lit'ing?

A. DF: TOCQUEVILLE
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CHAPTER SEVENTEEN

The Decline of Socialism
and the Rise of the

Welfare State

Experience should teach us to be most on our
guard to protect liberty when the Government's pur
poses are beneficent. Men born to freedom are natu
rally alert to repel invasion of their liberty by evi/
minded rulers. The greatest dangers to liberty lurk in
insidious encroachment by men of zeal, well meaning
but without understanding.

L. BRANDEIS

1. Efforts toward social reform, for something like a century, have
been inspired mainly by the ideals of socialism-during part of
this period even in countries like the United States which never
has had a socialist party of importance. Over the course of these
hundred years socialism captured a large part of the intellectual
leaders and came to be widely regarded as the ultimate goal
toward which society was inevitably moving. This development
reached its peak after the second World War, when Britain
plun~ed int<> her socialist experiment. This seems to have marked
the high tide of the 'socialist advance. Future historians will
probably regard the period from the revolution of 1848 to about
1948 as the century of European socialism.

During this period socialism had a fairly precise meaning and a
definite program. The common aim of all socialist movements was
the nationalization of the "means of production, distribution, and
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Decline of Socialism and Rise of the Welfare State

exchange," so that-all economic activity might be directed accord
ing to a comprehensive plan toward some ideal of social justice.
The various socialist schools differed mainly in the political meth
ods by which they intended to bring about the reorganization of
society. Marxism and Fabianism differed in that the former was

_ revolutionary and the latter gradualist; but their conceptions of
the new society they hoped to create were basically the same.
Socialism meant the common ownership of the means of produc
tion and their "employment .for use, not for profit."

The great change that has occurred during the last decade is
that socialism in this strict sense of a particular method of achiev
ing social justice has collapsed. It has not merely lost its intel
lectual appeal; it has also been abandoned by the masses so un
mistakably that socialist parties everywhere are searching for a
new program that will insure the active support of their followers. l

They have not abandoned their ultimate aim, their ideal of social
justice. But tl].e methods by which they had hoped to achieve
this and for which the name "socialism" had been coined have
been discredited. No doubt the name will be transferred to what
ever new program the existing socialist parties will adopt. But
socialism in the old definite sense is now dead in. the Western
world.

Though such a sweeping statement will still cause some sur- '
prise, a survey of the stream of disillusionist literature from social
ist sources in all countries and the discussions inside the socialist
parties amply confirm it.2 To those who watch merely the de
velopments inside a single country, the decline of socialism may
still seem no more than a temporary setback, the reaction to po
litical defeat. But the international character and the similarity
of the developments in the different countries leave no doubt that
it is more than that. If, fifteen years ago, doctrinaire socialism ap
peared as the main danger to liberty, today it would be tilting at
windmills to direct one's argument against it. Most of the argu
ments that were directed at socialism proper can now be heard
from within the socialist movements as arguments for a change of
program.

2. The reasons for this change are manifold. So far as the
socialist school which at one time was most influential is con
cerned, the example of the "greatest social experiment" of our
time was decisive: Marxism was killed in the Western world by the
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example of Russia. But for a long time comparatively few intel
lectuals comprehended that what had happened in Russia was the
necessary outcome of the systematic application of the traditional
socialist program. Today, however, it is an effective argument,
even within socialist circles, to ask: "If you want one hundred per
cent socialism, what's wrong with the Soviet Union?"3 But the
experience of that country has in general discredited only the
Marxist brtmd of socialism. The widespread disillusionment with
the basic methods of socialism is due to more direct experiences.

The chief factors contributing to the disillusionment were prob
ably three: the increasing recognition that a socialist organization
of production would be not more but much less productive than
private enterprise; an even clearer recognition that, instead of
leading to what had been conceived as greater social justice, it
would mean a new arbitrary and more inescapable order of rank
than ever before; and the realization that, instead of the promised
greater freedom, it would mean the appearance of a new despotism.

The first to be disappointed were those labor unions which
. found that, when they had to deal with the state instead of a
private employer, their power was greatly reduced. But the indi
viduals also soon discovered that to be confronted everywhere by
the authority of the state was no improvement upon their position
in a competitive society. This happened at a time when the gen
eral rise in the standard of living of the working class (especially
of the manual workers) destroyed the conception of a distinct
proletarian class and, with it, the class-consciousness of the work
ers-creating in most of Europe a situation similar to that which
in the United States had always prevented the growth of an 'organ
ized socialist movement} In the countries that had experienced a
totalitarian regime there also took place a strong individualist re
action among the younger generation, who became deeply dis
trustful of all collective activi ties and suspicious of all authority. 6

Perhaps the most important factor in the disillusionment of
socialist intellectuals has been the growing apprehension among
them that socialism would mean the extinction of individual
liberty. Though the contention that socialism and individual
liberty were mutually exclusive had been indignantly rejected by
them when advanced by an opponent,6 it made a deep impression
when stated in powerful literary form by one from their own
midst. 7 More recently the situation has been very frankly de
scribed by one of the leading intellectuals of the British Labour
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Party. Mr. R. H. S. Crossman, in a pamphlet entitled Socialism
and the New Despotism, records how 'Imore and more serious
minded people are having second thoughts about what once
seemed to them the obvious advantages of central planning and
the extension of State ownership";8 and he continues to explain
that "the discovery that the Labour Government's 'Socialism'
meant the establishment of vast bureaucratic corporations,',g of
"a vast centralized State bureaucracy [which] constitutes a grave
potential threat to democracy,"lO had created a situation in which
"the main task of socialists today is to convince the nation that its
liberties are threatened by this new feudalism. Nll

3. But, though the characteristic methods of collectivist social
ism have few defenders left in the West, its ultimate aims have lost
little of their attraction. While the socialists no longer have a
dear-cut plan as to how their goals are to be achieved, they still
wish to manipulate the economy so that the distribution of in
comes will be made to conform to their conception of social justice.
The most important outcome of the socialist epoch, however, has
been the destr).lction of the traditional limitations-upon the powers
of the state. So long as socialism aimed at a complete reorganiza
tion of society on new principles, it treated the principles of the
existing system as mere encumbrances to be swept away. But now'
that it no longer has any distinctive principles of its own, it can
only present its new ambitions without any dear picture of the
means. As a result, we approach the new tasks set by the ambition
of modern man as un-principled, in the original meaning of this
word, as never before.

What is significant is that, in consequence, though socialism has
been generally abandoned as a goal to be deliberately striven for,
it is by no means certain that we shall not still establish it, albeit
unintentionally. The reformers who confine themselves to what
ever methods appear to be the most effective for their particular
purposes and pay no attention to what is necessary to preserve an
effective market mechanism are likely to be led to impose more and
more central control over economic decisions (though private
property may be preserved in name) until we get that very system
of central planning which few now consciously wish to see estab
lished. Furthermore, many of the old socialists have discovered
that we have already drifted so far in the direction of a redistribu
tive state that it now appears much easier to push further in that
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direction than to press for the somewhat discredited socialization
of the means of production. They seem to have recognized that by
increasing governmental control of what nominally remains pri
vate industry, they can more easily achieve-that redistribution of
incomes that had been the real aim of the more spectacular policy
of expropriation.

It is sometimes regarded as unfair, as blind conservative preju
dice, to criticize those socialist leaders who have so frankly
abandoned the more obviously totalitarian forms of "hot" social
ism, for having now turned to a "cold" socialism which in effect
may not be very different from the former. We are in danger, how
ever, unless we succeed in distinguishing those of the new ambi
tions which can be achieved in a free society from those which re
quire for their realization the methods of totalitarian collectivism.

4. Unlike socialism, the conception of the welfare state12 has no
precise meaning. The phrase is sometimes used to describe any

, state that "concerns" itself in any manner with problems other
than those of the maintenance ofIaw and order. But, though a few
theorists have demanded that the activities of government should
be limited to the maintenance of law and order, such a stand can
not be justified by the principle of liberty. Only the coercive meas
ures of government need be strictly limited. We have already seen
(in chap. xv) that there is undeniably a wide field for non-coercive
activities of government and that there is a clear need for financ
ing them by taxation.

Indeed, no government in modern times has ever confined itself
to the "individualist minimum" which has occasionally been de
scribed/a nor has such confinement of governmental activity been
advocated by the "orthodox" classical economists.14 All modern
governments have made provision for the indigent, unfortunate,
and disabled and have concerned themselves with questions of
health and the dissemination of knowledge. There is no reason why
the volume of these pure service activities should not increase
with the general grow~h of wealth. There are common needs that
can be satisfied only by collective action and which can be thus
provided for without restricting individual liberty. It can hardly
be denied that, as we grow richer, that minimum of sustenance
which the community has always provided for those not able to
look after themselves, and which can be provided outside the
market, will gradually rise, or that government may, usefully and
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without doing any harm, assist or even lead in such endeavors.
There is little reason why the government should not also play
some role, or even take the initiative, in such areas as social insur
ance and education, or temporarily subsidize certain ex.perimental
developments. Our problem here is not so much the aims as the
methods of government action.

References are often made to those modest and innocent aims of
governmental activity to show how unreasonable is any opposition
to the welfare state as such. But, once the rigid position that
government should not concern itself at all with such matters is
abandoned-a position which is defensible but has little to do with
freedom-the defenders of liberty commonly discover that the
program of the welfare state comprises a great deal more that is
represented as equally legitimate and unobjectionable. If, for in
stance, they admit' that they have no objection to pure-food laws,
this is taken to imply that they should not object to any govern
ment activity directed toward a desirable end. Those who at
tempt to delimit the functions of government in terms of aims
rather than methods thus regularly find themselves in the position
of having to oppose state action which appears to have only
desirable consequences or of having to admit that they h.ave no
general rule on which to base their objections to measures which,
though effective for particular purposes, would in their aggregate '
effect destroy a free society. Though the position that the state
should have nothing to do with matters not related to the mainte
nance of law and order may seem logical so long as we think of the
state solely as a coercive apparatus, we must recognize that, as a
service agency, it may assist without harm in the achievement of
desirable aims which perhaps could not be achieved otherwise.
The reason why many of the new welfare activities of government
are a threat to freedom, then, is that, though they are presented
as mere service activities, they really constitute an exercise of the
coercive powers of government and rest on its claiming exclusive
rights in certain fields.

5. The current situation has greatly altered the task of the de
fender of liberty and made it much more difficult. So long as the
danger came from socialism of the frankly collectivist kind, it was
possible to argue that the tenets of the socialists were simply
false: that socialism would not achieve what the socialists wanted
and that it would produce other consequences which they would
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not like. We cannot argue similarly against the welfare state, for
this term does not designate a definite system. What goes under
that name is a conglomerate of so many diverse and even contra
dictory elements that, while some of them may make a free society
more attractive, others are incompatible with it or may at least
constitute potential threats to its existence.

We shall see that some of the aims of the welfare state can be
realized without detriment to individual liberty, though not
necessarily by the methods which seem the most obvious and are
therefore most popular; that others can be similarly achieved to a
certain extent, though only at a cost much greater than people
imagine or would be willing to bear, or only slowly and gradually
as wealth increases; and that, finally, there are others-and they
are those particularly dear to the hearts of the socialists-that
cannot be realized in a society that wants to preserve personal
freedom.

There are all kinds of public amenities which it may be in the
, interest of all members of the community to provide by common

effort, such as parks and museums, theaters and facilities for
sports-though there are strong reasons why they should be pro
vided by local rather than national authorities. There is then the
important issue of security, of protection against risks common to
all, where government can often either reduce these risks or assist
people to provide against them. Here, however, an important dis
tinction has to be drawn between two conceptions of security: a
limited security which can be achieved for all and which is, there
fore, no privilege, and absolute security, which in a free society
cannot be achieved for all. The first of these is security against
severe physical privation, the assurance of a given minimum of
sustenance for all; and the second is the assurance of a given
standard of life, which is determined by comparing the standard
enjoyed by a person or a group with that of others. The distinc
tion, then, is that between the security of an equal minimum in
comefor all and the security of a particular income that a person
is thought to deserve.15 The latter is closely related to the third
main ambition that in~pires the welfare state: the desire to use the
powers of government to insure a more even or more just distribu
tion of goods. Insofar as this means that the coercive powers of
government are to be used to insure that particular people get
particular things, it requires a kind of discrimination between, and
an unequal treatment of,different people which is irreconcilable
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with a free society. This is the kind of welfare state that aims at
"social justice" and becomes "primarily a redistributor of in
come."I6 It is bound to lead back to socialism and its coercive and
essentially arbitrary methods.

6. Though some of the aims of the welfare statecan be achieved
only by methods inimical to liberty, all its aims may be pursued by
such methods. The chief danger today is that, once an aim of
government is accepted as legitimate, it is then assumed that even
means contrary to the principles of freedom may be legitimately
employed. The unfortunate fact is that, in the majority of fields,
the most effecti ve, certain, and speedy way of reaching a given end
will seem to be to direct all available resources toward the now
visible solution. To the ambitious and impatient reformer, filled
with indignation at a particular evil, nothing short of the complete
abolition of that evil by the quickest and most direct means will
seem adequate. If every person now suffering from unemploy
ment, ill health, or inadequate provision for his old age is at once
to be relieved of his cares, nothing short of an all-comprehensive
and compulsory scheme will suffice. But if, in our impatience to
solve such problems immediately, we give government exclusive
and monopolistic powers, we may find that we have been short
sighted. If the quickest way to a now visible solution becomes the '
only permissible one and all alternative experimentation is pre
cluded, and if what now seems the best method of satisfying a need
is made the sole starting point for all future development, we may
perhaps reach our present goal sooner, but we shall probably at
the same time prevent the emergence of more effective alternative
solutions. It is often those who are most anxious to use our exist
ing knowledge and powers to the full that do most to impair the
future growth of kn<;?wledge by the methods they use. The con
trolled single-channel development toward which impatience and
administrative convenience have frequently inclined the reformer
and which, especially in the field of social insurance, has become
characteristic of the modern welfare state may well become the
chief obstacle to future improvement.

If government wants not merely to facilitate the attainment of
certain standards by the individuals but to make certain that
everybody attains them it can do so only by depriving individuals
of any choice in the matter. Thus the welfare state becomes a
household state in which a paternalistic power controlsffiost ot
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the income of the community and allocates it to individuals in the
forms and quantities which it thinks they need or deserve.

In many fields persuasive arguments based on considerations ot
efficiency and economy can be advanced in favor of the state's
taking sole charge of a particular service; but when the state
does so, the result is usually not only that those advantages soon
prove illusory but that the character of the services becomes en
tirely different from that which they would have had if they had
been provided by competing agencies. If, instead of administering
limited resources put under its control for a specific service, gov
ernment uses its coercive powers to insure that men are given what
some expert thinks they need; if people thus can no longer exercise
any choice in some of the most important matters of their lives,
such as health, employment, housing, and provision for old age,
but must accept the decisions made for them by appointed author
ityon the basis of its evaluation of their need; if certain services
become the exclusive domain of the state, and whole professions-

, be it medicine, education, or insurance-come to exist only as
unitary bureaucratic hierarchies, it will no longer be competitive
experimentation but solely the decisions of authority that will de
termine what men shall get,17

The same reasons that generally make the impatient reformer
wish to organize such services in the form of governmen t monopo
lies lead him also to believe that the authorities in charge should
be given wide discretionary powers over the individual. If the ob
jective were merely to improve opportunities for all by supplying
certain specific services according to a rule, this could be attained
on essentially business lines. But we could then never be sure that
the results for all individuals would be precisely what we wanted.
If each individual is to be affected in some particular way, nothing
short of the individualizing, paternalistic treatment by a discre
tionary authority with powers of discriminating between persons
will do.

lt is sheer illusion to think that when certain needs of the citizen
havebecome the exclusive concern of a single bureaucratic ma
chine, democratic con'trol of that machine can then effectively
guard the liberty of the citizen. So far as the preservation of per
sonalliberty is concerned, the division of labor between a legisla
ture which merely says that this or that should be done18 and an
administrative apparatus which is given exclusive power to carry
out these instructions is the most dangerous arrangement possible.
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All experience confirms what is "clear enough from American as
well as from English experience, that the zeal of the administrative
agencies to achieve the immediate ends they see before them leads
them to see their function out of focus and to assume that con
stitutionallimitations and guaranteed individual rights must give
way before their zealous efforts to achieve what they see as a
paramount purpose of government."19

It would scarcely be an exaggeration to say that the greatest
danger to liberty today comes from the men who are most needed
and most powerful in modern government, namely, the efficient
expert administrators exclusively concerned with what they re
gard as the public good. Though theorists may still talk about
the democratic control of these activities, all who have direct ex
perience in this matter agree that (as one recent English writer put
it) "if the Minister's control ... has become a myth, the control of
Parliament is and always has been the merest fairy tale."20 I t is
inevitable that this sort of administration of the welfare of the
people should become a self-willed and uncontrollable apparatus
before which the individual is helpless, and which becomes in
creasingly invested with all the mystique of sovereign authority
the Hoheitsverwaltung or Herrschajtstaat of the German tradition
that used to be so unfamiliar to Anglo-Saxons that the strange
term "hegemonic"21 had to be coined to render its meaning.

7. It is not the aim of the following chapters to expound a com
plete program of economic policy for a free society. We shall be
concerned mainl.y with those comparatively new aspirations whose
place in a free society is still uncertain, concerning which our vari
ous positions are still floundering between extremes, and where the

• need for principles which will help us to sort out the good from the
bad is most urgent. The problems we shall select are chiefly those
which seem particularly important if we are to rescue some of the
more modest and legitimate aims from the discredit which over
ambitious attempts may well bring to all actions of the welfare
state.

There are many parts of government activity which are of the
highest importance for the preservation of a free society but which
we cannot examine satisfactorily here. First of all, we shall have to
leave aside the whole complex of problems which arise from inter
national relations-not only because any serious attempt to con
sider these issues would unduly expand this book but also !:?ecause
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an adequate treatment would require philosophical foundations
other than those we have been able to provide. Satisfactory solu
tions to these problems will probably not be found as long as we
have to accept as the ultimate units of international order the his
torically given entities known as sovereign nations. And to what
groups we should entrust the various powers of government if we .
had the choice is far too difficult a question to answer briefly. The
moral foundations for a rule of law on an international scale seem
to be completely lacking still, and we should probably lose what
ever advantages it brings within the nation if today we were to
entrust any of the new powers of government to supra-national
agencies. I will merely say that only makeshift solutions to prob
lems of international relations seeJ1l possible so long as we have yet
to learn how to limit the powers of all government effectively and
how to divide these powers between the tiers of authority. It
should also be said that modern developments in national policies
have made the international problems very much more difficult

, than they would have been in the nineteenth century.22 I wish to
add here my opinion that, until the protection of individual free
dom is much more firmly secured than it is now, the creation of
a world state probablv would be a greater danger to the future of
civilization than even war.~a

Hardly less important than the problems of international rela
tions is that of centralization versus decentralization of govern
mental functions. In spite of its traditional connection with most
of the problems we shall be discussing, we shall not be able to
consider it systematically. While it has always been characteristic
of those favoring an increase in governmen tal powers to support
maximum concentration of these powers, those mainly concerned
with individual liberty have generally advocated decentralization.
There are strong reasons why action by local authorities generally
offers the next-best solution where private initiative cannot be
relied upon to provide certain services and where some sort of
collective action is therefore needed; for it has many of the ad
vantages of private enterprise and fewer of the dangers of the
coercive action of government. Competition between local authori
ties or between larger units within an area where there is freedom
of movement provides in a large measure that opportunity for ex
perimentation with alternative methods which will secure most of
the advantages of free growth. Though the majority of individuals
may never contemplate a change of residence, there will usually be
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enough people, especially 'among the young and more enterprising,
to make it netessary for the local authorities to provide as good
services at as reasonable costs as their competitors.24 It is usually
the authoritarian planner who, in the interest of uniformity, gov
ernmental efficiency, and administrative convenience, supports
the centralist tendencies and in this receives the strong support ot
the poorer majorities, who wish to be able to tap the resources of
the wealthier regions.

8. There are several other important problems of economic
policy that we can mention only in passing. Nobody will deny that
economic stability and the prevention of major depressions de
pends in part on government action. We shall have to consider
this problem under the subjects of employment and monetary
polity. But a systematic survey would lead us into highly tech
nical and controversial issues of economic theory, where the posi
tion I should have to take as the result of my specialized work in
this field would be largely independent of the principles discussed
in the present book.

Similarly, the subsidization of particular efforts out of funds
raised by taxation, which we shall have to consider in connection
with housing, agriculture, and education, raises problems of a
more general nature. We cannot dismiss them simply by maintain- '
ing that no government subsidies should ever be given, since in
some unquestioned fields of government activity, such as defense,
it is probably often the best and least dangerous method of stimu
lating necessary developments and is often to be preferred to the
government's taking over completely. Probably the only general
principle that can be laid down with respect to subsidies is that
they can never be justified in terms of the interest of the immediate
beneficiary (whether it be the provider of the subsidized service
or its consumer) but only in terms of the general benefits which
may be enjoyed by all citizens-i.e., the general welfare in the true
sense. Subsidies are a legitimate tool of policy, not as a means of
income redistribution, but only as a means of using the market to
provide services which cannot be confined to those who individual-
ly pay for them.

The most conspicuous gap in the following survey is probably
the omission of any systematic discussion of enterprise monopoly.
The subject was excluded after careful consideration mainly be
cause it seemed not to possess the importance commonly attached
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to it.25 For liberals antimonopoly policy has usually been the
main object of their reformatory zeal. I believe I have myself in
the past used the tactical argument that we cannot hope to curb
the coercive powers of labor unions unless we at the same time at
tack enterprise monopoly. I have, however, become convinced
that it would be disingenuous to represent the existing monopolies
in the field of labor and those in the field of enterprise as being of
the same kind. This does not mean that I share the position of
some authors26 who hold that enterprise monopoly is in some re
spects beneficial and desirable. I still feel) as I did fifteen years
ago)27 that it may be a good thing if the monopolist is treated as a
sort of whipping boy of economic policy; and I recognize that, in
the United States, legislation has succeeded in creating a climate
of opinion unfavorable to monopoly. So far as the enforcement of
general rules (such as that of non-discrimination) can curb
monopolistic powers, such action is all to the good. But what can

,be done effectively in this field must take the form of that gradual
. improyement of our law of corporations, patents, and taxation,
on which little that is useful can be said briefly. I have become in
creasingly skeptical, however, about the beneficial character of
any discretionary action of government against particular mo
nopolies) and I am seriously alarmed at the arbitrary nature of all
policy aimed at limiting the size of individual enterprises. And
when policy creates a state of affairs in which) as is true of some
enterprises in the United States, large firms are afraid to compete
by lowering prices because this may expose them to antitrust
action) it becomes an absurdity.

Current policy fails to recognize that it is not monopoly as such,
or bigness, but only obstacles to entry into an industry or trade
and certain other monopolistic practices that are harmful.
Monopoly is certainly undesirable, but only in the same sense in
which scarcity is undesirable; in neither case does this mean that
we can avoid it.28 It is one of the unpleasant facts of life that cer
taincapacities (and also certain advantages and traditions of
particular organizatio~s) cannot be duplicated, as it is a fact that
certain goods are scarce. I t does not make sense to disregard this
fact and to attempt to create conditions "as if" competition were
effective. The law cannot effectively prohibit states of affairs but
only kinds of action. All we can hope for is that, whenever the
possibility of competition again appears, nobody will be prevented
from taking advantage of it. Where monopoly rests on man-made
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obstacles to entry into a market, there is every case for removing
them. There is also a strong case for prohibiting price discrimina
tion so far as is possible by the application of general rules. But
the record of governments in this field is so deplorable that it is as
tounding that anyone should still expect that giving governments
discretionary powers will do anything but increase those obstacles.
It has been the experience of all countries that discretionary powers
in the treatment of monopoly are soon used to distinguish between

,"good" and "bad" monopolies and that authority soon becomes
more concerned wi th protecting the supposedly good than with pre
venting the bad. I doubt whether there are any "good" monopolies
that deserve protection. But there will always be inevitable mo
nopolies whose transitory and temporary character is often turned
into a permanent one by the solicitude of government.

But, though very little is to be hoped for from any specific
government action against enterprise monopoly, the situation is
different where governments have deliberately fostered the
growth of monopoly and even failed to perform the primary func
tion of government-the prevention of coercion, by granting
exceptions from the general rules of law-,as they have been doing
for a long time in the field of labor. It is unfortunate that in a
democracy, after a period in which measures in favor of apartic
ular group have been popular, the argument against privilege be- '
comes an argument against the groups that in recent times have
enjoyed the special favor of the public because they were thought
to need and deserve special help. There can be no question, how
ever, that the basic principles of the rule of law have nowhere in
recent times been so generally violated and with such serious conse
quences as in the case of labor unions. Policy wi th respect to them
will therefore be the first major problem that we shall consider.
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CHAPTER EIGHTEEN

Labor Unions and
Employment

Government, long hostile to other monopolies, sud
denly sponsored and promoted widespread labor
monopolies, which democracy cannot endure, cannot
control without destroying, and perhaps cannot
destroy withollt destroying itself.

HENRY C. SIMONS

1. Public policy concerning labor unions has, in little more than a
century, moved from one extreme to the other. From a state in
which Ii ttle the unions could do was legal if they were not pro
hibited altogether, we have now reached a state where they have
become uniquely privileged institutions to which the general rules
of law do not apply. They have become the only important in
stance in which governments signally fail in their prime function
the prevention of coercion and violence.

This development has been greatly assisted by the fact that
unions were at first able to appeal to the general principles of
libertyl and then retain the support of the liberals long after all
discrimination against them had ceased and they had acquired
exceptional privileges.,In few other areas are progressives so little
willing to consider the reasonableness of any particular measure
but generally ask only whether it is "for or against unions" or, as
it is usually put, "for or against labor."2 Yet the briefest glance at
the history of the unions should suggest that the reasonable posi
tion must lie somewhere between the extremes which mark their
evolution.
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Most people, 'however, have so little realization of what has
happened that they still support the aspirations of the unions in
the belief that they are struggling for "freedom of association,"
when this term has in fact lost its meaning and the real issue has
become the freedom of the individual to join or not to join a union.
The existing confusion is due in part to the rapidity with which
the character of the problem has changed; in many countries vol
untary associations of workers had only just become legal when
they began to use coercion to force unwilling workers into mem
bership and to keep non-members out of employment. Most peo
ple probably still believe that a "labor dispute" normally means a
disagreement about remuneration and the conditions of employ
ment, while as often as not its sole cause is an attempt on the part
of the unions to force unwilling workers to join..

The acquisition of privilege by the unions has nowhere been as
spectacular as in Britain, where the Trade Dispute Act of 1906
conferred "upon a trade union a freedom from civil liability for
the commission of even the most heinous wrong by the union or
its servant, and in short confer[red] upon every trade union a privi
lege and protection not possessed by any other person or body of
persons, whether corporate or incorporate."3 Similar friendly legis
lation helped the unions in the United States, where first the Clay
ton Act of 1914 exempted them from the antimonopoly provisions '
of the Sherman Act; the Norris-LaGuardia Act of 1932 "went a
long way to establish practically complete immunity of labor
organizations for torts";4 and, finally, the Supreme Court in a
crucial decision sustained "the claim of a union to the right to deny
participation in the economic worId to an employer."5 More or less
the same situation had gradually come to exist in most European
countries by the 1920's, "less through explicit legislative permis
sion than by the tacit toleration by authorities and courts."6
Everywhere the legalization of unions was interpreted as a legal
ization of their main purpose and as recogni tion of their righ t to
do whatever seemed necessary to achieve this purpose-namely,
monopoly. More and more they came to be treated not as a group
which was pursuing a legitimate selfish aim and which, like every
other interest, must be kept in check by, competing interests
possessed of equal rights, but as a group whose aim~the ex
haustive and comprehensive organization of all labor~must be
supported for the good of the public. 7

Al though fl agran t abuses of their powers by the unions have
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often shocked public opinion in recent times and uncritical pro
union sentiment is on the wane, the public has certainly not yet
become aware that the existing legal position is fundamentally
wrong and that the whole basis of our free society is gravely
threatened by the powers arrogated by the unions. We shall not be
concerned here with those criminal abuses of union power that
have lately attracted much attention in the United States, al
though they are not entirely unconnected with the privileges that
unions legally enjoy. Our concern will be solely with those powers
that unions today generally possess, either with the explicit per
mission of the law or at least with the tacit toleration of the law
enforcing authorities. Our argument will not be directed against
labor unions as such; nor will it be confined to the practices that
are now widely recognized as abuses. But we shall direct our at
tention to some of their powers which are now widely accepted as
legitimate, if not as their "sacred rights." The case against these
is strengthened rather than weakened by the fact that unions

, have often shown much restraint in exercising them. It is precisely
because, in the existing legal situation, unions could do infinitely
more harm than they do, and because we owe it to the moderation
and good sense of many union leaders, that the situation is not
much worse that we cannot afford to allow the present state of
affairs to con tinue. 8

2. It cannot be stressed enough that the coercion which unions
have been permitted to exercise contrary to all principles of free
dom under the law is primarily the coercion of fellow workers.
Whatever true coercive power unions may be able to wield over
employers is a consequence of this primary power of coercing other
workers; the coercion of employers would lose most of its objec
tionable character if unions were deprived of this power to exact
unwilling support. Neither the right of voluntary agreement be
tween workers nor even their right to withhold their services in
concert is in question. I t should be said, however, that the latter
the right to strike-though a normal right, can hardly be re
garded as an inalienable right. There are good reasons why in
certain employments it should be part of the terms of employment
that the worker should renounce this right; i.e., such employ
ments should involve long-term obligations on the part of the
workers, and any concerted attempts to break such contracts
should be illegal.
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It is true that any union effectively controlling all potential
workers of a firm or industry can exercise almost unlimited pres
sure on the employer and that, particularly where a great amount
of capital has been invested in specialized equipment, such a
union can practically expropriate the owner' and command nearly
the whole return of his enterprise.9 The decisive point, however,
is that this will never be in the interest of all workers-except in
the unlikely case where the total gain from such action is equally
shared among them, irrespective of whether they are employed
or not-and that, therefore, the union can achieve this only by
coercing some workers against their interest to support such a
concerted move.

The reason for this is that workers can raise real wages above the
level that would prevail on a free market only by limiting the
supply, that is, by withholding part of labor. The interest of those
who will get employment at the higher wage will therefore always
be opposed to the interest of those who, in consequence, will find
employment only in the less highly paid jobs or who will not be
employed at all.

The fact that unions will ordinarily first make the employer
agree to a certain wage and then see to it that nobody will be em
ployed for less makes little difference. Wage fixing is quite asef
fective a means as any other of keeping out those who could be '
employed only at a lower wage. The essential point is that the
employer will agree to the wage only when he knows that the
union has the power to keep ou t others. lo As a general rule, wage
fixing (whether by unions or by authority) will make wages
higher than they would otherwise be only if they at e also higher
than the wage at which all willing workers can be employed.

Though unions may still often act on a contrary belief, there
can now be no doubt that they cannot in the long run increase real
wages for all wishing to work above the level that would establish
itself in a free market-though they may well push up the level of
money wages, with consequences that will occupy us later. Their
success in raising real wages beyond that point, if itis to be more
than temporary, can benefit only a particular group at the expense
of others. It will therefore serve only a sectional interest even when
it obtains the support of all. This· means that strictly voluntary
unions, because their wage policy would not be in the interest of
all workers, could not long receive the support of all. Unions that
had no power to coerce outsiders would thus not be strong ..enough
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to force up wages above the level at which all seeking work could
be employed, that is, the level that would establish itself in a truly
free market for labor in general.

But, while the real wages of all the employed can be raised by
union action only at the price of unemployment, unions in par
ticular industries or crafts may well raise the wages of their mem
bers by forcing others to stay in less-well-paid occupations. How
great a distortion of the wage structure this in fact causes is
difficult to say. If one remembers, however, that some unions find
it expedient to use violence in order to prevent any influx into their
trade and that others are able to charge high premiums for ad
mission (or even to reserve jobs in the trade for children of present
members), there can be little doubt that this distortion is consider
able. It is important to note that such policies can be employed
successfully only in relatively prosperous and highly paid occupa
tions and that they will therefore result in the exploitation of the
relatively poor by the better-off. Even though within the scope of

'anyone union its actions may tend to reduce differences in re
muneration, there can be little doubt that, so far as relative wages
in major industries and trades are concerned, unions today are
largely responsible for an inequality which has no function and is
entirely the result of privilege.n This means that their activities
necessarily reduce the productivity of labor all around and there
fore also the general level of real wages; because, if union action
succeeds in reducing the number of workers in the highly paid
jobs and in increasing the number of those who have to stay in
the less remunerative ones, the result must be that the over-all
average will be lower. It is, in fact, more than likely that, in
countries where unions are very strong, the general level of real
wages is lower than it would otherwise be.12 This is certainly true
of most countries of Europe, where union policy is strengthened
by the general use of restricti ve practices of a "make-work" char
acter.

If many still accept as an obvious and undeniable fact that the
general wage level has risen as fast as it has done because of the
efforts of the unions, they do so in spite of these unambiguous con
clusions of theoretical analysis-and in spite of empirical evidence
to the contrary. Real wages have often risen much faster when
unions were weak than when they were strong; furthermore, even
the rise in particular trades or industries where labor was not
organized has frequently been much faster than in highly organ-
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ized and equally prosperous industries.u The common impression
to the contrary is due partly to the fact that wage gains, which are
today mostly obtained in union negotiations, are for that reason
regarded as obtainable only in this manner14 and even more to the
fact that, as we shall presently see, union activity does in fact
bring about a continuous rise in money wages exceeding the in
crease in real wages. Such increase in money wages is possible
without producing general unemployment only because it is regu
larly made ineffective by inflation-indeed, it must be if full em
ployment is to be maintained.

3. Ifunions have in fact achieved much less by their wage policy
than is generally believed, their activities in this field are neverthe
less economically very harmful and politically exceedingly danger
ous. They are using their p6wer in a manner which tends to make
the market system ineffective and which, at the same time, gives
them a control of the direction of economic activity that would be
dangerous in the hands of government but is intolerable if exer
cised by a particular group. They do so through their influence on
the relative wages of differen t groups of workers and through their
constant upward pressure on the level of money wages, with its
inevitable inflationary consequences.

The effect on relative wages is usually greater uniformity and '
rigidity of wages wi thin anyone union-controlled group and greater
and non-functional differences in wages between different groups.
This is accompanied by a restriction of the mobility of labor, of
which the former is either an effect or a cause. We need say no
more about the fact that this may benefi t particular groups but
can only lower the productivity and therefore the incomes of the
workers in general. Nor need we stress here the fact that the
greater stability of the wages of particular groups which unions
may secure is likely to involve greater instability of employment.
What is important is that the accidental differences in union power
of the different trades and industries will produce not only gross
inequalities in remuneration among the workers which have no
economic justification but uneconomic disparities in the develop
ment of different industries. Socially important industries, such as
building, will be greatly hampered in their development and will
conspicuously fail to satisfy urgent needs simply because their
character offers the unions special opportunities for coercive
monopolistic practices. I5 Because unions are most powerfl!J where
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capital investments are heaviest, they tend to become a deterrent
to investment-at present probably second only to taxation.
Finally, it is often union monopoly in collusion with enterprise
that becomes one of the chief foundations of monopolistic control
of the industry concerned. •

The chief danger presented by the current development of
unionism is that, by establishing effective monopolies in the supply
of the different kinds of labor, the unions will prevent competition
from acting as an effective regulator of the allocation of all re
sources. But if competition becomes ineffective as a means of such
regulation, some other means will have to be adopted in its place.
The only alternative to the market, however, is direction by au
thority. Such direction clearly cannot be left in the hands of
particular unions with sectional interests, nor can it be adequately
performed by a unified organization of all labor, which would there
by become not merely the strongest power in the state but a power
completely controlling the state. Unionism as it is now tends, how-.

,ever, to produce that very system of over-all socialist planning
which few unions want and which, indeed, it is in their best
interest to avoid.

4. The unions cannot achieve ~heir principal aims unless they
obtain complete control of the supply of the type of labor with
which they are concerned; and, since it is not in the interest of all
workers to submit to such control, some of them must be induced
to act against their own interest. This may be done to some extent
through merely psychological and moral pressure, encouraging the
erroneous belief that the'unions benefit all workers. Where they
succeed in creating a general feeling that every worker ought, in
the interest of his class, to support union action, coercion comes to
be accepted as a legitimate means of making a recalcitrant worker
do his duty. Here the unions have relied on a most effective tool,
namely, the myth that it is. due to their efforts that the standard
of living of the working class has risen as fast as it has done and
that only through their continued efforts will wages continue to
increase as fast as possible-a myth in the assiduous cultivation of
which the unions have usually been actively assisted by their op
ponents. A departure from such a condition can come only from
a truer insight into the facts, and whether this will be achieved
depends on how effectively economists do their job of enlightening
public opinion. .
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But though this kind of moral pressure exerted by the unions
may be very powerful, it would scarcely be sufficient to give them
the power to do real harm. Union leaders apparently agree with
the students of this aspect of unionism that much stronger forms
of coercion are needed if the unions are to achieve their aims. I t is
the techniques of coercion that unions have developed for the
purpose of making membership in effect compulsory, what they
call their "organizational activities" (or, in the United States,
"union security"-a curious euphemism) that give them real
power. Because the power of truly voluntary unions will be re
stricted to what are common interests of all workers, they have
come to direct their chief efforts to the forcing of dissenters to
obey their will.

They could never have been successful in this without the sup
port of a misguided public opinion and the acti ve aid of govern
ment. Unfortunately, they have to a large extent succeeded in
persuading the public that complete unionization is not only legiti
mate but important to public policy. To say that the workers have
a right to form unions, however, is not to say that the unions have
a right to exist independently of the will of the individual workers.
Far from being a public calamity, it would indeed be a highly
desirable state of affairs if the workers should not feel it necessary
to form unions. Yet the fact that it is a natural aim of the unions
to induce all workers to join them has been so interpreted as to
mean that the unions ought to be entitled to do whatever seems
necessary to achieve this aim. Similarly, the fact that it is legiti
mate for unions to try to secure higher wages has been in terpreted
to mean that they must also be allowed to do whatever seems
necessary to succeed in their effort. In particular, because striking
has been accepted as a legitimate weapon of unions, it has come
to be believed that they must be allowed to do whatever seems
necessary to make a strike successful. In general, the legalization
of unions has come to mean that whatever methods they regard
as indispensable for their purposes are also to be treated as legal.

The present coercive powers of unions thus rest chiefly on the
use of methods which would not be tolerated for any other pur
pose and which are opposed to the protection of the individual's
private sphere. In the first place, the unions rely-to a much
greater extent than is commonly recognized-on the use of the
picket line as an instrument of intimidation. That even so-called
"peaceful" picketing in numbers is severely coercive and the con-
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doning of it constitutes a privilege conceded because of its pre
sumed legitimate aim is shown by the fact that it can be and is
used by persons who themselves are not workers to force others to
form a union which they will control, and that it can also be used
for purely political purposes or to give vent to animosity against
an unpopular person. The aura of legitimacy conferred upon it
because the aims are often approved cannot alter the fact that it
represents a kind of organized pressure upon individuals which in
a free society no private agency should be permitted to exercise.

Next to the toleration of picketing, the chief factor which en
ables unions to coerce individual workers is the sanction by both
legislation and jurisdiction of the closed or union shop and its
varieties. These constitute contracts in restraint of trade, and only
their exemption from the ordinary rules of law has made them
legitimate objects of the "organizational activities" of the unions.
Legislation has frequently gone so far as to require not only that
a contract concluded by the representatives of the majority of the

,workers of a plant or industry be available to any worker who
wishes to Jake advantage of it, but that it apply to all employees,
even if they should individually wish and be able to obtain a differ
ent combination of advantages.16 We must also regard as inadmis
sible methods of coercion all secondary strikes and boycotts which
are used not as an instrument of wage bargaining but solely as a
means of forcing other workers to fall in with union policies.

Most of these coercive tactics of th.e unions can be practiced,
moreover, only because the law has exempted groups of workers
from the ordinary responsibility of joint action, either by allowing
them to avoid formal incorporation or by explicitly exempting
their organizations from the general rules applying to corporate
bodies. There is no need to consider separately various other as
pects of contemporary union policies such as, to mention one,
industry-wide or nation-wide bargaining. Their practicability rests
on the practices already mentioned, and they would almost cer
tainly disappear if the basic coercive power of the unions were
removedP

5. It can hardly be denied that raising wages by the use of
coercion is today the main aim of unions. Even if this were their
sole aim, legal prohibition of unions would however, not be justi
fiable. In a free society much that is undesirable has to be tolerated
if it cannot be prevented without discriminatory legislation. But
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the control of wages is even now not the only function of the
unions; and they are undoubtedly capable of rendering services
which are not only unobjectionable but definitely useful. If their
only purpose were to force up wages by coercive action) they would

. probably disappear if deprived of coercive ppwer. But unions have
other useful functions to perform) and) though it would be con
trary to all our principles even to consider the possibility of pro
hibiting them altogether) it is desirable to show explicitly why
there is no economic ground for such action and why, as truly
voluntary and non-coercive organizations, they may have impor
tant services to render. It is in fact more than probable that
unions will fully develop their potential usefulness only after they
have been diverted from their present antisocial aims by an effec
tive prevention-of the use of coercion.Is

Unions without coercive powers would probably playa useful
and important role even in the process of wage determination. In
the first place) there is often a choice to be made between wage in
creases, on the one hand, and, on the other) alternative benefi ts
which the employer could provide at the same cost but which he
can provide only if all or most of the workers are willing to accept
them in preference to addition:I1 pay. There is also the fact that
the relative position of the individual on the wage scale is often
nearly as important to him as his absolute position. In any hier- ,
archical organization it is important that the differentials between
the remuneration for the different jobs and the rules of promotion
are felt to be just by the majority,19 The most effective way of
securing consent is probably to have the general scheme agreed
to in collective negotiations in which all the different interests are
represented. Even from the employer's point of view it would be
difficult to conceive of any other way of reconciling all the differ
ent considerations that in a large organization have to be taken
into account in arri ving at a satisfactory wage structure. An agreed
set of standard terms, available to all who wish to take advantage
of them, though not excluding special arrangements in individual
cases) seems to be required by the needs of large-scale organiza
tions.

The same is true to an even greater extent of all the general
problems relating to conditions of work other than individual re
muneration, those problems which truly concern all employees
and which, in the mutual interest of workers and employers)
~hould be regulated in a manner that takes account of ~s many
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desires as possible. A large organization must in a great measure
be governed by rules, and such rules are likely to operate most
effectively if drawn up with the participation of the workers.20

Because a contract between employers and employees regulates
not only relations between them but also relations between the
various groups of employees, it is often expedient to give it the
character of. a multilateral agreement and to provide in certain
respects, as in grievance procedure, for a degree of self-government
among the employees.

There is, finally, the oldest and most beneficial activity of the
unions, in which as "friendly societies" they undertake to assist
members in providing against the peculiar risks of their trade.
This is a function which must in every respect be regarded as a
highly desirable form of self-help, albei t one which. is gradually
being taken over by the welfare state. We shall leave the question
open, however, as to whether any of the above arguments justify
unions of a larger scale than that of the plant or corporation.

An entirely different matter, which we can mention here only
in passing, is the claim of unions to participation in the conduct
of business. Under the name of "industrial democracy" or, more
recently, under that of "co-determination," this has acquired
considerable popularity, especially in Germany and to a lesser
degree in Britain. It represents a curious recrudescence of the ideas
of the syndicalist branch of nineteenth-century socialism, the
least-thought-out and most impractical form of that doctrine.
Though these ideas have a certain superficial appeal, they reveal
inherent contradictions when examined. A plant or industry can
not be conducted in the interest of some permanent distinct body
of workers if it is at the same time to serve the interests of the
consumers. Moreover, effective participation in the direction of
an enterprise is a full-time job, and anybody so engaged soon
ceases to have the outlook and interest of an employee. It is not
only from the point of view of the employers, therefore, that such
a plan should be rejected; there are very good reasons why in the
United States union leaders have emphatically refused to assume
any responsibility in the conduct of business. For a fuller exami
nation of this problem we must, however, refer the reader to the
careful studies, now available, of all its implications.21

6. Though it may be impossible to protect the individual
against all union coercion so long as general opinion regards it as
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legitimate, most students of the subject agree that comparatively
few and, as they may seem at first, minor changes in law a,nd
jurisdiction would suffice to produce far-reaching and probably
decisive changes in the existing situation. 22 The mere withdrawal
of the special priyileges either explicitly granted to the unions or
arrogated by them with the toleration of the courts would seem
enough to deprive them of the more serious coercive powers which
they now exercise and to channel their legitimate selfish interests
so that they would be socially beneficial.

The essential requirement is that true freedom of association
be assured and that coercion be treated as equally illegitimate
whether employed for or against organization, by the employer or
by the employees. The principle that the end does not justify the
means and that the aims of the unions do not justify their exemp
tion from the general r.ules oflaw should be strictly applied. Today
this means, in the first place, that all picketing in numbers should
be prohibited, since it is not only the chief and regular c~use of
violence but even in its most peaceful forms is a means of coercion.
Next, the unions should not be permitted to keep non-members
out of any employment. This means that closed- and union-shop
contr<tcts (including such varieties as the "maintenance of mem
bership" and "preferential hiring" clauses) must be treated as
contracts in restraint of trade and denied the protection of the '
law. They differ in no respect from the "yellow-dog contract"
which prohibits the individual worker from joining a union and
which is commonly prohibited by the law.

The invalidating of all such contracts would, by removing the
chief objects of secondary strikes and boycotts, make these and
similar forms of pressure largely ineffective. It would be necessary,
however, also to rescind all legal provisions which make contracts
concluded with the representatives of the majority of workers of
a plant or industry binding on all employees and to deprive all
organized groups of any right of concluding contracts binding on
men who have not voluntarily delegated this authority to them. 23

Finally, the responsibility for organized and concerted action in
conflict with contractual obligations or the general law must be
firmly placed on those in whose hands the decision lies, irrespec
tive of the particular form of organized action adopted.

It would not be a valid objection to maintain that any legisla
tion making certain types of contracts invalid would be contrary
to the principle of freedom of contract. We have seen b~Iore (in
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chap. ·xv) that this principle can never mean that all contracts
will be legally binding and enforcible. I t means merely that all
contracts must be judged according to the same general rules and
that no authority should be given discretionary power to allow or
disallow particular contracts. Among the contracts to which the
law ought to deny validity are contracts in restraint of trade.
Closed- and union-shop contracts fall clearly into this category.
If legislation) jurisdiction) and the tolerance of executive agencies
had not created privileges for the unions) the need for special legis
lation concerning them would probably not have arisen in com
mon-law countries. That there is such a need is a matter for regret)
and the believer in liberty will regard any legislation of this kind
with misgivings. But) once special privileges have become part of
the law of the land) they can be removed only by special legisla
tion .. Though there ought to be no need for special "right-to
work laws," it is difficult to deny-that the situation created in the
United States by legislation and by the decisions of the Supreme
tourt may make special legislation the only practicable way of
restoring the principles of freedom. 24

The specific measures which would be required in any given
country to reinstate the principles of free association in the field
of labor will depend on the situation created by its individual
development. The situation in the United States is of special in
terest) for here legislation and the decisions of the Supreme Court
have probably' gone further than elsewhere25 in legalizing union
coercion and very far in conferring discretionary and essentially
irresponsible powers on administrative authority. But for further
details we must refer the reader to the important study by Profes
sor Petro on The Labor Policy oj the Free Society/6 in which the
reforms required are fully described.

Though all the changes needed to restrain the harmful powers
of the unions involve no more than that they be made to submit

, to the same general principles of law that apply to everybody else)
there can be no doubt that the existing unions will resist them
with all their power. They know that the achievement of what
they at present desire d~pends on that very coercive power which
will have to be restrained if a free society is to be preserved. Yet
the situation is not hopeless. There are developments under way
which sooner or later will prove to the unions that the existi.'.1g
state cannot last. They will find that, of the alternative courses
of further development open to them) submitting to the general
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principle that prevents all coercion will be greatly preferable in
the long run to continuing their present policy; for the latter is
bound to lead to one of two unfortunate consequences.

7. While labor unions cannot in the long' run substantially alter
the level of real wages that all workers can earn and are, in {act,
more likely to lower than to raise them, the same is not true of the
level of money wages. With respect to them, the effect of union
action will depend on the principles governing monetary policy.
What with the doctrines that are now widely accepted and the
policies accordingly expected from the monetary authorities, there
can be little doubt that current union policies must lead to con
tinuous and progressive inflation. The chief reason for this is that
the dominant "full-employment" doctrines explicitly relieve the
unions of the responsibility for any unemployment and place the
duty of preserving full employment on the monetary and fiscal
authorities. The only way in which the latter can prevent union
policy from producing unemployment is, however, to counter
through inflation whatever excessive rises in real wages unions
tend to cause.

In order to understand the situation into which we have been
led, it will be necessary to take a brief look at the intellectual,
sources of the full-employment policy of the "Keynesian" type.
The development of Lord Keynes's theories started from the cor
rect insight that the regular cause of extensive unemployment is
real wages that are too high. The next step consisted in the propo
sition that a direct lowering of money wages could be brought

. about only by a struggle so painful and prolonged that it could
not be contemplated. Hence he concluded that real wages must
be lowered by the process of lowering the value of money. This is
really the reasoning underlying the whole "full-employment"
policy, now so widely acceptedY If labor insists on a level of
money wages too high to allow of full employment, the supply of
money must be so increased as to raise prices to a level where the
real value of the prevailing money wages is no longer greater than
the productivity of the workers seeking employment. In practice,
this necessarily means that each separate union, in its attempt to
overtake the value of money, will never cease to insist on further
increases in money wages and that the aggregate effort of the
unions will thus bring about progressive inflation.

This would follow even if individual unions did no more than
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prevent any reduction in the money wages of any particular group.
Where unions make such wage reductions impracticable and wages
have generally become, as the economists put it, "rigid down
ward," all the changes in relative wages of the different groups
made necessary by the constantly changing conditions must be
brought about by raising all money wages except those of the
group whose relative real wages must fall. Moreover, the general
rise in money wages and the resulting increase in the cost of living
will generally lead to attempts, even on the part of the latter
group, to push up money wages, and several rounds of successive
wage increases will be required before any readjustment of rela
tive wages is produced. Since the need for adjustment of relative
wages occurs all the time, this process alone produces the wage
price spiral that has prevailed since the second World War, that
is, since full-employment policies became generally accepted.28

The process is sometimes described as though wage increases
directly produced inflation. This is not correct. 1£ the supply of
money and credit were not expanded, the wage increases would
rapidly lead to unemployment. But under the influence of a doc
trine that represents it as the duty of the monetary authorities to
provide enough money to secure Jull-employment at any given
wage level, it is politically inevitable that each round of wage in
creases should le~d to further inflation.29 Or it is inevitable until
the rise of prices becomes sufficiently marked and prolonged to
cause serious public alarm. Efforts will then be made to apply the
monetary brakes. But, because by that time the economy will
have become geared to the expectation of further inflation and
much of the existing employment will depend on continued mone
tary expansion, the attempt to stop it will rapidly produce sub
stantial unemployment. This will bring a renewed and irresistible
pressure for more inflation. And, with ever bigger doses of infla
tion, it may be possble for quite a long time to prevent the appear-

, ance of the unemployment which the wage pressure would other
wise cause. To the public at large it will seem as if progressive
inflation were the direct, consequence of union wage policy rather
than of an attempt to cure its consequences.

Though this race between wages and inflation is likely to go on
for some time, it cannot go on indefinitely without people coming
to realize that it must somehow be stopped. A monetary policy
that would break the coercive powers of the unions by producing
extensive and protracted unemployment must be excluded, for it
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would be politically and socially fatal. But if we do not succeed
in time in curbing union power at its source, the unions will soon
be faced with a demand for measures that will be much more dis
tasteful to the individual workers, if not t,he union leaders, than
the submission of the unions to the rule of law: the clamor will
soon be either for the fixing of wages by government or for the
complete abolition of the unions.

8. In the field of labor, as in any other field, the elimination of
the market as a steering mechanism would necessitate the re
placement of it by a system of administrative direction. In order
to approach even remotely the ordering function of the market,
such direction would have to co-ordinate the whole economy and
therefore, in the last resort, have 'to come from a single central
authority. And though such an authority might at first concern
itself only with the allocation and remuneration of labor, its policy
would necessarily lead to the transformation of the whole of socie
ty into a centrally planned and administered system, with all its
economic and political consequences.

In those countries in which inflationary tendencies have oper
ated for some time, we can observe increasingly frequent demands
for an "over-all wage policy." In the countries where these tenden-,
cies have been most pronounced, notably in Great Britain, it
appears to have become accepted doctrine among the intellectual
leaders of the Left that wages should generally be determined by
a "unified policy," which ultimately means that government must
do the determining. 30 If the market were thus irretrievably de
prived of its function, there would be no efficient way of distribut
ing labor throughout the industries, regions, and trades, other
than having wages determined by authority. Step by step, through
setting up an official conciliation and arbitration machinery with
compulsory powers, and through the creation of wage boards, we
are moving toward a situation in which wages will be determined
by what must be essentially arbitrary decisions of authority.

All this is no more than the inevitable outcome of the present
policies of labor unions, who are led by the desire to see wages
determined by some conception of "justice" rather than by the
forces of the market. But in no workable system could any group
of people be allowed to enforce by the threat of violence what it
believes it should have. And when not merely a few privileged
groups but most of the important sections of labor have become
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effectively organized for coercive action, to allow each to act
independently would not only produce the opposite of justice but
result in economic chaos. When we can no longer depend on the
impersonal determination of wages by the market, the only way
we can retain a viable economic system is to have them deter
mined authoritatively by government. Such determination must
be arbitrary, because there are no objective standards of justice
that could be applied. 31 As is true of all other prices or services,
the wage rates that are compatible with an open opportunity for
all to seek employment do not correspond to any assessable merit
or any independent standard of justice but must depend on condi
tions which nobody can control.

Once government undertakes to determine the whole wage
structure and is thereby forced to control employment and pro
duction, there will be a far greater destruction of the present
powers of the unions than their submission to the rule of equal

, law would in volve. Under such a system the unions will have
only the choice between becoming the willing instrument of gov
ernmental policy and being incorporated into the machinery of
government, on the one hand, and being totally abolished, on the
other. The former alternative is more likely to be chosen, since it
would enable the existing union bureaucracy to retain their posi
tion and some of their personal power. But to the workers it would
mean complete subjection to the control by a corporative state.
The situation in most countries leaves us no choice but to await
some such outcome or to retrace our steps. The present position
of the unions cannot last, for they can function only in a market
economy which they are doing their best to destroy.

9. The problem of labor unions constitutes both a good test of
our principles and an instructive illustration of the consequences
if they are infringed. Having failed in their duty of preventing

, private coercion, governments are now driven everywhere to
exceed their proper function in order to correct the results of that
failure and are therebyJed into tasks which they can perform only
by being as arbitrary as the unions. So long as the powers that the
unions have been allowed to acquire are regarded as unassailable,
there is no way to correct the harm done by them but to give the
state even greater arbitrary power of coercion. We are indeed
already experiencing a pronounced decline of the rule of law in
the field of labor. 32 Yet all that is really needed to remedy the
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situation is a return to the principles of the rule of law and to their
consistent application by legislative and executive authorities.

This path is still blocked, however, by the most fatuous of all
fashionable arguments, namely, that "we cannot turn the clock
back." One cannot help wondering whether 'those who habitually
use this cliche are aware that it expresses the fatalistic belief that
we cannot learn from our mistakes, the most abject ~dmission

that we are incapable of using our intelligence. I doubt whether
anybody who takes a long-range view believes that there is an
other satisfactory solution which the majority would deliberately
choose if they fully understood where the present developments
were leading. There are some signs that farsighted union leaders
are also beginning to recognize that, unless we are to resign OUf

selves to the progressive extinction of freedom, we must reverse
that trend and resolve to restore the rule of law and that, in order
to save what is valuable in their movement, they must abandon
the illusions which have guided it for so long. 33

Nothing less than a rededication of current policy to principles
already abandoned will enable us to avert the threatening danger
to freedom. What is required is a change in economic policy, for in
the present situation the tactical decisions which will seem to be
required by the short-term needs of government in successive
emergencies will merely lead us further into the thicket of arbi- '
trary controls. The cumulative effects of those palliatives which
the pursuit of contradictory aims makes necessary must prove
strategically fatal. As is true of all problems of economic policy,
the problem of labor unions cannot be satisfactorily solved by ad
hoc decisions on particular questions but only by the consistent
application of a principle that is uniformly adhered to in all fields.
There is only one such principle that can preserve a free society:
namely, the strict prevention of all coercion except in the enforce
ment of general abstract rules equally applicable to all.
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CHAPTER NINETEEN

Social Security

The doctrine of the saftty net, to catch thou who
fall, has bun made meaningless by the doctrine of
fair sharn for thou of us who are quite able to stand.

The Economist

1. In the Western world some provision for those threatened by
the extremes of indigence or starvation due to circumstances be
yond their control has long been accepted as a duty of the com
munity. The local arrangements which first supplied this need be
came inadequate when the growth oflarge cities and the increased
mobility of men dissolved the old neighborhood ties; and (if the
responsibility of the local authorities was not to produce obstacles
to movement) these services had to be organized nationally and
special agencies created to provide them. What we now know as
public assistance or relief, which in various forms is provided in all
countries, is merely the old poor law adapted to modern condi
tions. The necessity of some such arrangement in an industrial
society is unquestioned-be it only in the interest of those who
require protection against acts of desperation on the part of the

, needy.
It is probably .inevitablethat this relief should not long be con

fined to those who t~emselves have not been able to provide
against such needs (the "deserving poor," as they used to be
called) and that the amount of relief now given in a comparatively
wealthy society should be more than is absolutely necessary to
keep alive and in health. We must also expect that the availability
of this assistance will induce some to neglect such provision
against emergencies as they would have been able to make on
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their own. It seems only logical, then, that those who will have a
claim to assistance in circumstances for which they could have
made provision should be required to make such provision them
selves. Once it becomes the recognized duty of the public to pro
vide for ,the extreme needs of old age, unemployment, sickness,
etc., irrespective of whether the individuals could and ought to
have made provision themselves, and- particularly once help is
assured to such an extent that it is apt to reduce individuals'
efforts, it seems an obvious corollary to compel them to insure
(or otherwise provide) against those common hazards of life. The
justification in this case is not that people should be coerced to
do what is in their individual interest but that, by neglecting to
make provision, they would become a charge to the public. Simi
larly, we require motorists to insure against third-party risks, not
in their interest but in the interest of others who might be harmed
by their action.

Finally, once the state requires everybody to make provisions
of a kind which only some had made before, it seems reasonable
~nough that the state should also assist in the development of ap
propriate institutions. Since it is the action of the state which
makes necessary the speeding-up of developments that· would
otherwise have proceeded more slowly, the cost of experiJTlenting
with and developing new types of institutions may be regarded as .
no less the responsibility of the public than the cost of research or
the dissemination of knowledge in other fields that concern the
public interest. The aid given out of the public purse for this
purpose should be temporary in nature, a subsidy designed to
assist in the acceleration of a development made necessary by a
public decision and intended only for a transitional period, termi
nating when the existing institution has grown and developed to
meet the new demand.

Up to. this point the justification for the whole apparatus ot
"social security" can probably be accepted by the most consistent
defenders of liberty. Though many may think it unwise to go so
far, it cannot be said that this would be in conflict with the prin
ciples we have stated. Such a program as has been described would
involve some coercion, but only coercion intended to forestall
greater coercion of the individual in the interest of others; and the
argument for it rests as much on the desire of individuals to pro
tect themselves against the consequences of the extreme misery
of their fellows as on any wish to force individuals to provide more
effectively for their own needs.
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2. It is only when the proponents of "social security" go a step
further that the crucial issues arise. Even at the beginning stage
of "social insurance" in Germany in the 1880's, individuals were
not merely required to make provision against those risks which,
if they did not, the state would have to provide for, but were com
pelled to obtain this protection through a unitary organization
run by the government. Although the inspiration for the new type
of organization came from the institutions created by the workers
on their own initiative, particularly in England, and although

_where such institutions had also sprung up in Germany-notably
in the field of sickness insurance-they were allowed to continue,
it was decided that wherever new developments were necessary,
as in the provision for old age, industrial accidents, disability,
qependents, and, unemployment, these should take the form of a
unified organ;zation which would be the sole provider of these
services and to which all those to be protected had to belong.

"Social insurance" thus from the beginning meant not merely
, compulsory insurance but compulsory membership in a unitary
organiza~ion controlled by the state. The chief justification for
this decision, at one time widely contested but now usually accept
ed as irrevocable, was the presumed greater efficiency and admin
istrative convenience (i.e., economy) of such a unitary organiza
tion. It was often ciaimed that this was the only way to assure
sufficient provision at a single stroke for all those in need.

There is an element of truth in this argument, but it is not con
clusive. It is probably true that, at any given moment, a unified
organization designed by the best experts that authority can select
will be the most efficient that can be created. But it is not likely
to remain so for long if it is made the only starting point for all
future developments and if those initially put in charge also be
come the sole judges of what changes are necessary. It is an error
to believe that the best or cheapest way of doing anything can,
in the long run, be secured by advance design rather than by the
constant re-evaluation of available resources. The principle that
all sheltered monopolies become inefficient in the course of time
applies here as much as elsewhere.

True, if we want at ~ny time to make sure that we achieve as
quickly as we can all that is definitely known to ~be possible, the
deliberate organization of all the resources to be devoted to that
end is the best way. In the field of social security, to rely on the
gradual evolu tion of suitable institutions would undoubtedly mean
that some individual needs which a centralized- organization would
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at once care for might for some time get inadequate attention. To
the impatient reformer, who will be satisfied with nothing short of
the immediate abolition of all avoidable evils, the creation of a
single apparatus with full powers to do what can be done now
appears therefore as the only appropriate method. In the long run,
however, the price we have to pay for this, even in terms of the
achievement in a particular field, may be very high. If we commit
ourselves to a single comprehensive organization because its im
mediate coverage is greater, we may well prevent the evolution of
other organizations whose eventual contribution to welfare might
have been greater. 1

If initially it was chiefly efficiency that was stressed in support
of the single compulsory organization, there were other considera
tions clearly also present in the minds of its advocates from the
beginning. There are, in fact, two distinct, though connected, aims
which a governmental organization with coercive powers can
achieve but which are beyond the reach of any agency operating
on business lines. A private agency can offer only specific services
based on contract, that is, it can provide only for a need which
will arise independently of the deliberate action of the beneficiary
and which can be ascertained by objective criteria; and it can pro
vide in this manner only for foreseeable needs. However far we
extend any system of true insurance, the beneficiary will never get ;
more than satisfaction of a contractual claim-i.e., he will not get
whatever he may be judged to need according to his circum
stances. A monopolistic government service, on the other hand,
can act on the principle of allocation according to need, irrespec
tive of contractual claim. Only such an agency with discretionary
powers will be in a position to give individuals whatever they
"ought" to have, or make them do whatever they "ought" todo
to achieve a uniform "social standard." It will also be in a posi
tion-and this is the second chief point-to redistribute income
among persons or groups as seems desirable. Though all insurance
involves a pooling of risks, private competitive insur~nce can
never effect a deliberate transfer of income from one pr"eviously
designated group of people to another.2

Such a redistribution of income has today become the chief
purpose of what is still called social "insurance"-a misnomer
even in the early days of these schemes. When in 1935 the United
States introduced the scheme, the term "insurance" was retained
-by "a stroke of promotional genius"3-simply to make: it more
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palatable. From the beginning, it had little to do with insurance
and has since lost whatever resemblance to insurance it may ever
have had. The same is now true of most of those countries which
originally started with something more closely akin to insurance.

Though a redistribution of incomes was never the avowed initial
purpose of the apparatus of social security, it has now become the
actual and admitted aim everywhere. 4 No system of monopolistic
compulsory insurance has resisted this transformation into some
thing quite different, an instrument for the compulsory redistribu
tion of income. The ethics of such a system, in which it is not a
majority of givers who determine what should be given to the
unfortunate few, but a majority of takers who decide what they
will take from a wealthier minority, will occupy us in the ':text
chapter. At the moment we are concerned only with the process
by which an apparatus originally meant to relieve poverty is gen
erally being turned into a tool of egalitarian redistribution. It is
as a means of socializing income, of creating a sort of household

, state which allocates benefits in m0!1ey or in kind to those who
are thought to be most deserving, that the welfare state has for
many become the substitute for old-fashioned socialism. Seen as
an alternative to the now discredited method of directly steering
production, the technique of the welfare state, which attempts to
bring about a "just distribution" by handing out income in such
proportions and forms as it sees fit, is indeed merely a new method
of pursuing the old aims of socialism. The reason why it has come
to be so much more widely accepted than the older socialism is
that it was at first regularly presented as though it were no
more than an efficient method of providing for the specially needy.
But the acceptance of this seemingly reasonable proposal for a
welfare organization was then interpreted as a commitment to
something very different. It was mainly through decisions that
seemed to most people to concern minor technical issues, where
the essential distinctions were often deliberately obscured by an
assiduous and skilful propaganda, that the transformation was
effected. It is essential that we become clearly aware of the
line that separates a ,stMe of affairs in which the community
accepts the duty of preventing destitution and of providing a
minimum level of welfare from that in which it assumes the power
to determine the "just" position of everybody and allocates to
each what it thinks he deserves. Freedom is critically threat~ned

when the government is given exclusive powers to provide certain
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services-powers which, in order to achieve its purpose, it must
use for the discretionary coercion of individuals.6

3. The extreme complexity and consequent incomprehensibility
of the social security systems create for democracy a serious prob
lem. I t is hardly an exaggeration to say that; though the develop
ment of the immense social security apparatus has been a chief
factor in the transformation of our economy, it is also the least
understood. This is seen not only in the persisting belief6 that the
individual beneficiary has a moral claim to the services, since he
has paid for them, but also in the curious fact that major pieces
of social security legislation are sometimes presented to the
legislatures in a mt'l.nner which leaves them no choice but to accept
or reject them whole and which precludes any modifications by
them. 7And it produces the paradox that the same majority of the
people whose assumed inability to choose wisely for themselves
is made the pretext for administering a large part of their income
for them is in its collective capacity called upon to determine
by whom the individual incomes are to be spent.s

It is not only the lay members of the general public, however,
to whom the intricacies of social security are largely a mystery.
The ordinary economist or sociologist or lawyer is today nearly
as ignorant of the details of that complex and ever changing sys- ,
tem. As a result, the expert has come to dominate in this field
as in others.

The new kind of expert, whom we also find in such fields as
labor, agriculture, housing, and education, is an expert in a particu
lar institutional setup. The organizations we have created in these
fields have grown so complex that it takes more or less the whole
of a person's time to master them. The institutional expert is
not necessarily a person who knows all that is needed to enable him
to judge the value of the institution, but frequently he is the only
one who understands its organization fully and who therefore is
indispensable. The reasons why he has become interested in and
approves of the particular institution have often little to do with
any expert qualifications. But, almost Ulvariably, this new kind
of expert has one distinguishing characteristic: he is unhesitatingly
in favor of the institutions on which he is expert. This is so not
merely because only one who approves of the aims of the institu
tion will have the interest and the patience to master the details,
but even more because such an effort would hardly be worth
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the while ofanybody else: the views ofanybody who is not prepared
to accept the principles of the existing institutions are not likely
to be taken seriously and will carry no weight in the discussions
determining current policy. 9

I t is a fact of considerable importance that, as a result of this
development, in more and more fields of policy nearly all the recog
nized "experts" are, almost by definition, persons who are in favor
of the principles underlying the policy. This is indeed one of the
factors which tend to make so many contemp<;>rary developments
self-accelerating. The politician who, in recommending some fur
ther development of current policies, claims that "all the experts
favor it," is often perfectly honest, because only those who
favor the development have become experts in this institutional
sense, and the uncommitted economists or lawyers who oppose

. are not counted as experts. Once the apparatus is established,
its future development will be shaped by what those who have
chosen to serve it regard as its needs.10

, 4. It is something of a paradox that the state should today
. advance its claims for the superiority of the exclusive single-track
development by -authority in a field that illustrates perhaps
more clearly than any other how new institutions emerge not from
design but by a gradual evolutionary process. Our modern con
ception of providing against risks by insurance is not the result
of anyone's ever having seen the need. and devising a rational
solution. We are so familiar with the operation of insurance
that we are likely to imagine that any intelligent man, after a little
reflection, would rapidly discover its principles. In fact, the way
in which insurance has evolved is the most telling commentary
on the presumption of those who want to confine future evolution
to a single channel enforced by authority. It has been well said
that 'Ino man ever aimed at creating marine insurance as social
insurance was later created" and that we owe our present tech
niques to a gradual growth in which the successive steps due to
"the uncounted contributions of anonymous or historical individ
uals have in the end ~reated a work of such perfection that in
comparison with the whole all the clever conceptions due to
single creative intelligences must seem very primitive."ll

Are we really so confident that we have achieved the end of
all wisdom that, in ·order to reach more quickly certain now
visible goals, we can afford to dispense with the assistance which
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we received in the past from unplanned development and from
our gradual adaptation of old arrangements to new purposes?
Significantly enough, in the two main fields which the state
threatens to monopolize-the provision for old age and for medical
care-we are witnessing the most rapid spoQtaneous growth of new
methods wherever the state has not yet taken complete control,
a variety of experiments which are almost certain to produce
new answers to current needs, answers which no advance planning
can contemplate. 12 Is it really likely, then, that in the long run we
shall be better off under state monopoly? To make the best
available knowledge at any given moment the compulsory standard
for all future endeavor may well be the most certain way to
prevent new knowledge from emerging.

5. We have seen how the practice of providing out of the public
purse for those in great want, in combination with that of compel
ling people to provide against these wants so that they should not
become a burden on the rest, have in the end produced almost
everywhere a third and different systern, 11nder which people in
certain circumstances, such as sickness or old age, are provided
for, irrespective of want and irrespective of whether or not they
have made provisions for themselves.1S Under this system all
are provided with that standard of welfare which it is thought they,
should enjoy, irrespective of what they can do for themselves,
what personal contributions they have made, or what further
contribution they are still capable of making.

The transition to this third system has generally been effected
by first supplementing out of public funds what was obtained
through compulsory, insurance and then giving to the people as
a matter of right what they have only to a small extent paid for.
Making these compqlsory income transfers a legal right cannot,
of course, alter the fact that they can be justified only on the score
of special need and that they are therefore still charity. But this
character is usually disguised by giving this right to all or nearly
all and simply taking Otlt of the pockets of those who are better
off a multiple of what they receive. The alleged aversion of the
majority to receiving anything they know they have not earned
and is given only in consideration of personal need, and their
dislike of a "means test," have been made the pretext of so wrap
ping up the whole arrangement that the individual can no longer
know what he has and what he has not paid for. 14 This is all
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part of the endeavor to persuade public opinion, through conceal
ment, to accept a new method of income distribution, which
the managers of the new machine seem from the beginning to have
regarded as a merely transitional half-measure which must be
developed into an apparatus expressly aimed at redistribution. 15

This development can be prevented only if, from the outset, the
distinction is clearly made between benefits for which the recipient
has fully paid, to which he has therefore a moral as well as a legal
right) and those based on need and therefore dependent on proof
of need.

In this connection we must note still another peculiarity of
the unitary state machine of social security: its power to use
funds raised by compulsory means to make propaganda for an
extension of this compulsory system. The fundamental absurdity
of a majority taxing itself in order to maintain a· propaganda
org~nization aimed at persuading the same majority to go further
than it is yet willing should be obvious. Although, at least in
the United States, the employment by public agencies of "public

'relations" techniques that are legitimate enough in private business
. has come to be widely accepted, the propriety of such agencies
in a democracy spending public funds on publicity in favor of
extending their activities Jnust remain questionable. And in no
other field has this become so general a phenomenon, 'on both
a national and an international scale, as in that of social security.
It amounts to nothing less than a group of specialists interested
in a particular development being allowed to use public funds
for the purpose of manipulating public opinion in its favor.
The result is that both voters and legislators receive their informa
tion almost exclusively from those whose activities they ought to
direct. It is difficult to overestimate the extent to which this factor
has helped to accelerate development far beyond what the public
would otherwise have allowed. Such subsidized propaganda, which
is conducted by a single tax-maintained organization, can in
no way be compared with competitive advertising. It confers
on the organization a power over minds that is in the same
class. with the powers of a totalitarian state which has the mo
nopoly of the means of supplying information.16

Though in a formal sense the existing social security systems
have been created by democratic decisions, one may well doubt
whether the majority of the beneficiaries would really approve
of them if they were fully aware of what they involved. The
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burden which they accept by allowing the state to divert a part
of their incomes to ends of its choosing is particularly heavy in
the relatively poor countries, where increase in material productiv
ity is most urgently needed. Does anyone really believe that the
average semiskilled worker in Italy is better off because 44
per cent of his employer's total outlay fOf his work is handed
over to the state or, in concrete figures, because of the 49 cents
which his employer pays for an hour of his work, he receives
only 27 cents, while 22 cents are spent for him by the state?17
Or that, if the worker understood the situation and were given
the choice between this and having his disposable income nearly
doubled without social security, he would choose the former?
Or that in France, where the figure for all workers amounts to an
average of about one-third of total labor cost,18 the percentage
is not more than the workers would willingly surrender for the
services that the state offers in return? Or that in Germany, _
where about 20 per cent of the total national income is placed
in the hands of the social security administration,19 this is not a
cpmpulsory diversion of a share of resources much greater than
the people would expressly wish? Can it be seriously denied that
most of those people would be better off if the money were hand
ed over to them and they were free to buy their insurance from
private concerns ?20

6. We can consider more specifically only the chief branches
of social security here: the provision for old age, for permanent
disablement from other causes, and for loss of the breadwinner
of the family; the provision of medical and hospital care; and the
protection against loss of income through unemployment. The
numerous other services that are supplied in various countries
either as part of those or separately, such as maternity and chil
dren's allowances, raise distinct problems in that they are con
ceived as part of what is called "population policy," an aspect
of modern policy which we shall not consider.

The field in which most countries have committed themselves
furthest and which is likely to create the most serious problems is
the provision for old age and dependents (except perhaps in
Great Britain, where the establishment of a free National Health
Service has created problems of a similar magnitude). The problem
ofthe aged is particularly serious, for in most parts of the Western
world today it is the fault of governments that the old have been
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deprived of the means of support that they may have endeavored
to provide for themselves. By failing to keep faith and not dis
charging their duty of maintaining a stable currency, governments
everywhere have created a situation in which the generation going
into retirement in the third quarter of our century has been
robbed of a great part of what they had attempted to put aside
for their retirement and in which many more people than there
would otherwise have been are undeservedly facing poverty,
despite their earlier efforts to avoid such a predicament. It
cannot be said too often that inflation is never an unavoidable
natural disaster; it is always the result of the weakness or ignorance
of those in charge of monetary policy-though the division of
responsibili ty may be spread so wide that nobody is alone to blame.
The authorities may have regarded wh::ttever they tried to avert
through inflation as greater evils; it is always their choice of policy,
however, that brings about inflation.

Yet, even if we approach the problem of provision for old
, age, as we ought to, in full awareness of the special responsibility

which governments have incurred, we can but question whether
the damage done to one generation (which, in the last resort,
shares the responsibility) can justify the imposition upon a
nation of a permanent system under which the normal soun~e of
income above a certain age is a politically determined pension
paid out ofcurrent taxation. The whole Western world is, however,
tending toward this system, which is bound to produce problems
that will dominate future policy to an extent yet uncompre
hended by most. In our efforts to remedy-one ill, we may well
saddle future generations with a burden greater than they will
be willing to bear, so tying their hands that,. after many efforts
to extricate themselves, they will probably in the end do so by an
even greater breach of faith than we have committed.

The problem arises in serious form as soon as government under
takes to secure not only a minimum but an "adequate" provision
for all the aged, regardless o( the individual's need or the contribu
tionsmade by him. There are two critical steps that are almost
invariably taken, once,the state assumes the monopoly of provid
ing this protection: first, the protection is granted not only to
those who have through their contributions gained a claim to it,
but to those who have not yet had time to do so; and, second,
when the pensions are due, they are not paid out of the yield of
an additional capital accumulated for the purpose and therefore

i 295 ~



Social Security

out of additional income due to the efforts of the beneficiary,
but are a transfer of partof the fruits of the work of those currently
producing. This holds equally true whether the government nom
inally builds up a reserve fund and "invests" it in government
securities (i.e., lends it to itself and in fact currently spends the
money) or whether it openly covers current o'bligations by current
taxation.21 (The conceivable, but never practiced, alternative of
the government's investing the reserve funds in productive capital
would rapidly produce an ever increasing governmental control
of the capital of industry.) These two regular consequences of
old age pensions' being pI:ovided by the state are usually also the
chief reasons why this kind of organization is insisted upon.

It is easy to see how such a complete abandonment of the in
surance character of the arrangement, with the recognition of
the right of all over a certain age (and all the dependents or
incapacitated) to an "adequate" income that is currently deter
mined by the majority (of which the beneficiaries form a substan
tial part), must turn the whole system into a tool of politics, a
play ball for vote-catching demagogues. It is vain to believe
that any objective standard of justice will set a limit on the extent
to which those who have reached the privileged age,even it
capable of continued work, can insist on being "adequately"
maintained by those still at work-who in turn will find consola
tion only in the thought that at some future date, when they will '
be proportionally even more numerous and possess correspond
ingly greater voting strength, they will be in a still better position
to make those at work provide for their needs.

Assiduous propaganda has completely obscured the fact that
this scheme of adequate pensions for all must mean that many
who have at last reached the long-hoped-for time of retirement
and who can retire on their savings will nevertheless be the
recipients of a gratuity at the expense of those who have not yet
reached it, many of whom would at once retire if they were
assured of the same income,22 and that in a wealthy society not
devastated by inflation it is normal that a large proportion of the
retired should be more comfortably off than those still at work.
How seriously public opinion has been deliberately misguided
in this matter is well illustrated by the often quoted assertion
(accepted by the United States Supreme Court) that in the
United States in 1935, "approximately 3 out of 4 persons 65 and
older were probably dependent partly or wholly on others for

{296 t



Health Insurance versus Free Medicine

support"-a statement based on statistics which explicitly as~

Burned that all property held' by old couples was owned by the hus
bands and that consequently all the wives were "dependent" !23

An inevitable result of this situation, which has become a
normal feature in other countries besides the United States, is
that at the beginning of every election year there is speculation
as to how much social security benefits will again be raised.24

That there is no limit to the demands that will be pressed {or is
most clearly shown by a recent pronouncement of the British
Labour Party to the effect that a really adequate pension "means
the right to go on living in the same neighbourhood, to enjoy the
same hobbies and to be able to mix with the same circle of
friends."25 It will probably not be long before it is argued that,
because the retired have more time to spend money, they must
be given more than those still at work; and, with the age distribu
tionwe are approaching, there is no reason why the majority over
forty should not soon attempt to make those of a lower age

, toil for them. I t may be only at that point that the physically
stronger will rebel and depri ve the old of both their political
rights and their legal claims to be maintained.

The British Labour document just mentioned is significant
also because, besides being motivated by the desire to help the
aged, it so clearly betrays the wish to makp. them unable to help
themselves and to make them exclusively dependent on govern
ment support. An animosity toward all private pension schemes
or other similar arrangements pervades it; and what is even more
noteworthy is the cool assumption underlying the figures of the
proposed plan that prices will double between 1960 and 1980.26

If this is the degree of inflation planned for in advance, the real
outcome is indeed likely to be such that most of those who will re
tire at the end of the century will be dependent on the charity of
the younger generation. And ultimately not morals but the fact
that the young supply the police and the army will decide the
issue: concentration camps for the aged unable to maintain them
selves are likely to be the fate of an old generation whose income
is entirely dependent on coercing the young.

7. The provision against sickness presents not only most of
the problems which we have already considered but peculiar
ones of its own. They result from the fact that the problem of
"need" cannot be treated as though it were the same for all
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who satisfy certain objective criteria, such as age: each case
of need raises problems of urgency and importance which have
to be balanced against the cost of meeting it, problems. which
must be decided either by the individual or for him by somebody
else.

There is little doubt that the growth of health insurance is
a desirable development. And perhaps there is also a case for mak
ing it compulsory since many who could thus provide for them
selves might otherwise become a public charge. But there are
strong arguments against a single scheme of state insurance;
and there seems to be an overwhelming case against a free health
service for all. From what we have seen of such schemes, it is
probable that their inexpediency will become evident in the coun
tries that have adopted them, although political circumstances
make it unlikely that they can ever be abandoned, now that
they have been adopted. One of the strongest arguments against
them is, indeed, that their introduction is the kind of politically
irrevocable measure that will have to be continued, whether it
proves a mistake or not.

.The case for a free health service is usually based on two funda
mental misconceptions. They are first, the belief that medical
needs are usually of an objectively ascertainable character and
such that they can and ought to be fully met in every case without
regard to economic considerations and, second, that this is eco- '
nomically possible because an improved medical service normally
results in a restoration of economic effectiveness or earning
power and so pays for itself.27 Both contentions mistake the nature
of the problem involved in most decisions concerning the preserva
tion of health and life. There is no objective standard for judging
how much care and effort are required in a particular case; als'o,
as medicine advances, it becomes more and more clear that there
is no limit to the amount that might profitably be spent in order
to do all that is objectively possible.28 Moreover, it is also not
true that, in our individual valuation, all that might yet be done
to secure health and life has an absolute priority over other
needs. As in all other decisions in which we have to deal not
with certainties but with probabilities and chances, we constantly
take risks and decide on the basis of economic considerations
whether a particular precaution is worthwhile, i.e., by balancing
the risk against other needs. Even the richest man will normally
not do all that medical knowledge makes possible to preserve
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his health, perhaps because other concerns compete for his time
and energy. Somebody must always decide whether an additional
effort and additional outlay of resources are called for. The
real issue is whether the individual concerned is to have a say
and be able, by an additional sacrifice, to get more attention
or whether this decision is to be made for him by spmebody
else. Though we all dislike the fact that we have to balance
immaterial values like health and life against material advantages
and wish that the choice were unnecessary, we all do have to make
the choice because of facts we cannot alter.

The conception that there is an objectively determinable stand
ard of medical services which can and ought to be provided for
all, a conception which underlies the Beveridge scheme and the
whole British National Health Service, has no relation to reality.29
In a field that is undergoing as rapid change as medicine is
today, it can, at most, be the bad average standard of service
that can be provided equally for all. 30 But since in every progres
~ive field what is objectively possible to provide for all depends
on what has already been provided for some, the effect of making
it too expensive for most to get better than average service,
must, before long, be that this average will be lower than it other
wise would be.

The problems raised by a free health service are made even
more difficult by the fact that the progress of medicine tends to
increase its efforts not mainly toward restoring working capacity
but toward the alleviation of suffering and the prolongation of
life; these, of course, cannot be justified on economic but only
on humanitarian grounds. Yet, while the task of combating the
serious diseases which befall and disable some in manhood is
a relatively limited one, the task of slowing down the chronic
processes which must bring about the ultimate decay of all of us
is unlimited. The latter presents a problem which can, under
no conceivable condition, be solved by an unlimited provision

, of medical facilities and which, therefore, must continue to present
a painful choice between competing aims. Under a system of
state medicine this choice will have to be imposed by authority
upon the individuals. It may seem harsh, but it is probably in
the interest of all that under a free system those with full earning
capacity should often be rapidly cured of a temporary and not
dangerous disablement at the expense of some neglect of the aged
and mortally ill. Where systems of state medicine operate, we
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generally find that those who could be promptly restored to full
activity have to wait, for long periods because all the hospital
facilities are taken up by people who will never again contribute
to the needs of the rest. 31

There are so many serious problems rais,ed by the nationaliza~

tion of medicine that we cannot mention even all the more
important ones. But there is one the gravity of which the public
has scarcely yet percerved and which is likely to be of the greatest
importance. This is the inevitable transformation of doctors, who
have been members of a free profession primarily responsible
to their patients, into paid servants of the state, officials who
are necessarily subject to instruction by authority and who
must be released from the duty of secrecy so far as authority is
concerned. The most dangerous aspect of the new development
may well prove to be that, at a time when the increase in medical
knowledge tends to confer more and more power over the minds
of men to those who pO'ssess it, they should be made dependent
on a unified organization under single direction and be guided
by the same reasons of state that generally govern policy. A
system that gives the indispensable helper of the individual,
who is at the same time an agent of the state, an insight into the
other's most intimate concerns and creates conditions ,in which
he must reveal this knowledge to a superior and use it for the ,
purposes determined. by authority opens frightening prospects.
The manner in which state medicine has been used in Russia
as an instrument of industrial discipline32 gives us a foretaste of
the uses to which such a system can be put.

8. The branch of social security which seemed the most im~

portant in the period before the last war, the provision against
unemployment, has become relatively unimportant in recent
years. Though there can be no question that the prevention of
large-scale unemployment is more important than the method
of providing for the unemployed, we cannot be certain that we
have permanently solved the former problem and that the latter
will not again assume major importance. Nor can we be sure
that the character of our provision for the unemployed will not
prove to be one of the most important factors determining the
extent of unemployment.

We shall again take for granted the availability of a system
of public relief which provides a uniform minimum for all instances
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of proved need, so that no member of the community need be
in W3.nt of food or shelter. The special problem raised by the
unemployed is that of how and by whom any further assistance
based on their normal earnings should be provided for them,
if at all, and, in particular, whether this need justifies a coercive
redistribution of income according to some principle of justice.

The chief argument in support of a provision in excess of
the minimum that is assured to all is that sudden and unforeseeable
changes in the demand for labor occur as a result of circumstances
which the worker can neither foresee nor control. There is force
in this argument, so far as widespread unemployment during
a major depression is concerned. But there are many other causes
of unemployment. Recurrent and foreseeable unemployment oc
curs in most seasonal trades, and here it is clearly in the general
interest either that the labor supply be so limited that the seasonal
earnings will suffice to maintain the worker during the year, or that
the flow of labor be maintained by periodic movements from

'and to other occupations. There is also the important instance
. in which ,unemployment is the direct effect of wages being too
high in a particular trade, either because they have been pushed
too high by union action or because of a decline in the industry
concerned. In both cases the cure of unemployment demands
flexibility of wages and mobility of the workers themselves;
however, these are both reduced by a system which assures
to all the unemployed a certain percentage of the wages they
used to earn.

There is. undoubtedly a case for genuine insurance against
unemployment wherever practicable, insurance in which the dif
ferent risks of the various trades are reflected in the premiums
paid. Insofar as an industry, because of its peculiar instability,
requires a reserve of unemployed most of the time, it is desirable
that it induce a sufficient number to hold themselves in readiness
by offering wages high enough to compensate for this particular
risk. For various reasons, such a system of insurance did not seem
immediately practicable in certain occupations (such as agricul
turallabor and domestic service), and it has been largely for this
reason that state schemes for "insurance" were adopted,n schemes
which in fact subsidized earnings among such groups out of funds
levied from contributions by other workers or by general taxation.
When, however, the risk of unemployment peculiar to a particular
trade is not covered out of the earnings in that trade but from
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outside, it means that the labor supply of such trades is subsidized
to expand beyond the point which is economically desirable.

The chief significance of the comprehensive systems of unem
ployment compensation that have been adopted in all Western
countries, however, is that they operate in' a labor market dom
inated by the coercive action of unions and that they have been
designee: under strong union influence with the aim of assisting
the unions in their wage policies. A system in which a worker
is regarded as unable to find employment and therefore is entitled
to benefit because the workers in the firm or industry in which
he seeks employment are on strike necessarily becomes a major
support of union wage pressure. Such a system, which relieves
the unions of the responsibility for the unemployment that their
policies create and which places on the state the burden not
merely of maintaining but of keeping content those who are
kept out of jobs by them, can in the long run only make the
employment problem more acute. 34

The reasonable solution of these problems in a free society
would seem to be that, while the state provides only a uniform
minimum for all who are unable to maintain themselves and
endeavors to reduce cyclical unemployment as much as possible
by' an appropriate monetary policy, any further provision'required
for the maintenance of the accustomed standard should be left '
to competitive and voluntary efforts. It is in this field that labor
unions, once they have been deprived of all coercive power, can
make their most beneficial contribution; indeed, they were well
on the way to supplying the need when the state largely relieved
them of the task.35 But a compulsory scheme of so-called unem
ployment insurance will always be used to "correct" the relati ve
remunerations of different groups, to subsidize 'the unstable trades
at the expense of the stable, and to support wage demands that
are irreconcilable with a high level of employment. It is therefore
likely in the long run to aggravate the evil it is meant to cure.

9. The difficulties which social insurance systems are facing
everywhere and which have become the cause of recurrent dis
cussion of the "crisis of social security" are the consequence
of the fact that an apparatus designed for the relief of poverty
has been turned into an instrument for the redistribution of in
come, a redistribution supposedly based on some non-existing
principle of social justice but in fact determined by ad ~oc deci-
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sions. It is true, of course, that even the provision of a uniform
minimum for all those who cannot provide for themselves involves
some redistribution of income. But there is a great deal ofdifference
between the provision of such a minimum for all those who cannot
maintain themselves on their earnings in a normally functioning
market and a redistribution aiming at a "just" remuneration
in all the more important occupations-between a redistribution
wherein the great majority earning their living agree to give to
those unable to do so, and a redistribution wherein a majority
takes from a minority because the latter has more. The former
preserves the impersonal method of adjustment under which
people can choose their occupation; the latter brings us nearer
and nearer to a system under which people will have to be told
by. authority what to do.

lt seems to be the fate of all unitary, politically directed
schemes for the provision of such services to be turned rapidly
into instruments for determining the relative incomes of the great
majority and thus for controlling economic activity generally.36
The Beveridge plan, which was not conceived by its author as
an instrument of income redistribution but was promptly turned
into such by the politicians, is merely the best-known instance
among many. But while in a free society it is possible to provide
a minimum level of welfare for all, such a society is not compatible
with sharing out income according to some preconceived notion
of justice. The assurance of an equal minimum for all in distress
presupposes that this minimum is provided only on proof of need
anp that nothing which is not paid for by personal contribution
is given without such proof. The wholly irrational objection to
a "means test" for services which are supposed to be based on
need has again and again led to the absurd demand that all should
be assisted irrespective of need, in order that those who really
need help should not feel inferior. It has produced a situation
in w~ich generally an attempt is made to assist the needy and at
the same time allow them to feel that what they get is the product
of their own effort or merit. 37

Though the traditiohal liberal aversion to any discretionary
powers of authority may have played some role in making this
development possible, it should be noted that the objection against
discretionary coercion can really provide no justification for
allowing any responsible person an unconditional claim to assist
ance and the right to be the ultimate judge of his own needs. There
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can be no principle of justice in a free society that confers a right
to "non-deterrent". or "non-discretionary" support irrespective
of proved need. If such claims have been introduced under
the disguise of "social insurance" and through an admitted decep
tion of the public-a deception which is a source of pride to its
authors38-they have certainly nothing to do with the principle
of equal justice under the law.

The hope is now sometimes expressed by liberals that "the
whole Welfare State apparatus must be regarded as a passing
phenomenon,"39 a kind of transitional phase of evolution which
the general growth of wealth will soon make unnecessary. It must
seem doubtful, however, whether there exists such a distinct·
phase of evolution in which the net effects of those monopolistic
institutions are likely to be beneficial, and still more whether,
once they have been created, it wiIl ever be politically possible
again to get rid of them. In poor countries the burden of the ever
growing machinery is likely to slow down considerably the growth
of wealth (not to mention its tendency to aggravate the proPlem
of overpopulation) and thus to postpone indefinitely the time
when it will be thought unnecessary, while in the richer countries
it will prevent the evolution of alternative institutions that could
take over some of its functions. .

There perhaps exists no insuperable obstacle to a gradual'
transformation of the sickness and unemployment allowance sys
tems into systems of true insurance under which the individuals
pay for benefits offered by competing institutions. It is much more
difficult to see how it will ever be possible to abandon a system
of provision for the aged under which each generation, by paying
for the needs of the preceding one, acquires a similar claim to
support by the next. It would almost seem as if such a system,
once introduced, would have to be continued in perpetuity or
allowed to collapse entirely. The introduction of such a sysfem
therefore puts a strait jacket on evolution and places on society
a steadily growing burden from which it will in all probability
again and again attempt to extricate itself by inflation. Neither
this outlet, however, nor a deliberate default on obligation already
incurred40 can provide the basis for a decent society. Before we
can hope to solve these problems sensibly, democracy will have
to learn that it must pay for its own follies and that it cannot
draw unlimited checks on the future to solve its present problems.

I t has been well said that, while we used to suffer from social
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evils, we now suffer from the remedies for them. 41 The difference
is that, while in former times the social evils were gradually disap
pearing with the growth of wealth, the remedies we have intro
duced are beginning to threaten the continuance of that growth
of wealth on which aU future improvement depends. Instead
of the "five giants" which the welfare state of the Beveridge report
was designed to combat, we are now raising new giants which
may well prove even greater enemies of a decent way of life.
Though we may have speeded up a little the conquest of want,
disease, ignorance, squalor, and idleness, we may in the fu ture
do worse even in that struggle when the chief dangers will come
from inflation, paralyzing taxation, coercive labor unions, an
ever increasing dominance of government in education, and a
social service bureaucracy with far-reaching arbitrary powers
dangers from which the individual cannot escape by his 'own
efforts and which the momentum of the overextended machinery
pf government is likely to increase rather than mitigate.
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CHAPTER TWENTY

Taxation and Redistribution

It lin in thl naturl of things that thl blginnings
arl slight, but unlns grlat carl is takm, thl ratn
will multiply rapidly andjinally will rlach a point
that no onl could havl fornun.

F. GUICCIARDINI (ca. 1538)

.1. In many ways I wish I could omit this chapter. Its argument
is directed against beliefs so widely held that it is bound to
offend many. Even those who have followed me so far and
have perhaps regarded my position as on the whole reasonable'
are likely to think my views on taxation doctrinaire, extremist,
and impractical. Many would probably be willing to restore all
the freedom for which I have been pleading, provided that the
injustice that they believe this would cause were corrected by
appropriate measures of taxation. Redistribution by progressive
taxation has come to be almost universally accepted as just.
Yet it would be disingenuous to avoid discussing this issue.
Moreover, to do so would mean to ignore what seems to me
not only the chief source ofirresponsibility of democratic action
but the crucial issue on which the whole ch'aracter of future society
will depend. Though it may require considerable effort to free
one's self of what has become a dogmatic creed in this matter,
it should become evident, once the issue has been clearly stated,
that it is here that, more than elsewhere, policy has moved
toward arbitrariness.

After a long period in which there was practically no questioning
of the principle of progressive taxation and in which little discus
sion took place that was new, there has lately appeared-a much
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more critical approach to the problem. l There is, however, still
a great need for a more searching review of the whole subject.
Unfortunately, we can attempt to present only a brief summary
of our objections in this ,chapter. .

It should be said at once that the only progression with which
we shall be concerned and which we believe cannot in the long
run be reconciled with free institutions is the progression of
taxation as a whole, that is, the more than proportionally heavy
taxation of the larger incomes when all taxes are considered
together. Individual taxes, and especially the income tax, may be
graduated for a good reason-that is, so as to compensate for the
tendency of many indirect taxes to place a proportionally heavier
burden on the smaller incomes. This is the only valid argument
in favor of progression. It applies, however, only to particular
taxes as part of a given tax structure and cannot be extended
to the tax system as a whole. We shall discuss here mainly

, the effects of a progressive income tax because in recent times
it has been used as the main instrument for making taxation
as a whole steeply progressive. The question of the appropriate
mutual adjustment of the different kinds of taxes within a given
system will not concern us.

We shall also not consider separately the problems which arise
from the fact that, though progressive taxation is today the chief
instrument of income redistribution, it is not the only method
by which the latter can be achieved. It is clearly possible to
bring about considerable redistribution under a system of propor
tional taxation. All that is necessary is to use a substantial
part of the revenue to provide services which benefit mainly a
particular class or to subsidize it directly. One wonders, however,
to what extent the people in the lower-income brackets would be
preparc;d to have their freely spendable income reduced by taxa
tion in return for free services. It is also difficult to see how
this method could substantially alter the differentials of the higher
income groups. It might well bring about a considerable transfer
of income from the rich as a class to the poor as a class. But
it would not produce that flattening of the top of the income
pyramid which is the chief effect of progressive taxation. For the
comparatively well-to-do it would probably mean that, while they
would all be taxed proportionately on their whole incomes, the
differences in the services they receive would be negligible. It is in
this class, however, that the changes in relative incomes produced

~ 307}



Taxation and Redistribution

by progressive taxation are most significant. Technical progress,
the allocation of resources, incentives, social mobility, competi
tion, and investment-the effects of progressive taxation on all
these operate mainly through its effects on this class. Whatever
may happen in the future, for the presentat'any rate, progressive
taxation is the chief means of redistributing incomes, and, without
it, the scope of such a policy would be very limited.

2. As is true of many similar measures, progressive taxation
has assumed its present importance as a result of having been
smuggled in under false pretenses. When at the time of the
French Revolution and again during the socialist agitation pre
ceding the revolutions of 1848 it was frankly advocated as a
means of redistributing incomes, it was decisively rejected. "One
ought to execute the author: and not the project," was the liberal
Turgot's indignant response to some early proposals of this sort. 2

When in the 1830's they came to be more widely advocated,
J. R. McCulloch expressed the chief objection in the often quoted

. statement: "The moment you abandon the cardinal principle
of exacting from all individuals the same proportion oj tlzeir income
or oj their property, you are at sea without rudder or compass,
and there is no amount of injustice and folly you may not com
mit."a In 1848 Karl Marx and Friedrich Engels frankly proposed
"a heavy progressive or graduated income tax" as one of the
measures by which, ajter the first stage of the revolution, "the
proletariat will use its political supremacy to wrest, by degrees,
all capital from the bourgeois, to centralize all instruments of
production in the hands of the state." And these measures they
described as "means of despotic inroads on the right of property,
and on the condition of bourgeois production ... measures ...
which appear economically insufficient and untenable but which,
in the course of the movement outstrip themselves, necessitate
further inroads upon the old social order and are unavoidable
as a means of entirely revolutionizing the mode of production."4
But the general attitude was still well summed up in A. Thiers's
statement that "proportionality is a principle, but progression
is simply hateful arbitrariness,"6 or John Stuart Mill's description
of progression as "a mild form of robbery."6

But after this first onslaught had been repelled, the agitation
for progressive taxation reappeared in a new form. The social
reformers, while generally disavowing any desire to alter the dis
tribution of incomes, began to contend that the total tax ~urden,
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assumed to be determined by other considerations, should be
distributed according to "ability to pay" in order to secure
"equality of sacrifice" and that this would be best achieved by
taxing incomes at progressive rates. Of the numerous arguments
advanced in support of this, which still survive in the textbooks
on public finance, 7 one which looked most scientific carried the
day in the end. It requires brief consideration because some
still believe that it provides a kind of scientific justification ot
progressive taxation. Its basic conception is that of the decreasing
marginal utility of successive acts of consumption. In spite of,
or perhaps because of, its abstract character, it has had great
inhence in making scientifically respectable8 what before had
been admittedly based on -arbitrary postulates. 9

Modern developments within the field of utility analysis itself
have, however, completely destroyed the foundations of this
argument. It has lost its validity partly because the belief in
the possibility of comparing the utilities to different persons

, has been generally abandoned10 and partly because it is more than
doubtful whether the' conception of decreasing marginal utility
can legitimately be applied at all to income as a whole, i.e.,
whether it has meaning if we count as income all the advantages
a person derives- from the use of his resources. From the now
generally accepted view that utility is a purely relative concept
(i.e., that we can only say that a thing has greater, equal, or
less utility compared with another and that it is meaningless
to speak of the degree of utility of a thing by itself), it follows
that we can speak of utility (and of decreasing utility) of income
only if we express utility of income in terms of some other desired
good, such as leisure (or the avoidance of effort). But if we
were to follow up the implications of the contention that the
utility of income in terms of effort is decreasing, we would arrive
at curious conclusions. I t would, in effect, mean that, as a person's
income grows, the incentive in terms of additional income which
would be required to induce the same marginal effort would
increase. This might lead us to argue for regressive taxation,
but certainly not for progressive. It is, however, scarcely worth
while to follow this line of thought further. There can now be
little doubt that the use of utility :;tnalysis in the theory of taxation
was all a regrettable mistake (in which some of the most dis
tinguished economists of the time shared) and that the sooner we
can rid ourselves of the confusion it has caused, the better.

{309 }



Taxation and Redistribution

3. Those who advocated progressive taxation during the latter
part of the nineteenth century generally stressed that their
aim was only to achieve equality of sacrifice and not a redistribu
tion of income; also they generally held that this aim could justify
only a "moderate" degree of progression and that its "excessive"
use (as in fifteenth-century Florence, where rates had been pushed
up to 50 per cent) was, of CQurse, to be condemned. Though
all attempts to supply an objective standard for an appropriate
rate of progression failed and though no answer was offered when
it was objected that, once the principle was accepted, there would
be no assignable limit beyond which progression might not be
carried with equal justification, the discussion moved entirely
in a context of contemplated rates wh1ch made any effect on
the distribution of income appear negligible. The suggestion
that rates would not stay within these limits was treated asa
malicious distortion of the argument, betraying a rep.rehensible
lack of confidence in the wisdom of democratic government.

It was in Germany, then the leader in "social reform/, that
. the advocates of progressive taxation first overcame the resistance
and its modern evolution began. In 1891, Prussia introduced
a progressive income tax rising from 0.67 to 4 per cent. In vain
did Rudolf von Gneist, the venerable leader of the then 'recently
consummated movement for the Rechtsstaat, protest in the Diet '
that this meant the abandonment of the fundamental principle
of equality before the law, "of the most sacred principle of
equality," which provided the only barrier against encroachment
on property,l1 The very smallness of the burden involved in the
new schemes made ineffective any attempt to oppose it as a
matter of principle.

Though some other Continental countries soon followed ~russia,

it took nearly twen-ty years for the movement to reach the great
Anglo-Saxon powers. It was only in 1910 and 1913 that Great
Britain and the United States adopted graduated income taxes
rising to the then spectacular figures of 81 and 7 per cent, respec
tively. Yet within thirty years these figures had risen to 97!
and 91 per cent.

Thus in the space of. a single generation what nearly all the
supporters of progressive taxation had for half a century asserted
could not happen came to pass. This change in the absolute rates,
of course, completely changed the character of the problem, mak~
ing it different not merely in degree but in kind. All att.c;mpt to
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justify these rates on the basis of capacity to pay was, in conse
quence, soon abandoned, and the supporters reverted to the
original, but long avoided, justification of progression as a means
of bringing about a more just distribution of income. 12 It has
come to be generally accepted once more that the only ground
on which a progressive scale of over-all taxation can be defended
is the desirability of changing the distribution of income and that
this defense cannot be based on any scientific argument but
must be recognized as a frankly political postulate, that is, as an
attempt to impose upon society a pattern of distribution deter
mined by majority decision.

4. An explanation of this development that is usually offered
is that the great increase in public expenditure in the last forty
years could not have been met without resort to steep progres
si(')n, or at least that, without it, an intolerable burden would have
had to be placed on the poor and that, once the necessity of reliev
ing the poor was admitted, some degree of progression was inevi
table. On 'examination, however, the explanation dissolves into
pure myth. Not only is the revenue derived from the high rates
levied on large incomes, particularly in the highest brackets, so
small compared with the total revenue as to make hardly any
difference to the burden borne by the rest; but for a long time
after the introduction of progression it was not the poorest
who benefited from it but entirely the better-off working class
and the lower strata of the middle class who provided the largest
number of voters. I t would probably be true, on the other hand,
to say that the illusion that by means of progressive taxation the
burden can be shifted substantially onto the shoulders of the
wealthy has been the chief reason why taxation has increased as
fast asit has done and that, under the influence of this illusion,
the masses have come to accept a much heavier load than they

, would have done otherwise. The only major result of the policy
has been the severe limitation of the incomes that could be earned
by the most successful and thereby gratification of the envy
of the less-well-off. '

How small is the contribution of progressive tax rates (particu
larly of the high punitive rates levied on the largest incomes)
to total revenue may be illustrated by a few figures for the
United States and for Great Britain. Concerning the former
it has been stated (in 1956) that "the entire progressive super-

{311 t



Taxation and Redistribution

structure produces only about 17 per cent of the total revenue
derived from the individual income tax"-or about 8! per cent
of all federal revenue-and that, of this, "half is taken from taxable
income brackets up through $16,000-$18,000, where the tax rate
reaches 50 per cent [while] the other half 'comes from the higher
brackets and rat~s."13 As for Great Britain, which has an even
steeper scale of progression and a greater proportional tax burden,
it has been pointed out that "all surtax (on both earned and
unearned incomes) only brings in about 2! per cent of all public
revenue, and that if we collared every £1 of income over £2.000
p.a. [$5.600], we would only net an extra I! per cent of revenue....
Indeed the massive contribution to income tax and sur-tax comes·
from incomes between £750 p.a. and £3.000 p.a. [$2.100-$8.400]
-i.e. just those which begin with foremen and end with managers,
or begin with public servants just taking responsibility and
end with those at the head of our civil and other services."14

Generally speaking and in terms of the progressive character
of the two tax systems as a whole, it would seem that the contribu
tion made by progression in the two countries is betw~en 2!
and 8! per cent of total revenue, or between! and 2 per cent
of gross national income. These figures clearly do not suggest
that progression is the only method by which the revenue required
can be obtained. It seems at least probable (though nobody'
can speak on this with certainty) that under progressive taxation
the gain to revenue is less than the reduction of real income
which it causes.

If the belief that the high rates levied on the rich make an
indispensable contribution to total revenue is thus illusory, the
claim that progression has served mainly to relieve the poorest
classes is belied by what happened in the d~ocracies during the
greater part of the period since progression was introduced.
Independent studies in the United States, Great Britain, France,
and Prussia agree that, as a rule, it was those of modest income
who provided the largest number of voters that were let off
most lightly, while not only those who had more income but also
those who had less carried a much heavier proportional burden
of total taxation. The best illustration of this situation, which
appears to have been fairly general un til the last war, is provided
by the results of a detailed study of conditions in Britain, where
in 1936-37 the total burden of taxation on 'fully earned income
of families with two children was 18 per cent for those with
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an annual income of £100 per annum, which then gradually
fell to a minimum of 11 per cent at £350 and then rose again,
to reach 19 per cent only at £1,000.15 What these figures (and the
similar data for other countries) clearly show is not only that,
once the principle of proportional taxation is abandoned, it is
not necessarily those in greatest need but more likely the classes
with the greatest voting strength that will profit, but also that all
that was obtained by progression could undoubtedly have been
obtained by taxing the masses with modest incomes as heavily
as the poorest groups.

It is true, of course, that developments since the last war
in Britain, and probably elsewhere, have so increased the progres
sive character of the income tax as to mak:e the burden of taxation
progressive throughout and that, through redistributive expendi
ture on subsidies and services, the income of the very lowest
classes has been increased (so far as these things can be mean
ingfully measured: what can be shown is always only the cost and

'not the value of the services rendered) by as much as 22 per
cent.16 But the latter development is little dependent on the
present high rates of progression but is financed mainly by the
contributions of the middle and upper ranges of the middle class.

5. The real reason why all the .assurances that progression
would remain moderate have proved false and why its develop
ment has gone far beyond the most pessimistic prognostications
of its opponents11 is that all arguments in support of progression
can be used to justify any degree of progression. Its advocates
may realize that beyond a certain point the adverse effects

.on the efficiency of the economic system may become so serious
as to make it inexpedient to push it any further. But the argument
based on the presumed justice of progression provides for no limi
tation, as has often been .admitted by its supporters, before all
incomes above a certain figure are confiscated and those below
left untaxed~ Unlike proportionality, progression provides no
principle which tells ~s what the relative burden of different
persons ought to be. It is no more than a rejection of proportionali
ty in favor of a discrimination against the wealthy without
any criterion for limiting the extent of this discrimination. Because
"there is no ideal rate of progression that can be demonstrated
by formula,"18 it is only the newness of the principle that has
prevented its being carried at once to punitive rates. But there
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is no reason why "a little more than before" should not always
be represented as just and reasonable.

It is no slur on democracy, no ignoble distrust of its wisdom,
to maintain that, once it embarks upon such a policy, it is bound
to go much further than originally intended. This is not to say
that "free' and representative institutions are a Iailure"19 otthat
it must lead to "a complete distrust in democratic government,"20
'but that democracy has yet to learn that, in order to be just, it
must be guided in its action by general principles. What is true
of individual action is equally true of collective action, except that
a majority is perhaps· even less likely to consider explicitly
the long-term significance of its decision and therefore is even more

. in need of guidance by principles. Where, as in the case of progres
sion, the so-called principle adopted is no more than an open
invitation to discrimination and, what is worse, an invitation
to the majority to discriminate against a minority, the pretended
principle of justice must become the pretext for pure arbitrariness.

What is required here is a rule which, while still leaving open
,the possibility of a majority's taxing itself to assist a minority,
does not sanction a majority's imposing upon a minority whatever
burden it regards as right. That a majority, merely bec:ause it is
a majority, should be entitled to apply to a minority a rule
which does not apply to itself is an infringement of a principle'
much more fundamental than democracy itself, a principle on
which the justification of democracy rests. We have seen before
(in chaps. x and xiv) that if the classifications of persons which the
law must employ are to result neither in privilege nor in discrim~

ination, they must rest on distinctions which those inside the
group singled out, as well as those outside it, will recognize
as relevant.

It is the great merit of proportional taxation that it provides
a rule which is likely to be agreed upon by those who will pay
absolutely more and those who will pay absolutely less and which,
once accepted, raises no problem of a separate rule applying only
to a minority. Even if progressive taxation does not name the
individuals to be taxed at a higher rate, it discriminates by
introducing a distinction which aims at shifting the burden from
those who determine the rates onto others. In no sense can a
progressive scale of taxation be regarded as a general rule appli
cable equally to all-in no sense can it be said that a tax of
20 per cent on one person's income and a tax of 75 --per cent
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on the larger income of another person are equal. Progression
provides no criterion whatever of what is and what is not to be
regarded as just. It indicates no halting point for its application,
and the "good judgment" of the people on which its defenders
are usually driven to rely as the only safeguard21 is nothing more
than the current state of opinion shaped by past policy.

That the rates of progression have, in fact, risen as fast as they
have done is, however, also due to a special cause which has been
operating during the last forty years, namely, inflation. It is
now well understood that a rise in aggregate money incomes tends
to lift everybody into a higher tax bracket, even though their
real income has remained the same. As a result, members of the
majorities have found themselves again and again unexpectedly
the victims of the discriminatory rates for which they had voted
in the belief that they would not be affected.

This effect of progressive taxation is often represented as a
merit, because it tends to make inflation (and deflation) in some
~easure self-correcting. If a budget defici t is the source of inflation,
revenue will rise proportionately more than incomes and may thus
close the gap; and if a budget surplus has produced deflation,
the resulting fall of incomes will soon bring an even greater reduc
tion in revenue and wipe out the surplus. It is very doubtful,
however, whether, with the prevailing bias in favor of inflation,
this is really an advantage. Even without this effect, budgetary
needs have in the past been the main source of recurrent inflations;
and it has been only the knowledge that an inflation, once
started, is difficult to stop that in some measure has acted as a
deterrent. With a tax system under which inflation produces a
more than proportional increase in revenue through a disguised
increase in taxes which requires no vote of the legislature, this
device may become almost irresistibly tempting.

6. It is sometimes contended that proportional taxation IS

as arbitrary a principle as progressive taxation and that, apart
from an apparently gre,ater mathematical neatness, it has little
to recommend it. There are, however, other strong arguments
in its favor besides the one we have already mentioned-i.e.,
that it provides a uniform principle on which people paying
different amounts are likely to agree. There also is still much
to be said for the old argument that, since almost all economic
activity benefits from the basic services of government, these
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services form a more or less constant ingredient of all we consume
and enjoy and that, therefore, a person who commands more
of the resources of society will also gain proportionately more
from what the government has contributed.

More important is the observation that' proportional taxation
leaves the relations between the net remunerations of different
kinds of work unchanged. This is not quite the same as the old
maxim, "No tax is a good tax unless it leaves individuals in
the same relative position as it finds them."22 It concerns the
effect, not on the relations between individual incomes, but on
the relations between the net remunerations for particular services
performed, and it is this which is the economically relevant factor..
It also does not, as might be said of the old maxim, beg the
issue by simply postulating that the proportional size of the differ
ent incomes should be left unchanged.

There may be a difference of opinion as to whether the relation
between two incomes remains the same when they are reduced
by the same amount or in the same proportion. There can be
no doubt, however, whether or not the net remunerations for
two services which before taxation were equal still stand in the
same relation after taxes have been deducted. And this is where
the effects of progressive taxation are significantly different from
those of proportional taxation. The use that will be made of'
particular resources depends on the net reward for services, and,
if the resources are to be used efficiently, it is important that
taxation leave the relative recompenses that will be received for
particular services as the market determines them. Progressive
taxation alters this relation substantially by making net remuner
ation for a particular service dependent upon the other earnings
of the individual over a certain period, usually a year. If, before
taxation, a surgeon gets as much for an operation as an architect
for planning a house, or a salesman gets as much for selling ten
cars as a photographer for taking forty portraits, the same
relation will still hord if proportional taxes are deducted from
their receipts. But with progressive taxation of incomes this
relation may be greatly changed. Not only may services which
before taxation receive the same remuneration bring very different
rewards; but a man who receives a relatively large payment
for a service may in the end be left with less than another who
receives a smaller payment.

This means that progressive taxation necessarily offends against
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what is probably the only universally recognized principle of
economic justice, that of "equal pay for equal work." If what
each of two lawyers will be allowed to retain from his fees for
conducting exactly the same kind of case as the other depends
on his other earnings during the year-they will, in fact, often
derive very different gains from similar efforts. A man who
has worked very hard, or for some reason is in greater demand,
may receive a much smaller reward for further effort than one who
has been idle or less lucky. Indeed, the more the consumers
value a man's services, the less worthwhile will it be for him
to exert himself further.

This effect on incentive, in the usual sense of the term, though
important and frequently stressed, is by no means the most
harmful effect of progressive taxation. Even here the objection
is not so much that people may, as a result, not work as hard
as they otherwise would, as it is that the change in the net remu
nerations for different activities will often divert their energies
to activities where they are less useful than they might be. The
fact that with progressive taxation the net remuneration for any
service will vary with the time rate at which the earning accrues
thus becomes a source not only of injustice but also of a mis
direction of resources.

There is no need to dwell here on the familiar and insoluble
difficulties which progressive taxation creates in all instances
where effort (or outlay) and reward are not approximately coin
cident in time, i.e., where effort is expended in expectation of a
distant and uncertain result-in short, in all instances where
human effort takes the form of a long and risky investment.
No practicable scheme of averaging incomes can do justice to
the author or inventor, the artist or actor, who reaps the rewards
of perhaps decades of effort in a few years.23 Nor should it be neces
sary to elaborate further on the effects of steeply progressive
taxation on the willingness to undertake risky capital investments.
It is obvious that such taxation discriminates against those risky
ventures which are worthwhile only because, in case of success,
they will bring a return big enough to compensate for the great
risk of total loss. It is more than likely that what truth there is
in the alleged "exhaustion of investment opportunities" is due
largely to a fiscal policy which effectively eliminates a wide range
of ventures that private capital might profitably undertake.24

We must pass rapidly over these harmful effects on incentive
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and on investment, not because they are unimportant but because
they are on the whole well enough known. We shall devote our
limited space, then, to other effects which are less understood
but at least' equally important. Of these, one which perhaps still
deserves emphasis is the frequent restriction or reduction of the
di vision of labor. This effect is particularly noticeable where
professional work is not organized on business lines and much of
the outlay that in fact would tend to increase a man's productivity
is not counted as part of the cost. The tendency to "do it yourself"
comes to produce the most absurd results when, for instance,
a man who wishes to devote himself to more productive activities
may have to earn in an hour twenty or even forty times as much
in order to be able to pay another whose time is less valuable
for an hour's services. 25

We can also only briefly mention the very serious effect of
progressive taxation on the supply of savings. If twenty-five
years ago the argument that savings were too high and should
be reduced may have had some degree of plausibility, few respon
sible persons today will doubt that, if we are to achieve even
part of the tasks we have set ourselves, we want as high a rate
of saving as people are prepared to supply. The socialist answer
to those who are concerned about this effect on savings is, in
fact, no longer that these savings are not needed but that they'
should be supplied by the community, i.e., out of funds raised
from taxation. This, however, can be justified only if the long,..term
aim is socialism of the old kind, namely, government ownership
of the means of production.

7. One of the chief reasons why progressive taxation has come
to be so widely accepted is that the great majority of people
have come to think of an appropriate income as the only legitimate
and socially desirable form of reward. They think of income not
as related to the value of the services rendered but as conferring
what is regarded as an appropriate status in society. This is shown
very clearly in the argument, frequently used in support of pro
gressive taxation, that "no man is worth £10,000 a year, and, in
our present state of poverty, with the great majority of people
earning less than £6 a week, only a few very exceptional men
deserve to exceed £2,000 a year."26 That this contention lacks
all foundation and appeals only to emotion and prejudice will
be at once obvious when we see that what it means is thSlt no act
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that any individual can perform in a year or, for that matter,
in an hour can be worth more to society than £10,000 ($28,000).
Of course, it can and sometimes will have many times that value.
There is no necessary relation between the time an action takes
and the benefit that society will derive from it.

The whole attitude which regards large gains as unnecessary
and socially undesirable springs from the state of mind of people
who are used to selling their time for a fixed salary or fixed wages
and who consequently regard a remuneration of so much per
unit of time as the normal thing.27 But though this method
of remuneration has become predominant in an increasing number
of fields, it is appropriate only where people sell their time to be
used at another's direction or at least act on behalf of and in fulfil
ment of the will of others. It is meaningless for men whose task
is to administer resources at their own risk and responsibility
and whose main aim is to increase the resources under their
control ou t of their own earnings. For them the con trol of resources
is a condition for practicing their vocation, just as the acquisition
of certain >skills or of particular knowledge is such a condition in
the professions. Profits and losses are mainly a mechanism for
redistributing capital among these men rather than a means of
providing their current sustenance. The conception that current
net receipts are normally intended for current consumption,
though natural to the salaried man, is alien to the thinking of those
whose aim is to build up a business. Even the conception of
income itself is in their case largely an abstraction forced upon
them by the income tax. It is no more than an estimate of what,
in view of their expectations and plans, they can afford to spend
without bringing their prospective power of expenditure below
the present level. I doubt whether a society consisting mainly of
"self-employed" individuals would ever have come to take the
concept of income so much for granted as we do or would ever

, have thought of taxing the earnings from a certain service accord
ing to the rate at which they accrued in time.

It is questionable whether a society which will recognize no
reward other than what' appears to its majority as an appropriate
income, and which does not regard the acquisition of a fortune
in a relatively short time as a legitimate form of remuneration
for certain kinds of activities, can in the long run preserve a system
of private enterprise. Though there may be no difficulty in widely
dispersing ownership of well-established enterprises among a large

-{319 }



Taxation and Redistribution

number of small owners and in having them run by managers
in a position intermediate between that of an entrepreneur and
that of a salaried employee, the building-up of new enterprises
is still and probably always will be done mainly by individuals
controlling considerable resources. New developments, as a rule,
will still have to be backed by a few persons intimately acquainted
with particular opportunities; and it is certainly not to be wished
that all future evolution should be dependent on the established
financial and industrial corporations.

Closely connected with this problem is the effect of progressive
taxation on an aspect of capital formation which is different
from that already discussed, namely, the place of formation.
It is one of the advantages of a competitive system that successful
new ventures are likely for a short time to bring very large
profits and that thus the capital needed for development will
be formed by the persons who have the best opportuni ty of using
it. The large gains of the successful innovator meant in the past
that, having shown the capacity for profitably employing capital
in new ventures, he would soon be able to back his judgment with
larger means. Much of the individual formation of new capital,
since it is offset by capital losses of others, should be realistically
seen as part of a continuous process of redistribution df capital
among the entrepreneurs. The taxation of such profits, at more '
or less confiscatory rates, amounts to a heavy tax on that turnover
of capital which is part of the driving force of a progressive society.

The most serious consequence, however, of the discouragement
of individual capital formation where there are temporary oppor
tunities for large profits is the restriction of competition. The
system tends generally to favor corporate as against individual
saving and particularly to strengthen the position of the estab
lished corporations against newcomers. It thus assists to create
quasi-monopolistic situations. Because taxes today absorb the
greater part of the newcomer's "excessive" profits, he cannot,
as has been well said, "accumulate capital; he cannot expand
his own business; he will never become big business and a match
for the vested interests. The old firms do not need to fear his com
petition: they are sheltered by the tax collector. They may with
impunity indulge in routine, they may defy the wishes of the
public and become conservative. It is true, the income tax prevents
them, too, from accumulating new capital. But what is more
important for them is that it prevents the dangerous n~wcomer
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from accumulating any capital. They are virtually privileged by
the tax system. In this sense progressive taxation checks economic
progress and makes for rigidity."28

An even more paradoxical and socially grave effect of progres
sive taxation is that, though intended to reduce inequality, it
in fact helps to perpetuate existing inequalities and eliminates
the most important compensation for that inequality which is
inevitable in a free-enterprise society. It used to be the redeeming
feature of such a system that the rich were not a closed group
and that the successful man might in a comparatively short time
acquire large resources. 29 Today, however, the chances of rising
into the class· are probably already smaller in some countries,
such as Great Britain, than they have been at any time since
the beginning of the modern era. One significant effect of this
is that the administration of more and more of the world's capital
is coming under the control of men who, though they enjoy very
large incomes and all the amenities that this secures, have never

'on their own account ~nd at their personal risk controlled substan
tial property. Whether this is altogether a gain remains to be seen.

It is also true that the less possible it becomes for a man to
acquire a new fortune, the more must the existing fortunes appear
as privileges for which there is no justification. Policy is then
certain to aim at taking these fortunes out of private hands,
either by the slow process of heavy taxation of inheritance or by
the quicker one of outright confiscation. A system based on private
property and control of the means of production presupposes
that such property and control can be acquired by any successful
man. If this is made impossible, even the men who otherwise

. would have been the most eminent capitalists of the new genera
tion are bound to become the enemies of the established rich.

8. In those countries where taxation of incomes reaches very
high rates, greater equality is, in effect, brought about by setting
a limit to the net income that anybody can earn. (In Great
Britain, during the last war, the largest net income after taxation
was approximately £5,000, or $14,OOO-though this was partly
tempered by the fact that capital gains were not treated as in
come.) We have seen that, considering the insignificant contribu
tion which progressive taxation of the higher brackets makes to
revenue, it can be justified only by the view that nobody should
command a large income. But what a large income is depends
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on the views of the particular community and, in the last resort,
on its average wealth. The poorer a country, therefore, the lower
will its permissible maximum incomes be, and the more difficult
for any of its inhabitants to reach income levels that in wealthier
countries are considered only moderate. Where this may lead
is illustrated by a recent proposal, only narrowly defeated, of the
National Planning Commission of India, according to which a
ceiling of $6,300 per annum was to be fixed for all incomes (and
a ceiling of $4,300 for salary incomes).3o One n~ed only to think
of the same principle being applied to the different regions of
anyone country, or internationally, to see its implications. These
consequences certainly are a commentary on the moral basis
of the belief that the majority of a particular group should
be entitled to decide on the appropriate limit of incomes and
on the wisdom of those who believe that in this manner they
will assist the well-being of the masses. Can there be much doubt
that poor countries, by preventing individuals from getting rich,
will also slow down the general growth of wealth? And does
'not what applies to the poor countries apply equally to the rich?

In the last resort, the problem of progressive taxation is, of
course, an ethical problem, and in a democracy the real problem
is whether the support that the principle now receives would
continue if the people fully understood how it operates. It is ,
probable that the practice is based on ideas which most people
would not approve if they were stated abstractly. That a majority
should be free to impose a discriminatory tax burden on a minori
ty; that, in consequence, equal services should be remunerated
differently; and that for a whole class, merely because its incomes
are not in line with those of the rest, the normal incentives should
be practically made ineffective-all these are principles which
cannot be defended -on grounds of justice. If, in addition, we con
sider the waste of energy and effort which progressive taxation
in so many ways leads to,31 it should not be impossible to convince
reasonable people of its undesirability. Yet experience in this
field shows how rapidly habit blunts the sense of justice and even
elevates into a principle what in fact has no better basis than envy.

If a reasonable system of taxation is to be achieved, people
must recognize as a principle that the majority which determines
what the total amount of taxation should be must also bear it
at tile maximum rate. There can be no justified objection to the
same majority deciding to grant to an economically weak minority
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some relief in the fOfm of a proportionately lower taxation. The
task of erecting a barrier against abuse of progression is compli
cated by the fact that, as we·have seen, some progression in per
sonal income taxation is probably justified as a way of compensat
ing for the effects of indirect taxation. Is there a principle which
has any prospect of being accepted and which would effectively
prevent those temptations inherent in progressive taxation from
getting out of hand? Personally, I do not believe that setting
an upper limit which progression is not to exceed would achieve
its purpose. Such a percentage figure would be as arbitrary as
the principle of progression and would be as readily altered
when the need for additional revenue seemed to require it.

What is needed is a principle that will limit the maximum
rate of direct taxation in some relation to the total burden of
taxation. The most reasonable rule of the kind would seem
to be one that fixed the maximum admissible (marginal) rate
of direct taxation at that percentage of the total national income

'which the government takes in taxation. This would mean that
if the gov.ernment took 25 per cent of the national income, 25 per
cent would also be the maximum rate of direct taxation of any
part of individualincomes. If a national emergency made it neces
sary to raise this proportion, the maximum admissible rate would
be raised to the same figure; and it would be correspondingly re
duced when the over-all tax burden was reduced. This would still
leave taxation somewhat progressive, since tho~e paying the maxi
mum rate on their incomes would also pay some indirect taxes
which could bring their total proportional burden above the na
tional average. Adherence to this principle would have the salutary
consequence that every budget would have to be prefaced by an
estimate of the share of national income which the government
proposed to take as taxes. This percentage would provide the
standard rate of direct taxation of incomes which, for the lower
incomes, would be reduced in proportion as they were taxed in
directly. The net result would be a slight over-all progression in
which, however, the marginal rate of taxation of the largest
incomes could never 'exceed the rate at which incomes were
taxed on the average by more than the amount of indirect taxation.
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CHAPTER TWENTY":ONE

The Monetary Framework

There is no subtler, no surer means oj overturning
the existing basis oj society than to debauch the cur
rency. The process engages all the hidden Jorces of
economic law on the side oj destruction, and does it
in a manner which not one man in a million is able
to diagnose.

]. M. KEYNES

1. The experience of the last fifty years has taught most people
the importance of a stable monetary system. Compared with
the preceding century, this period has been one of great monetary ,
disturbances. Governments have assumed a much more active
part in controlling money, and this has been as much a cause as
a consequence of instability. It is only natural, therefore, that
some people should feel it would be better if governments were
deprived of their control over monetary policy. Why, it is some
times asked, should we not rely on the spontaneous forces of the
market to supply whatever is needed for a satisfactory medium
of exchange as we do in most other respects?

It is important to be clear at the outset that this is not only
politically impracticable today but would probably be undesirable
if it were possible. Perhaps, if governments had never interfered,
a kind of monetary arrangement might have evolved which would
not have required deliberate control; in particular, if men had
not come extensively to use credit instruments as money or close
substitutes for money, we might have been able to rely on some
self-r~'Tulating mechanism.! This choice, however, is now closed
to us. We know of no substantially different alternatives to the
credit institutions on which the organization of modern ~usiness
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has come largely to rely; and historical developments have created
conditions in which the existence of these institutions makes
necessary some deliberate control of the interacting money and
credit systems. Moreover, other circumstances which we certainly
could not hope to change by merely altering our monetary ar
rangements make it, for the time being, inevitable that this
control should be largely exercised by governments.2

The three fundamental reasons for this state of affairs are ot
different degrees of generality and validity. The first refers to
all money at all times and explains why changes in the relative
supply of money are so much more disturbing than changes in
any of the other circumstances that affect prices and production.
The second refers to all monetary systems in which the supply
of money is closely related to credit-the kind on which all modern
economic life rests. The third refers to the present volume of
government expenditure and thus to a circumstance which we
may hope to change eventually but which we must accept, for the

, time being, in all decisions about monetary policy.
The first of these f~cts makes money a kind of loose joint in

the otherwise self-steering mechanism of the market, a loose
joint that can sufficiently interfere with the adjusting mechanism
to cause recurrent misdirections of production unless these effects
are anticipated and deliberately counteracted. The reason for
this is that money, unlike ordinary commodities, serves not by
being used up but by being handed on. The consequence of this
is that the effects of a change in the supply of money (or in the
demand for it) do not directly lear{ to a new equilibrium. Monetary
changes are, in a peculiar sense, "self-reversing." If, for example,
an addition to the stock of money is first spent on a part~cular

commodity or service, it not merely creates a new demand which
in its nature is temporary and passing, but also sets up a train
of further effects which will reverse the effects of the initial
increase in demand. Those who first received the money will
in turn spend it on other things. Like the ripples on a pool w.hen
a pebble has been thrown into it, the increase in demand will
spread itself throughout the whole economic system, at each
point temporarily altering relative prices in a way which will
persist as long as the quantity of money continues to increase
but which will be reversed when the increase comes to an end.
Exactly the same applies if any part of the stock of money is
destroyed, or even if people start holding larger or smaller amounts
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of cash, in relation to their receipts and outlay, than they normally
do; each change of this sort will give rise to a succession of changes
in demand which do not correspond to a change in the underlying
real factors and which will therefore cause changes in prices and
production which upset the equilibrium between demand and
supply.3

If, for this reason, changes in the supply of money are particular
ly disturbing, the supply of money as we know it is alsoparticu
larly apt to change in a harmful manner. What is important
is that the rate at which money is spent should not fluctuate
unduly. This means that when at any time people change their
minds about how much cash they want to hold in proportion to
the payments they make (or, as the economist calls it, they decide
to be more or less liquid), the quantity ofmoney should be changed
correspondingly. However we define "cash," people's propensity
to hold part of their resources in this form is subject to considerable
fluctuation both over short and over long periods, and various spon
taneous developments (such as, for instance, the credit card and
the traveler's check) are likely to affect it profoundly. No automat
ic regulation of the supply of money is likely to bring about
the desirable adjustments before such changes in the demand for
money or in the supply of substitutes for it have had a strong
and harmful effect on prices and employment.

Still worse, under all modern monetary systems, not only
will the supply of money not adjust itself to such changes in de
mand, but it will tend to change in the opposite direction. When
ever claims for money come to serve in the place of money-and
it is difficult to see how this can be prevented-the supply of
such substitutes for money tends to be "perversely e1astic."4
This is a result of the simple fact that the same considerations
which will make people want to hold more money will also make
those who supply claims for money by lending produce fewer
such claims, and vice versa. The familiar fact that, when
everybody else wants to be more liquid, the banks for the
same reasons will also wish to be more liquid and therefore
supply less credit, is merely one instance of a general tendency
inherent in most forms of credit.

These spontaneous fluctuations in the supply of money can
be prevented only if somebody has the power to change deliberate
ly the supply of some generally accepted medium of exchange
in the opposite direction. This is a function which it has generally

{326 t



Inflation and the Welfare State

been found necessary to entrust to a single national institution,
in the past the central banks. Even countries like the United
States, which long resisted the establishment of such an institu
tion, found in the end that, if recurrent panics were to be avoided,
a system which m'ade extensive use of bank credit must rest
on such a central agency which is always able to provide cash
and which, through this control of the supply of cash, is able to
influence the total supply of credit.

There are strong and probably still valid reasons which make
it desirable that these institutions should be independent of
government and its financial policy as much as possible. Here,
however, we come to the third point to which we have referred-a
historical development which, though not strictly irrevocable,
we must accept for the immediate future. A monetary policy
independent of financial policy is possible so long as government
expenditure constitutes a comparatively small part of all payments
and so long as the government debt (and particularly its short-

o term debt) constitutes only a small part of all credit instruments.5

Today this condition no longer exists. In consequence, an effective
mc"'etary policy can be conducted only in co-ordination with the
financial policy of government. Co-ordination in this respect,
however, inevitably means that whatever nominally independent
monetary authorities still exist have in fact to adjust their
policy to that of the government. The latter, whether we like
it or not, thus necessarily becomes the determining factor.

This more effective control over monetary conditions by govern
ment which, it would seem, can thus be achieved is welcomed
by some people. Whether we have really been placed in a better
position to pursue a desirable monetary policy we shall have
to consider later. For the moment the important fact is that, as
long as government expenditure constitutes as large a part of
the national income as it now does everywhere, we must accept
the fact that government will necessarily dominate monetary
policy and that the only way in which we could alter this would
be to reduce governme~t expenditure greatly.

2. With government in control of monetary policy, the chief
threat in this field has become inflation. Governments everywhere
and at all times have been the chief cause of the depreciation of the
currency. Though there have been occasional prolonged falls in
the value of a metallic money, the major inflations of the past
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. have been the result of governments' either diminishing the coin
or issuing excessive quantities of paper money. It is possible
that the present generation is more on its guard against those
cruder ways in which currencies were destroyed when governments
paid their way by issuing paper money. The same can be done
nowadays, however, by subtler procedures that the public is
less likely to notice.

We have seen how everyone of the chief features of the welfare
state which we have considered tends to encourage inflation.
We have seen how wage pressures from the labor unions, combined
with the current full-employment policies, work in this manner
and how the heavy financial burden which governments are as
suming through old age pensions are likely to lead them to repeated
attempts to lighten th"em by reducing the value of money. We
should also note here, although this may not necessarily be con
nected, that governments seem invariably to have resorted to
inflation to lighten the burden of their fixed obligations whenever
the share of national income which they took exceeded about

,25 per cent.G And we have also seen that, because under a'system
of progressive taxation inflation tends to increase tax revenue
proportionately more than incomes, the temptation to resort to
inflation becomes very great.

If it is true, however, that the institutions of the welfare ,
state tend to favor inflation, it is even more true that it was the
effects of inflation which strengthened the demand for welfare
measures. This is true not only of some of those measures we
have already considered but also of many others which we have
yet to examine or can merely mention here, such as rent restric
tions on dwellings, food subsidies, and all kinds of controls
of prices and expenditures. The extent to which the effects
of inflation have it! recent times provided the chief arguments
for an extension of government controls is too well known to need
more illustration. But the extent to which, for over forty years
now, developments throughout the whole world have been de
termined by an unprecedented inflationary trend is not sufficiently
understood. It is perhaps best seen in the influence that it has
had on the efforts of the generation whose working life covers
that period to provide for their old age.

It will help us to see what inflation has done to the savings
of the generation now on the point of retiring if we look at the
results of a little statistical inquiry.7 The aim of the inquiry
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was to determine what would be the present value in various
countries of the accumulated savings of a person who for a period
of forty-five years, from 1913 to 1958, had put aside every year
the equivalent in money of the same real value and invested it
at a fixed rate of interest of 4 per cent. This corresponds approxi
mately to the return which the small saver in Western countries
could have obtained from the kind of investment accessible to

.him, whether its actual form was a savings account, government
bonds, or life insurance. We shall represent as 100 the amount
that the saver would have possessed at the end of the period if the
value of money had remained constant. What part of this real
value would such a saver actually have had in 1958?

It seems that there is only one country in the world, namely,
Switzerland, where the amount would have been. as much as
70 per cent. The saver in the United States and Canada would
still have been relatively well off, having been able to retain
about 58 per cent. For most of the countries of the British

,Commonwealth and the other members of the "sterling bloc"
the figure would have been around 50 per cent, and for Germany,
in spite of the loss of all pre-1924 savings, still as much as 37
per cent. The investors in all those countries were still fortunate,
however, compared with those in France or Italy, who would
have retained only between 11 and 12 per cent of what the value
of their savipgs over the period ought to have been at the beginning
of 1958.8

It is usual today to dismiss the importance of this long and
world-wide inflationary trend with the comment that things
have always been like that and that history is largely a history
of inflation. However true this may be in general, it is certainly
not true of the period during which our modern economic system
developed and during which wealth and incomes grew at an un
precedented rate. During the two hundred years preceding 1914,
when Great Bri tain adhered to the gold standard, the price
level, so far as it can be meaningfully measured over such a
period, fluctuated around a constant level, ending up pretty
well where it started and rarely changing by more than a third
above or below that average level (except during the period
of the Napoleonic wars, when the gold standard was abandoned).9
Similarly, in the United States, during the period 1749....1939
there also does not seem to have occurred a significant upward
trend of prices. lO Compared with this, the rate at which prices
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have risen during the last quarter of a century in these and other
countries represents a major change.

3. Although there are a few people who deliberately advocate
a continuous upward movement of prices~ the chief source of
the existing inflationary bias is the general belief that deflation,
the opposite of inflation, is so much more to be feared that, in
order to keep on the safe side, a persistent error in the direction
of inflation is preferable. But, as we do not know how to keep
prices completely stable and can achieve stabili ty only by correct
ing any small movement in either direction, the determination
to avoid deflation at any cost must result in cumulative inflation.
Also, the fact that inflation and deflation will often be local
or sectional phenomena. which must occur necessarily as part
of the mechanism redistributing the resources of the economy
means that attempts to prevent any deflation affecting a major
area of the economy must result in over-all inflation.

It is, however, rather doubtful whether, from a long-term
point of view, deflation is really more harmful than infl'ation.
Indeed, there is a sense in which inflation is infinitely more
dangerous and needs to be more carefully guarded against. Of
the two errors, it is the one much more likely to be committed.
The reason for this is that moderate inflation is generally pleasant ,
while it proceeds, whereas deflation is immediatdy and acutely
painfulY There is little need to take precautions against any
practice the bad effects of which will be immediately and strongly
felt; but there is need for precautions wherever action which is
immediately pleasant or relieves temporary difficulties involves
much greater harm that will be felt only later. There is, indeed,
more than a mere superficial similarity between inflation and
drug-taking, a comptlrison which has often been made.

Inflation and deflation both produce their peculiar effects by
causing unexpected price changes, and both are bound to disap
point expectations twice. The first time is when prices prove to
be higher or lower than they were expected to be and the second
when, as must sooner or later happen, these price changes come
to be expected and cease to have the effect which their unforeseen
occurrence had. The difference between inflation and deflation
is that, with the former, the pleasant surprise comes first and the
reaction later, while, with the latter, the first effect on business
is depressing. The effects of both, however, are self-re~ersing.
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For a time the forces which bring about either tend to feed on
themselves, and the period during which prices move faster than
expected may thus be prolonged. But unless price movements
continue in the same direction at an ever accelerating rate, expec
tations must catch up with them. As soon as this happens, the
character of the effects changes.

Inflation at first merely produces conditions in which more
people make profits and in which profits are generally larger than
usual. Almost everything succeeds, there are hardly any failures.
The fact that profits again and again prove to be greater than
had been expected and that an unusual number of ventures turn
out to be successful produces a general atmosphere favorable
to risk-taking. Even ,those who would have been driven out of
business without the windfalls caused by the unexpected general
rise in prices are able to hold on and to keep their employees in
the expectation that they will soon share in the general prosperity.
This situation will last, however, only until people begin to expect

, prices to continue to rise at the same rate. Once they begin
to count on prices being so many per cent higher in so many
months' time, they will bid up the prices of the factors of produc
tion which determine the costs to a level corresponding to the
future prices they expect. If prices then rise no more than had been
expected, profi ts will return to normal, and the proportion of those
making a profit also will fall; and since, during the period of excep
tionally large profits, many have held on who would otherwise
have been forced to change the direction of their efforts, a higher
proportion than uS,ual will suffer losses.

The stimulating effect of inflation will thus operate only so
long as it has not been foreseen; as soon as it comes to be foreseen,
only its continuation at an increased rate will maintain the same
degree of prosperity. If in such a situation prices rose less than
expected, the effect would be the same as that of unforeseen de
flation. Even if they rose only as much as was generally expected,
this would no longer provide the exceptional stimulus but would
lay Lare the whole backlog of adjustments that had been post
poned while the temporary stimulus lasted~ In order for inflation
to retain its initial stimulating effect, it would have to continue
at a rate always faster than expected.

We cannot consider here all the complications which make
it impossible for adaptations to an expected change in prices
ever to become perfect, and especially for long-term and short-term
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expectations to become equally adjusted; nor can we go into the
different effects on current production and on investment which
are so important in any full examination of industrial fluctuations.
It is enough for our purpose to know that the stimulating effects
of inflation must cease to operate unless its rate is progressively
accelerated and that, as it proceeds, certain unfavorable conse
quences of the fact that complete adaptation is impossible become
more and more serious. The most important of these is that the
methods of accounting on which all business decisions rest make
sense only so long as the value of money is tolerably stable. With
prices rising at an accelerating rate, the techniques of capital and
cost accounting that provide the basis for all business planning
would soon lose all meaning. Real costs, profits, or income
would soon cease to be ascertainable by any conventional or gen
erally acceptable method. And, with the principles of taxation
being what they are, more and more would be taken in taxes as
profits that in fact should be reinvested merely to maintain
capital.

-Inflation thus can never be more than a temporary fillip,
and even this beneficial effect can last only as long as somebody
continues to be cheated and the expectations of some people
unnecessarily disappointed. Its stimulus is due to the errors
which it produces. It is particularly dangerous because the harmful ,
aftereffects of even small doses of inflation can be staved off
only by larger doses of inflation. Once it has continued for some
time, even the prevention of further acceleration will create
a situation in which it will be very difficult to a;void a spontaneous
deflation. Once certain activities that have become extended
can be maintained only by continued inflation, their simultaneous
discontinuation may well produce that vicious and rightly feared
process in which the decline of some incomes leads to the decline
of other incomes, and so forth. From what we know, it still
seems probable that we should be able to prevent serious depres
sions by preventing the inflations which regularly precede them,
but that there is little we can do to cure them, once they have
set in. The time to worry about depressions is, unfortunately,
when they are furthest from the minds of most people.

The manner in which inflation operates explains why it is so
difficult to resist when policy mainly concerns itself with particular
situations rather than with general conditions and with short-term
rather than with long-term problems. It is usually the easy way
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out of any temporary difficulties for both government and private
business-the path of least resistance and sometimes also the easi
est way to help the economy get over all the obstacles that
government policy has placed in its way.12 It is the inevitable
result of a policy which regards all the other decisions as data
to which the supply of money must be adapted so that the
damage done by other measures will be as little noticed as possible.
In the long run, however, such a policy makes governments the
captives of their own earlier decisions, which often force them to
adopt measures that they know to be harmful. It is no accident
that the author whose views, perhaps mistakenly interpreted,
have given more encouragement to these inflationary propensities
than any other man's is also responsible for the fundamentally
antiliberal aphorism, "in the long run we are all dead."13 The
inflationary bias of our day is largely the result of the prevalence
of the short-term view, which in turn stems from the great
difficulty of recognizing the more remote consequences of current

, measures, and from the inevitable preoccupation of practical men,
and particularly politicians, with the immediate problems and the
achievement of near goals.

Because inflation is psychologically and politically so much
more difficult to prevent than deflation and because it is, at the
same time, technically so much more easily prevented, the econ
omist should always stress the dangers of inflation. As soon
as deflation makes itself felt, there will be immediate attempts
to combat it-often when it is only a local and necessary process
that should not be prevented. There is more danger in untimely
fears of deflation than in the possibility of our not taking
necessary countermeasures. While nobody is likely to mistake
local or sectional prosperity for inflation, people often demand
wholly inappropriate monetary countermeasures when there is
a local or sectional depression.

These considerations would seem to suggest that, on balance,
probably some mechanical rule which aims at what is desirable
in the longrun and ties the hands of authority in its short-term
decisions is likely to produce a better' monetary policy than
principles which give to the authorities more power and discretion
and thereby make them more subject to both political pressure
and their own inclination to overestimate the urgency of the cir
cumstances of the moment. This, however, raises issues which
we must approach more systematically.
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4. The case for "rules versus authorities in monetary policy"
has been persuasively argued by the late Henry Simons in a well
known essay.I4 The arguments advanced there in favor of strict
rules are so strong that the issue is now largely on of how far
it is practically possible to tie down monetary authority by
appropriate rules. It may still be true that if there were full agree
ment as to what monetary policy ought to aim for, an independent
monetary authority, fully protected against political pressure
and free to decide on the means to be employed in order to
achieve the ends it has been assigned, might be the best arrange
ment. The old arguments in favor of independent central banks
still have great merit. But the fact that the responsibility for
monetary policy today inevitably rests in part with agencies
whose main concern is with government finance probably strength
ens the case against allowing much discretion and for making
decisions on monetary policy as predictable as possible.

It should perhaps be explicitly stated that the case against dis
cretion in monetary policy is not quite the same as that against
discretion in the use of the coercive powers of government.
Even if the control of money is in the hands of a monopoly,
its exercise does not necessarily involve coercion ofprivate individ
uals.15 The argument against discretion in monetary policy rests
on the view that monetary policy and its effects should be as
predictable as possible. The validity of the argument depends,
therefore, on whether we can devise an automatic mechanism
which will make the effective supply of money change in a more
predictable and less disturbing manner than will any discretionary
measures likely to be adopted. The answer is. not certain. No
automatic mechanism is known which will make the total supply
of money adapt itself exactly as we would wish, and the most
we can say in favor-of any mechanism (or action determined
by rigid rules) is that it is doubtful whether in practice any deliber
ate control would do better. The reason for this doubt is partly
that the conditions in which monetary authorities have to make
their decisions are usually not favorable to the prevailing of long
views, partly that we are not too certain what they should do in
particular circumstances and that, therefore, uncertainty about
what they will do is necessarily greater when they do not act
according to fixed rules.

The problem has remained acute ever sil.lce the destruction
of the gold standard by the policies of the 1920's and 1~30's.16
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It is only natural that some people should regard a return to that
tried system as the only real solution. And an even larger number
would probably agree today that the defects of the gold standard
have been greatly exaggerated and that it is doubtful whether its
abandonment was a gain. This does not mean, however, that its
restoration is at present a practical proposition.

It must be remembered, in the first place, that no single country
could effectively restore it by independent action. Its operation
rested on its being an international standard, and if, for example,
the United States today returned to gold, it would chiefly mean
that United States policy would determine the value of gold
and not necessarily that gold would determine the value of
the dollar.

Second, and no less important, the functioning of the inter
national gold standard rested on certain attitudes and beliefs
which have probably ceased to exist. It operated largely on
the basis of the general opinion that to be driven off the gold

, standard was a majo~ calami ty and a national disgrace. I t is not
likely to, have much influence even as a fair-weather standard
when it is known that no country is prepared to take painful
measures in order to preserve it. I may be mistaken in my belief
that this mystique of gold has disappeared for good, but, until
I see more evidence to the contrary, I do not believe that an
attempt to restore the gold standard can be more than temporarily
successful. I7

The case for the gold standard is closely connected with the
general argument in favor of an international, as against a national
standard. Within the limitations we have accepted here, we cannot
pursue this problem further. We will merely add that if a standard
is desired which is highly automatic and can at the same time be
made international, a commodity reserve standard which has been
worked out in some detail appears to me still the best plan for
achieving all the advantages attributed to the gold standard
without its defects. Is But, though the proposals for such a standard
deserve more attention than they h,we received, they hardly
offer a practical alternative for the near future. Even if there
were a chance of such a scheme being immediately adopted, there
would be very little prospect of its being run as it should be,
i,e., for the purpose of stabilizing only the aggregate price of the
large group of commodities selected and not the prices of any of
the individual commodities included.
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5. I certainly have no wish to weaken the case for any arrange
ment that will force the authorities to do the right thing. The
case for such a mechanism becomes stronger as the likelihood of
the monetary policy's being affected by considerations of public
finance becomes greater; but it would weaken, rather than strength
en, the argument if we exaggerated what can be achieved by it.
It is probably undeniable that, though we can limit discretion
in this field, we never can eliminate it; in consequence, what
can be done within the unavoidable range of discretion not only
is very important but is likely in practice to determine even wheth
er or not the mechanism will ever be allowed to operate.

There is one basic dilemma, which all central banks face, which
makes it inevitable that their policy must involve much discretion.
A central bank can exercise only an indirect and therefore limited
control over all the circulating media. Its power is based chiefly
on the threat of not supplying cash when it is needed. Yet at
the same time it is considered to be its duty never to refuse
to supply this cash at a price when needed. It is this proQlem,
rather than the general effects of policy on prices or the value of
money, that necessarily preoccupies the central banker in his
day-to-day actions. It is a task which make'S it necessary for the
central bank constantly to forestall or counteract developments
in the realm of credit, for which no simple rules can provide
sufficient guidance.a

The same is nearly as true of the measures intended to affect
prices and employment. They must be directed more at forestall
ing changes before they occur than at correcting them after
they have occurred. If a central bank always waited until rule
or mechanism forced it to take action, the resulting fluctuations
would be much greater than they need be. And if, within the range
of its discretion, it tak-es measures in a direction opposite to those
which mechanism or rule will later impose upon it, it will probably
create a situation in which the mechanism will not long be allowed
to operate. In the last resort, therefore, even where the discretion
of the authority is greatly restricted, the outcome is likely to
depend on what the authority does within the limits of its discre
tion.

This means in practice that under present conditions we have
little choice but to limit monetary policy by prescribing its goals
rather than its specific actions. The concrete issue today is wh-ether
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it ought to keep stable some level of employment or 'some level
of prices. Reasonably interpreted and with due allowance made
for the inevitability of minor fluctuations around a given level,
these two aims are not necessarily in conflict, provided that the
requirements for monetary stability are given first place and the
rest of economic policy is adapted to them. A conflict arises, how
ever, if "full employment" is made the chief objective and this
is interpreted, as it sometimes is, as that maximum of employment
which can be produced by monetary means in the short run.
That way lies progressive inflation.

The reasonable goal of a high and stable level of employment
can probably be secured as well as we know how while aiming
at the stability of some comprehensive price level. For practical
purposes, it probably does not greatly matter precisely how
this price level is defined, except that it should not refer exclusively
to final products (for if it did, it might in times of rapid technologi-

, cal advance still produce a significant inflationary tendency)
and that it should be based as much as possible on international
rather than locaLprid:s. Such a policy, if pursued simultaneously
by two or three of the major countries, should also be .reconcilable
with stability of exchange rates. The important point is that
there will be definite known limits which the monetary authorities
will not allow price movements to exceed-or even to approach
to the point of making drastic reversals of policy necessary.

6. Though there may be some people who explicitly advocate
continuous inflation, it is certainly not because the majority wants
it that we are likely to get it. Few people wouJd be willing to
accept it when it is pointed out that even such a seemingly
moderate increase in prices as 3 per cent per annum means that
the price level will double every twenty-three and a half years
and that it will nearly quadruple over the normal span of a man's
working life. The danger that inflation will continue is not so
much due to the strength of those who deliberately advocate
it as to the weakness of the opposition. In order to prevent it, it
is necessary for the public to become clearly aware of the things
we can do and of the consequences of not doing them. Most com
petent students agree that the difficulty of preventing inflation
is only political and not economic. Yet almost no one seems to
believe that the monetary authorities have the power to prevent
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it and will exercise it. The greatest optimism about the short-term
miracles that monetary policy will achieve is accompanied by
a complete fatalism about what it will produce in the long run.

There are two points which cannot be stressed enough: first,
it seems certain that we shall not stop the drift toward more and
more state control unless we stop the inflationary trend; and,
second, any continued rise in prices is dangerous because, once
we begin to rely on its stimulating effect, we shall be committed
to a course that will leave. us no choice but that between more
inflation, on the one hand, and paying for our mistake by a reces
sion or depression, on the other. Even a very moderate degree
of inflation is dangerous because it ties the hands of those responsi
ble for policy by creating a situation in which, every time a prob
lem arises, a little more inflation seems the only easy way out.

We have not had space to touch on the various ways in which
the efforts of individuals to protect themselves against inflation,
such as sliding-scale contracts, not only tend to make the process
self-accelerating but also increase the rate of inflation necessary
to maintain its stimulating effect. Let us simply note, then: that
inflation makes it more and more impossible for people of moderate
means to provide for their old age themselves; that it discourages
saving and encourages running into debt; and that, by destroying
the middle class, it creates that dangerous gap between the com
pletely propertyless and the wealthy that is so characteristic
of societies which have gone through prolonged inflations and
which is the source of so much tension in those societies. Perhaps
even more ominous is the wider psychological effect, the spreading
among the population at large of that disregard of long-range views
and exclusive concern with immediate advantages which already
dominate public policy.

It is no accident that inflationary policies are generally advo
cated by those who want more government control-though,
unfortunately, not by them alone. The increased dependence
of the individual upon government which inflation produces
and the demand for more government action to which this leads
may for the socialist be an argument in its favor. Those who
wish to preserve freedom should recognize, however, that inflation
is probably the most important single factor in that vicious
circle wherein one kind of government action makes more and
more government control necessary. For this reason, all those who
wish to stop the drift toward increasing government control
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should concentrate their efforts on monetary policy. There is
perhaps nothing more disheartening than the fact that there are
still so many intelligent and informed people who in most other
respects will defend freedom and yet are induced by the immediate
benefits of an expansionist policy to support what, in the long
run, must destroy the foundations of a free society.
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CHAPTER TWENTY-TWO

Housing and Town Planning

If tlie government simultaneousl)' abolished hous
ing subsidies and cut working class taxation by an
amount exactly equal to the subsidies the working
classes would be no worse oil.linancially; but they
would then without any doubt prefer to spend the
money in other ways than on housing, and would
live in overcrowded and inadequately provided
houses, some because they do not know the advantages
of better housing, and others because they value these
too liglitly in comparison with other ways of spending
their money. That is the case, and the only case for
housing subsidies, and it is put here in its crudest
form because the matter is so often discussed in left
wing literature without facing ,-eality.

w. A. LEWIS

1. Civilization as we know it is inseparable from urban life.
Almost all that distinguishes civilized from primitive society is
intimately connected with the large agglomerations of population
that we call "cities," and when we speak of "urbanity," "civility,"
or "politeness," we refer to the manner of life in cities. Even
most of the differences between the life of the present rural popu
lation and that of primitive people are due to what the cities
provide. It is also the possibility of enjoying the products of the
city in the country that in. advanced civilizations often makes
a leisured life in the country appear the ideal of a cultured life.

Yet the advantages of city life, particularly the enormous
increases in productivity made possible by its industry, which
equips a small part of the population remaining in the country
to feed all the rest, are bought at great cost. City life is not
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only more productive than rural life; it is also much more costly.
Only those whose productivity is much increased by life in the
city will reap a net advantage over and above the extra cost of
this kind of life. Both the costs and the kinds of amenities which
come with city life are such that the minimum income at which
a decent life is possible is much higher than in the country.
Life at a level of poverty which is still bearable in the country
not only is scarcely tolerable in the city but produces outward
signs of squalor which are shocking to fellow men. Thus the city,
which is the source of nearly all that gives civilization its value
and which has provided the means for the pursuit of science
and art as well as of material comfort, is at the same time respon
sible for the darkest blotches on this civilization.

Moreover, the costs involved in large numbers living in great
density not only are very high but are also to a large extent
communal, i.e., they do not necessarily or automatically fall
on those who cause them but may have to be borne by all. In

, many respects, the close contiguity of city life invalidates the
assumptions underlying any simple division of property rights.
In such conditions it is true only to a limited extent that whatever
an owner does with his property will affect only him and nobody
else. What economists call the "neighborhood effects," i.e., the
effects of what one does to one's property on that of others,
assume major importance. The usefulness of almost any piece
of property in a city will in fact depend in part on what one's
immediate neighbors do and in part on the communal services
without which effective use of the land by separate owners would
be nearly impossible.

The general formulas of private property or freedom of contract
do not therefore provide an immediate answer to the complex
problems which city life raises. It is probable that, even if there
had been no authority with coercive powers, the superior advan
tages of larger units would have led to the development of new
legal institutions-some division of the right of control between
the holders of a superior right to determine the character of a large
district to be developed and the owners of inferior rights to the
use of smaller units, who, within the framework determined by
the former, would be free to decide on particular issues. In many
respects the functions which the organized municipal corporations
are learning to exercise correspond to those of such a superior
owner.
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It must be admitted that, until recently, economists gave
regrettably little attention to the problems of the co-ordination
of all the different aspects of city development.! Though some
of them have been among the foremost critics of the evils of urban
housing (some fifty years ago a satirical German weekly could
suggest that an economist be defined as a man who went around
measuring workmen's dwellings, saying they were too small !),
so far as the important issues of urban life are concerned, they
have long followed the example of Adam Smith, who explained
in his lectures that the problem of cleanliness and security,
"to wit, the proper method of carrying dirt from the streets,
and the execution of justice, so far as jt regards regulations for
preventing crimes or the method of keeping a city guard, though
useful, are too mean to be considered in a discourse of this kind."2

In view of this neglect by his profession of the study of a
highly important subject, an economist perhaps ought not to
complain that it is in a very unsatisfactory state. Development
of opinion in this field has, in fact, been led almost exclusively
by men concerned with the abolition of particular evils, and the
central question of how the separate efforts are to be mutually
adjusted has been much neglected. Yet the problem of 'how the
effective utilization of the knowledge and skill of the individual '
owners is to be reconciled with keeping their actions within
limits where they will not gain at somebody else's expense is here
of peculiar importance. We must not overlook the fact that the
market has, on the whole, guided the evolution of cities more
successfully, though imperfectly, than is commonly realized and
that most of the proposals to improve upon this, not by making
it work better, but by superimposing a system of central direction,
show little awareness of what such a system would have to
accomplish, even to ~qual the market in effectiveness.

Indeed, when we look at the haphazard manner in which gov
ernments, with seemingly no clear conception of the forces that
determined the development of cities, have generally dealt with
these difficult problems, we wonder that the evils are not greater
than they are. Many of the policies intended to combat particular
evils have actually made them worse. And some of the more
recent developments have created greater potentialities for a
direct control by authority of the private life of the individual
than may be seen in any other field ofpolicy.
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2. We must first consider a measure which, though always
introduced as a device to meet a passing emergency and never
defended as a permanent arrangement, has in fact regularly
become a lasting feature and in much of western Europe has prob
ably done more to restrict freedom and prosperity than any
other measure, excepting only inflation. This is rent restriction
or the placing of ceilings on the rents of dwellings. Originally
introduced to prevent rents from rising during the first World
War,it was retained in many countries for more than forty years
through major inflations, with the result that rents were reduced
to a fraction of what they would be in a free market. Thus house
property was in effect expropriated. Probably more than any
other measure of this kind, it worsened in the long run the evil
it was meant to cure and produced a situation in which adminis
trativeauthorities acquired highly arbitrary powers over the
movement of men. It also contributed much toward weakening
fhe respect for property and the sense of individual responsibility.
To those who have not experienced its effects over a long period,
these remarks may seen unduly strong. But whoever has seen
the progressive decay of housing conditions and the effects on the
general manner of life of the people of Paris, of Vienna, or even
of London, will appreciate the deadly effect that this one measure
can have on the whole character of an economy-and even of
a people.

In the first place, any fixing of rents below the market price
inevitably perpetuates the housing shortage. Demand continues
to exceed supply, and, if ceilings are effectively enforced (i.e.,
the appearance of "premiums" prevented), a mechanism for
allocating dwelling space by authority must be established. Mo
bility is greatly reduced and in the course of time the distribution
of people between districts and types of dwellings ceases to cor-

'respond to needs or desires. The normal rotation, in which a
family during the period of full earning power of the head occupies
more space than a very young or retired couple, is suspended.
Since people cannot be ordered to move around, they just hold
on to what they have, and the rented premises become a sort
of inalienable property of the family which is handed down
from generation to generation, irrespective of need. Those who
have inherited a rented dwelling are often better off than they
would be otherwise, but an ever increasing proportion of the

f 343 J.



Housing and Town Planning

population either cannot get a separate dwelling at all or can do
so only by grace of official favor or by a sacrifice of capital they
can ill afford or by some illegal or devious means.3

At the same time, the owner loses all interest in 'investing
in the maintenance of bui,Idings beyond' what the law allows
him to recover from the tenants for that specific' purpose. In
cities like Paris, where inflation has reduced the real value of
rents to a twentieth or less of what they once were, the rate at which
houses are falling into an unprecedented state of decay is such
that their replacement will be impracticable for decades tocome.

It is not the material damage, however, that is the most
important. Because of rent restriction, large sections of the popula
tion in Western countries have become subject to arbitrary deci
sions of authority in their daily affairs and accustomed to looking
for permission and direction in the main'decisions of their lives.
They have come to regard it as a matter of course that the capital
which pays for the roof over their heads should be provided
free by somebody else and that individual economic well-being
should depend on the favor of the political party in power, which
often uses its control over housing to assist its supporters.

What has done so much to undermine the respect for property
and for the law and the courts is the fact that authority is constant
ly called upon to decide on the relative meri ts of needs, to allocate'
essential services, and to dispose of what is still nominally private
property according to its judgment of the urgency of different
individual needs. For example, whether "an owner, with an
invalid wife and three young children, who wishes to obtain
occupation of his house [would] suffer more hardship if his request
were refused than the tenant, with only one child but a bed-ridden
mother-in-law, would suffer if it were granted"4 is a problem that
cannot be settled. by appeal to any recognized principles of
justice but only by the arbitrary intervention of authority. How
great a power this sort of control over the most important decisions
of one's private life confers on authority is clearly shown by a
recent decision of the German Administrative Court of Appeal,
which found it necessary to declare as illegal the refusal of a local
government labor exchange to find work for a man living in a
different area unless he first obtained from the housing authority
permission to move and promise of accommodation-not because
neither authority was entitled to refuse his request but because
their refusal involved an "inadmissible coupling of separate in-
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terests of administration."· Indeed, the co-ordination of the ac
tivities of different authorities, which the planners so dearly
want, is liable to turn what otherwise is merely arbitrariness in
particular decisions into despotic power over the whole life of the
individual.

3. While rent restrIctIOn, even where it has been in force
as far back as most people can remember, is still regarded as
an emergency measure which has become politically impossible
to abandon,6 efforts to reduce the cost of housing for the poorer
sections of the population by public housing or building subsidies
have come to be accepted as a permanent part of the welfare
state. It is little understood that, unless very carefully limited
in scope and method, such efforts are likely to produce results
very similar to those of rent restriction.

The first point to note is that any group of people whom
the government attempts to assist through a public supply of
housing will benefit only if the government undertakes to supply
.all the nevy housing they will get. Provision of only part of the
supply of dwellings by authority will in effect be not an addition
to, but merely a replacement of, what has been provided by
private building activity. Second, cheaper housing provided by
government will have to be strictly limited to the class it is in
tended to help, and, merely to satisfy the demand at the lower
rents, government will have to supply considerably more housing
than that class would otherwise occupy. Third, such limitation
of public housing to the poorest families will generally be practi
cable only if the government does not attempt to supply dwellings
which are both cheaper and substantially better than they had
before; otherwise the people thus assisted would be better housed
than those immediately above them on the economic ladder;
and pressure from the latter to be included in the scheme would

. become irresistible, a process which would repeat itself and
, progressively bring in more and more people.

A consequence of this is that, as has again and again been
emphasized by the housing reformers, any far-reaching change
in housing conditions by public action will be achieved only if
practically the whole of the housing of a city is regarded as a
public service and paid for out of public funds. This means,
however, not only that people in general will be forced to spend
more on housing than they are willing to do, but that their personal
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liberty will be gravely threatened. Unless the authority succeeds
in supplying as much of this better and cheaper housing as will
be demanded at the rents charged, a permanent system of allocat
ing the available facilities by authority will be necessary-that
is, a system whereby authority determipes how much people
should spend on housing and what sort of accommodation· each
family or individual ought to get. It is easy to see what powers
over indi vidual life authority would possess if the obtaining of
an apartment or house were generally dependent on its decision.
. It should also be realized that the endeavor to make housing

a public service has already in many instances become the
chief obstacle to the general imprpvement of housing conditions, .
by counteracting those forces which produce a gradual lowering
of the cost of building. All monopolists are notoriously uneconomi.
cal, and the bureaucratic machinery of government even more so;
and the suspension of the mechanism of competition and the tend
ency of any centrally directed development to ossify are bound
to obstruct the attainment of the desirable and technically not
impossible goal-a substantial and progressive reduction 'of the
costs at which all the housing needs can be met.

Public housing (and subsidized housin"g) can thus, at best,
be an instrument of assisting the poor, with the inevitable conse
quence that it will make those who take advantage of it dependent,
on authority to a degree that would be politically very serious
if they constituted a large part of the population. Like any
assistance to an unfortunate minority, such a measure is not
irreconcilable with a general system of freedom. But it raises
very grave problems that should be squarely faced if it is not
to produce dangerous consequences.

4. The greater earning power and other advantages that city
life offers are to a considerable degree offset by its higher costs,
which generally increase with the size of the city. Those whose
productivity is greatly increased by working in the city will derive
a net advantage, even though they have to pay much more for
their limited dwelling space and may also have to pay for daily
transportation over long distances. Others will gain a net ad van
tage only if they do not have to spend money on travel or expen
sive quarters or if they do not mind living in crowded condi tions
so long as they have more to spend on other things. The old
buildings which at most stages of the growth of a city will exist
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In Its center, on land which is already in such great demand
for other purposes that it is no longer profitable to build new
dwellings on it, and which are no longer wanted by the better-off,
will often provide for those of low productivity ,an opportunity
to benefit from what the city offers at the price of very congested
Jiving. So long as they are prepared to live in them, to leave
these old houses standing will often be the most profitable way
of using the land. Thus, paradoxically, the poorest inhabitants
of a city frequently live in districts where the value of the land
is very high and the landlords draw very large incomes from
what is likely to be the most delapidated part of the city. In
such a situation property of this sort continues to be available
for housing only because the old buildings, with little spent on
them for repair or maintenance, are occupied at great density.
If they were not available or could not be used in this manner,
the opportunities for increasing their earnings by more than the
additional costs of living in the city would nc~ exist for most of the

,people who Ii ve there.
The existence of sucK. slums, which in a more or less aggravated

form appear during the growth of most cities, raises two sets of
problems which ought to be distinguished but are commonly
confused. It is unquestionably true that the presence of such un
sanitary quarters, with their generally squalid and often lawless
conditions, may have a deleterious effect on the rest of the city
and will force the city administration or the other inhabitants
to bear costs which those who come to live in the slums do not
take into account. Insofar as it is true that the slum dwellers find
it to their advantage to live in the center of the city only because

. they do not pay for all the costs caused by their decision, there
is a case for altering the situation by charging the slum properties
with all these costs-with the probable result that they will
disappear and be replaced by buildings for commercial or indus
trial purposes. This would clearly not assist the slum dwellers.
The case for action here is not based on their interest; the problems
are raised by "neighborhood effects" and belong to the questions
of city planning, which we shall have to consider later.

Quite different from this are the arguments for slum clearance
based on the presumed interests or needs of slum dwellers. These
pose a genuine dilemma. It is often only because people live in
crowded old buildings that they are able to derive some gain
from the extra earning opportunities of the city. If we want
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to abolish the slums, we must choose one of two alternatives:
we must either prevent these people from taking advantage
of what to them is part of their opportunity, by removing the
cheap but squalid dwellings from where their earning opportunities
lie, and effectively squeeze them out of the cities by insisting on
certain minimum standards for all town dwellingsj7 Qr we must
provide them with better facilities at a price which does not cover
costs and thus subsidize both their staying in the city and the
movement into the city of more people of the same kind. This
amounts to a stimulation of the growth of cities beyond the point
where it is economically justifiable and to a deliberate creation
of a class dependent on the community for the provision of what
they are presumed to need. We can hardly expect this service
to be provided for long without the authorities also claiming
the right to decide who is and who is not to be allowed to move
into a given city.

As happens in many fields, the policies pursued here aim
at providing for a given number of people without taking into
account the additional numbers that will have to be prbvided
for as a result. It is true that a part of the slum population
of most cities consists of old inhabitants who know only city
life and who would be even less able to earn an adequate living ,
in rural conditions. But the more acute problem is that raised
by the influx oflarge numbers from poorer and still predominantly
rural regions, to whom the cheap accommodation in the old
and decaying buildings of the city offers a foothold on the ladder
that may lead to greater prosperity. They find it to their advan
tage to move into the city in spite of the crowded and unsanitary
conditions in which they have to live. Providing them with much
better quarters at an equally low cost will attract a great many
more. The solution of the problem would be either to let the
economic deterrents 'act or to control directly the influx of popula
tion; those who believe in liberty will regard the former as the
lesser evil.

The housing problem is not an independent problem which
can be solved in isolation: it is part of the general problem
of poverty and can be solved only by a general rise in incomes.
This solution, however, will be delayed if we subsidize people
to move from where their productivity ill still greater than the cost
ofliving to places where it will be less, or if we prevent frolll mov-
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ing those who believe that, by doing so, they can improve their
prospects at the price of living in conditions which to us seem
deplorable.

There is no space here to consider all the other municipal
measures which, though designed to relieve the needs of a given
population, really tend to subsidize the growth of giant cities
beyond the economically justifiable point. Most of the policies
concerning public utility rates which are immediately aimed
at relieving congestion and furthering the growth of the outlying
districts by providing services below costs only make matters
worse in the long run. What has been said of current housing
policies in England is equally true about most other countries:
"We have drifted into a practice of encouraging financially, out
of taxes collected from the whole nation, the maintenance of
over-grown and over-concentrated urban fabrics and, in the case
of large cities still growing, the continuance of fundamentally

'uneconomic growth."8

5. A different set of problems is raised by the fact that in the
close contiguity of city living the price mechanism reflects only
imperfectly the benefit or harm to others that a property owner
may cause by his actions. Unlike the situation which generally
prevails with mobile property, where the advantages or disadvan
tages arising from its use are usually confined to those who
control it, the use made of a piece of land often necessarily affects
the usefulness of neighboring pieces. Under the conditions of city
life this applies to the actions of private owners and even more

. to the use made of communally owned land, such as that used
for streets and the public amenities which are so essential to
city life. In order that the market may bring about an efficient
co-ordination of individual endeavors, both the individual owners
and the authorities controlling communal property should be so
placed as to enable them to take into account at least the more
important effects of their actions on other property. Only when
the value of the property of individuals as well as of the city
authorities reflects all the effects of the use they make of it, wiU
the price mechanism function as it should. Without special ar
rangements) this condition will exist only to a limited degree.
The value of any piece of property will be affected by the manner
in which the neighbors use theirs and even more by the services
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provided and the regulations enforced by the authorities; and un
less the various decisions take these effects into account, there
is little likelihood that total benefits will exceed total costs. 9

But though the price mechanism is an imperfect guide for
the use of urban land, it is still an indispensable guide if develop
ment is to be left to private initiative and if all the knowledge
and foresight dispersed among many men is to be used. There
is a strong case for taking whatever practical measures can be
found to cause the mechanism to operate more efficiently by
making owners take into consideration all the possible effects
of their decisions. The framework of rules within which the de
cisions of the private owner are likely to agree with the public
interest will therefore in this case have to be more detailed
and more adjusted to particular local circumstances than is neces
sary with other kinds of property. Such "town planning," which
operates largely through its effects on the market and through
the establishing of general conditions to which all developments
of a district or neighborhood must conform but which, within
these conditions, leaves the decisions to the individual owner,
is part of the effort to make the markt"t mechanism more effective.

There is a very different type of control, however, which is
also practiced under the name of "town planning." Unlike the
other, this is motivated by the desire to dispense,with the price '
mechanism and to replace it by central direction. Much of the
town planning that is in fact carried out, particularly by architects
and engineers who have never understood the role that prices
play in co-ordinating individual activities,1° is of this kind. Even
where it is not aimed at tying future developments to a pre
conceived plan which prescribes the use of every piece of land,
it tends to lead to this by making the market mechanism increas
ingly inoperative.

The issue is therefore not whether one ought or ought not to
be for town planning but whether the measures to be used are
to supplement and assist the market or to suspend it and put
central direction in its place. The practical problems which policy
raises here are of great complexity, and no perfect solution is to
be expected. The beneficial character of any measures will show
itself in contributing to a desirable development, the details of
which, however, will be largely unpredictable.

The main practical difficulties arise from the fact that most
measur~ of town planning will enhance the value of someindivid-

{ 350}



Town Planning and Property Rights

ual properties and reduce that of others. If they are to be beneficial,
the sum of the gains must exceed the sum of the losses. If an
effective offsetting is to be achieved, it is necessary that both
gains and losses due to a measure accrue to the planning authority,
who must be able to accept the responsibility of charging the
individual owners for the increase in the value of their property
(even if the measures causing it have been taken against the will
of some of the owners) and of compensating those whose property
has suffered. This can be achieved without conferring on authority
arbitrary and uncontrollable powers by giving it only the right
of expropriation at fair market value. This is generally sufficient
to enable the authority both to capture any increments in value
that its actions will cause and to buyout those who oppose
the measure because it reduces the value of their property. In
practice, the authority will normally not have to buy, but, backed
by its power of compulsory purchase, it will be able to negotiate
an agreed charge or compensation with the owner. So long

'as expropriation at market value is its only coercive power, all
legitimate' interests will be protected. It will be a somewhat
imperfect instrument, of course, since in such circumstances
"market value" is not an unambiguous magnitude and opinions
about what is a fair market value may vary widely. The important
point, however, is that such disputes can be decided in the last
resort by independent courts and need not be left to the discre
tion of the planning authority.

The dangers come largely from the desire of many planners to
be released from the necessity of counting all the costs of their
schemes. They often plead that if they are made to compensate

.at market value, the cost of carrying out some improvements
becomes prohibitive. Wherever this is the case, it means, however,
that the proposed plan should not be carried out. Nothing
ought to be treated with more suspicion than arguments used
by town planners to justify expropriation below fair market
value, arguments regularly based on the false contention that
they can thereby reduce the social costs of the scheme. All that
such a scheme amounts' to is that certain costs will not be taken
into account: the planners make it appear advantageous simply
by placing some of the costs on the shoulders of private persons
and then disregarding them.

Most of what is valid in the argument for town planning is,
in effect, an argument for making the planning unit for some
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purposes larger than the usual size of individually owned property.
Some of the aims of planning could be achieved by a division
of the contents of the property rights in such a way that certain
decisions would rest with the holder of the SJ.lperior right, i.e.,
with some corporation representing the whole district or region
and possessing powers to assess benefi ts and charges to individual
subowners. Estate development in which the developer retains
some permanent control over the use of the individual plots
offers at least one alternative to the exercise of such control
by political authority. There is also the advantage that the larger
planning unit will still be one of many and that it will be restrained
in the exercise of its powers by the necessity of competing with
other similar uni ts. .

To some extent, of course, even competition between municipali
ties or other political suhdivisions will have a similar restraining
effect. Town planners, however, frequently demand town plan
ning ona regional or even national scale. It is true that there
will always be some factors in planning which only the larger
units can consider. But it is still more true that, as the area of
unified planning is extended, particular knowledge of local circum
stances will, of necessity, be less effectively used. Nation-wide
planning means that, instead of the unit of competition becoming
larger, competition will be eliminated altogether. This is certainly'
not a desirable solution. There is probably no perfect answer
to the real difficulties which the complexity of the problem creates.
But only a method which operates mainly through the induce
ments and data offered to the private owner and which leaves
him free in the use of a particular piece of land is likely to produce
satisfactory results, since no other method will make as full use
of the dispersed knowledge of the prospects and possibilities of
development as the market does.

There still exist some organized groups who contend that all
these ·difficulties could be solved by the adoption of the "single
tax" plan, that is, by transferring the ownership of all land
to the community and merely leasing it at rents determined by
the market to private developers. This scheme for the socialization
of land is, in its logic, probably the most seductive and plausible
of all soCialist schemes. If the factual assumptions on which it
is based were correct, i.e., if it were possible to distinguish clearly
between the value of "the permanent and indestructible powers
of the soil," on the one hand, and, on the other, the vahl.e due to
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the two different kinds of improvement-that due to communal
efforts and that due to the efforts of the individual owner-the
argument for its adoption would be very strong. Almost all
the difficulties we have mentioned, however, stem from the fact
that no such distinction can be drawn with any degree of certainty.
In order to give the necessary scope for private development of
anyone piece of land, the leases that would have to be granted
at fixed rents would have to be for such long periods (they would
also have to be made freely transferable) as to become little
different from pr'ivate property, and all the problems of individual
property would reappear. Though we might often wish that
things were as simple as the single;..tax program assumes, we will
find in it no solution to any of the problems with which we are
concerned.

6. The administrative despotism to which town planners are
inclined to subject the whole economy is well illustrated by the

'drastic provisions of the British Town and Country Planning
Act of 1947.11 Though they had to be repealed after a few years,
they have not lacked admirers elsewhere and have been held up
as an example to be imitated in the United States,12 They provided
for nothing less than the complete expropriation of all gains by
the owner of urban property from any major change in the use
made of his land-and a gain was defined as any increase in the
value of the land over what it would be if a change in its use
were altogether prohibited, which might, of course, be zero.13'

The compensation for this confiscation of all development rights'
was to be. a share in a lump sum set aside for that purpose.

The conception underlying the scheme was that people should
be free to sell and buy land only at a price based on the assumption
that the particular piece of land would be permanently devoted
to its present use: any gain made from changing its use was to
go to the planning authori ty as the price for the permission to make
the change, while any loss caused by a fall in the value of the
land in its present use would affect only the owner. In instances
where a piece of land had ceased to bring any return in its present
use, the "development charges," as the levy was called, would
therefore have amounted to the ,full value of the land in any new
use to which it could be put.

As the authority created to administer these provisions of the
law was thus given complete control of all changes in the use of
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land outside agriculture, it was in effect given a monopoly in
deciding the use of any land in Britain for new industrial or
commercial uses and complete authority to employ this power
to exercise effective control of all such d~velopments. This is
a power which, by its nature, cannot be limited by rul~s, and the
Central Land Board intrusted with it made it clear from the be
ginning that it did not mean to limit itself by any self-imposed
rules to which it would consistently adhere. The Practice Notes
it issued at the beginning of its activities stated this with a frank
ness that has rarely been equaled. They explicitly reserved the
right to deviate from its announced working rules whenever
"for special reasons the normal rules do not apply" and "from
time to time to vary [its] policy" and to treat the "general working
rule [as] variable if it does not fit a particular case."14

I t is not surprising that these features of the act were found
unworkable and had to be repealed after seven years and before
any of the compensations for the "nationalization of the develop
ment value" of all land had been paid. What remains is a situation
in which all development of land is by permission of the planning
authority, which permission, however, is presumed to be obtain
able if the development is not contrary to an announced'over-all
plan. The individual owner thus again has an interest in putting ,
his land to better use. The whole experiment might be regarded
as a curious episode and an illustration of the follies of ill-consid
ered legislation, if it were not in fact the logical outcome of con
ceptions which are widely held. All endeavors to suspend the
market mechanism in land and to replace it by central direction
must lead to some such system of control that gives authority
complete power over all development. The abortive British experi
ment has not attracted wider attention because, while the law
was in force, the mechanism which its administration required
never came into full operation. The law and the apparatus required
to administer it were so complex that nobody except the unfor
tunate few who got caught in its meshes ever came to understand
what it was all about.

7. Similar to the problems of general town planning in many
respects are those of building regulations. Though they do not
raise important questions of principle, they must be briefly
considered. There are two reasons why some regulation o! build-
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ings permitted in cities is unquestionably desirable. The first
is the now familiar consideration of the harm that may be done
to others by the erection of buildings which constitute fire or
health hazards; in modern conditions the people to be considered
include the neighbors and all the users of a building who are
not occupants but customers or clients of occupants and who need
some assurance (or at least some means of ascertaining) that
the building they enter is safe. The second rs that, in the case of
building, the enforcement of certain standards is perhaps the only
effective way of preventing fraud and deception on the part of
the builder: the standards laid down in building codes serve as
a means of interpreting building contracts and insure that what
are commonly understood to be appropriate materials and tech
niques will in fact be used unless the contract explicitly specifies
otherwise.

Though the desirability of such regulations can hardly be
disputed, there are few fields in which government regulations
'offer the same opportunity for abuse or have in fact been used so
.much to impose har~ful or wholly irrational restrictions on devel
opment and so often help to strengthen the quasi-monopolistic
positions of local producers. Wherever such regulations go beyond
the requirement of minimum standards, and particularly where
they tend to make what at a given time and place is the standard
method the only permitted method, they can become- serious
obstructions to desirable economic developments. By preventing
experimentation with new methods and by supporting local mo
nopolies of enterprise and labor, they are often partly to blame
for the high building costs and are largely responsible for housing
shortages and overcrowding. This is particularly true where regu
lations not merely require that the buildings satisfy certain
conditions or tests but prescribe particular techniques to be
employed. It should be especially emphasized that "performance
codes" of the former kind impose less restrictions on spontaneous
development~ than "specification codes" and are therefore to be
preferred. The latter 1llay at first seem to agree more with our
principles because they .confer less discretion on authority; the
discretion which "performance codes" confer is, however, not
of the objectionable kind. Whether or not a given technique
satisfies criteria of performance laid down in a rule can be ascer
tained by independent experts, and any dispute, if it arises,
can be decided by a court.
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Another issue ofsome importance and difficulty is whether build
ing regulations should be laid down by local or by central authorities.
It is perhaps true that localregulations will be more liable to be
abused under the influence of local monopolies and are also in other
respects more likely to be obstructive. There are probably strong
arguments in favor of a carefully thought-out national standard
or pattern which local authorities can adopt with whatever
modifications seem appropriate to them. In general, however,
it seems probable that if the codes are determined locally, the
competition between local authorities will bring about a more
rapid elimination of obstructi ve and unreasonable restrictions
than would be possible if the codes were uniformly laid down by
law for a whole country or large region.

8. Problems of the kind raised by town planning are likely to
assume great importance in the future in connection with the
location of industries on a national scale. The subject is beginning
to occupy the attention of the planners more and more, and it is
in this area that we now encounter most often the contention
that the results of free competition are irrational and harmful.

How much is there in this alleged irrationality of the actual
location of industry and the supposed possibility of improving ,
upon it by central planning? It is, of course, true that, had develop
ments been correctly foreseen, many decisions about the location
of plants would have been different and that in this sense what has
happened in the past appears in retrospect as unwise. This
does not mean, however, that, with the knowledge which was
then available, a different decision could have been expected or
that the results would have been more satisfactory if developments
had been under the control of a national authority. Though we
again have to deal herewith a problem wherein the price mecha
nism operates only imperfectly and does not take into account
many things we would wish to see taken into account, it is more
than doubtful whether a central planner could guide developments
as successfully as the market does. It is remarkable how much
the market does accomplish in this respect by making individuals
take into account those facts which they do not know directly
but which are merely reflected in the prices. The best-known
critical examination of these problems has indeed led A. Losch
to conclude that "the most important result of this book is prob-
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ably the demonstration of the surprising extent to which the free
forces opera~e favorably." He then goes on to say that the market
"respects. all human wishes, sight unseen, whether they are
wholesome or unwholesome" and that "the free market mechanism
works much more to the common good than is generally suspected,
though with certain exceptions."15
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CHAPTER TWENTY-THREE

Agriculture and Natural
Resources

My opinion is against an overdoing oj any sort
oj administration, and more especially against this
most momentous oj all meddling on the part oj
authority; the mtddling with the subsistence oj the
people.

EDMUND BURKE

1. The increase in the urban and industrial population which
always accompanies the growth of wealth and civilization has
in the modern Western world brought about a decrease not
only in the proportion but in the absolute numbers of the agricul
tural population. Technological advance has so increased the
productivity of human effort in the production of food that fewer
men than ever before can supply the needs of a larger population.
But, though an increase in population causes a proportional
increase in the demand for food, as the population increase
slows down and further advance mainly takes the form of a growth
of income per head, less and less of this additional income is
spent on an increased consumption of food. People may still
be induced to spend more on food if preferred kinds are offered,
but, after a certain point, per capita consumption of the cereal
staples ceases to increase and may actually decrease. This increase
in productivity combined with an inelastic demand means that
if those engaged in agriculture are to maintain their average
income (let alone keep up with the general increase in incomes),
their number will have to decrease.

4358 }



Agriculture and Industrial Progress

If such a redistribution of manpower between agriculture and
other occupations takes place, there is no reason why in the
long run those remaining in agriculture should not derive as much
benefit from economic advance as the rest. But as long as the
agricultural population is relatively too large, the change, while
it proceeds, is bound to operate to their disadvantage. Spontaneous
movements out of agriculture will be induced only if incomes
in agriculture are reduced relative to those in urban occupations.
The greater the reluctance of the farmers or peasants to shift
to other occupations, the greater the differences in incomes will
be during the transitional period. Particularly when the change
continues over several generations, the differences will be kept
small only if the movements are relatively fast.

Policy, however, has everywhere delayed this adjustment, with
the result that the problem has steadily grown in magnitude.
The part of the population which has been kept in agriculture by
deliberate acts of policy has grown so large that equalizing

'productivity between the agricultural and the industrial popula
tion would in many tases require a shift of numbers which seems
altogether impracticable within any limited period of time. l .

This policy has been pursued for a variety of reasons. In the
European countries in which industrialization proceeded rapidly,
the policy initially resulted from some vague notion about a
"proper balance" between industry and agriculture, where "bal
ance" meant little more than the maintenance of the traditional
proportio'n between the two. In the countries which, as a conse
quence of their industrialization, tended to become dependent
on imported food, those arguments were supported by the strategic

. consideration of self-sufficiency in wartime. f\1so it was often
believed that the necessity of a transfer of population was a non
recurring one and that the problem could therefore be eased by
spreading the process over a longer period. But the dominant
consideration which almost everywhere led governments to inter
fere with it was the assurance of an "adequate income" to the
people engaged in agriculture at the moment.

The support which the policy received from the general public
was often due to the impression that the whole of the agricultural
population, rather than only the less productive sections of it,
was unable to earn a reasonable income. This belief was founded
on the fact that the prices of agricultural products tended to
fall much lower before the necessary readjustments were effected
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than they would have to do permanently. But it is also only this
pressure of prices, which not only produces the necessary reduction
in the agricultural population but leads to the adoption of the new
in agricultural techniques, that will lower cost and make the
survival of the suitable units possible.

The elimination of the marginal land and farms, which will
. reduce average costs and, by reducing supply, stop and perhaps

even partly reverse the f~l in product prices, is only part of
the necessary readjustment. Equally important for restoring the
prosperity of agriculture are the changes in its internal structure
which will be induced by the changes in the relative prices of its
different products. The policies pursued to assist agriculture in
its difficulties, however, usually prevent those very adjustments
that would make it profitable. .

We can give here only one significant instance of this. As
has already been said, once the general rise in incomes has exceeded
a certain level, people are not likely to increase their expenditt;re
on food unless they are offered preferred kinds. In the Wester 11

world this means mainly a substitution of high-protein foods,
such as meat and dairy products, for cereals and other starchy
foods. This process would be assisted if agriculture were led to
produce more of these desired products at reduced relative costs.
This would be brought about if the cereals were allowed to fall '.
in price until it became profitable to use them as feed for cattle
and thus indirectly produce the food that the consumers want.
Such a development would prevent the total consumption of
grain: from shrinking as much as it would otherwise and, at the
same time, decrease the costs of meat, etc. It is usually made
impossible, however, by a 'policy of maintaining the prices of
cereals at such a level that human consumption will not absorb
the supply and they cannot be profitably put to other uses.

This ~xample must suffice here as an illustration of the various
ways in which the policies pursued have prevented agriculture
from adapting itself to the changed conditions. With proper adap
tation, a smaller number of producers (but still larger than would
othetwise succeed) could increase their produc'tivity so as to share
in the general growth of prosperity. It is true, of course, that
part of the trouble of agriculture is that both the character of
its processes and that of the producers tend to make it peculiarly
sluggish in its adaptation to change. But the remedy clearly
cannot lie in making it still more resistant to adaptatio~. This,
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however, is what most of the important measures of control
adopted by governments, and particularly all measures of price
control, do.

2. It should hardly be necessary to repeat that in the long
run price controls serve no desirable purpose and that, even
for a limited period, they can be made effective only if combined
with direct controls of production. If they are to benefit the
producers, they must pe supplemented in one way or another
by decisions of authority as to who is to produce, how much, and
what. Since the intention is to enable the people now tilling
the land to stay there and to earn an income which satisfies
them, and since consumers are not willing to spend enough
on food to maintain them at that level, authority must resort
to forcible transfer of income. How far this is likely to be carried
is best shown by the example of Great Britain, where it is expected
that the total financial assistance to agricultur,e will soon reach

'''something like two thirds of the aggregate net income of agricul
ture."2

Two things should be especially noted about this development.
One is that in most countries the process of taking agriculture
out of the market mechanism and subjecting it to increasing
government direction began before the same was done in industry
and that it was usually carried out with the support, or even
on the initiative, of the conservatives, who have shown themselves
little averse to socialistic measures if they serve ends of which
they approve. The second is that the tendency was perhaps
even stronger in countries where the agricultural population

. constituted a comparatively small part of the total but, because
of a peculiar political position, was given privileges which no
similar group had yet attained and which could be granted to all
in no sort of system. There are few developments which give
one so much cause for doubt concerning the ability of democratic
government to act rationally or to pursue any intelligent designs,
once it throws principles to the wind and undertakes to assure
the status of particular' groups. We have reached a state of affairs
in agriculture where almost everywhere the more thoughtful
specialists no longer ask what would be a rational policy to pursue
but only which of the courses that seem politically feasible would
do the least harm.

In a book such as this we can pay no attention, however,
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to the political necessities which the existing state of opinion
imposes upon current decisions. We must confine ourselves to
showing that agricultural policy has been dominated in most
Western countries by conceptions which not only are self-defeating
but, if generally applied, would lead to a totalitarian control
of all economic activity. We cannot apply the principles of
socialism for the benefit of one group only; if we do, we cannot ex
pect to resist the demand of other groups to have their incomes
similarly determined by authority according to supposed principles
ofjustice.

The best illustration of the consequences of such policies is
probably the situation which has arisen in the United States
after twenty years of effort to apply the conception of "parity."3
The attempt to assure to the agricultural producers prices that
stand in a fixed relation to the prices of industrial products must
lead to a suspension of the forces which would bring about the
necessary restriction of agricultural production to those producers
operating at the lowest costs and to those products which can
still be profitably produced. It is undeniable that, if these forces
are to operate, the growth of incomes in agriculture during the
period of transition will lag behind that of the rest of the popula
tion. But nothing we can do, short of stopping the progress of
technology and wealth, will avoid the necessity of these adapta- '
tions; and the attempt to mitigate its effects by compulsory
transfers of income from the urban to the agricultural population
must, by delaying it, produce an ever greater backlog of postponed
adaptations and so increase the difficulty of the problem.

The results of this policy in the United 'States-the ever
mounting accumulation of surplus stocks, the existence of which
has become a new threat to the stability not only of American
but of world agriculture, the fundamentally arbitrary and yet
ineffective and irrational allocation of acreages, and so on-are too
well known to need description. Few people will deny that the
main problem has become that of how policy can extricate itself
from the situation it has produced and that American agriculture
would be in a healthier state if the government had never meddled
with prices and quantities and methods of production.

3. Though the irrationality and absurdity of modern agricul
tural policy is perhaps most easily seen in the United States,
we must turn to other countries if we are to becomeawar-e of the
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full extent to which such policies, systematically pursued, are
liable to impose restrictions on the farmer (whose "sturdy inde
pendence" is at the same time often referred to as an argument
for maintaining him at public expense) and turn him into the
most regimented and supervised of all producers.

This development has probably gone furthest in Great Britain,
where a degree of supervision and control of most farming ac
tivities has been established that is not equaled this side of
the iron curtain. Perhaps it is inevitable that, once farming is
conducted largely at pu blic expense, certain standards should
also be enforced, and even that the penalty for what the authorities
regard as bad farming should be that the offender is driven
from his own property. It is, however, it cmious illusion to
expect that farming will more effectively adapt itself to changing
conditions ifmethods of cultivation are made subject to the control
of a committee of neighbors and if what the majority or some
superior autllOrity regards as good farming is made the standard
'method universally enforced. Such restrictions may be the best
way of preserving the' kind of farming which we know and which
many people (most of whom, one suspects, live in the city) wish
to see preserved for sentimental reasons; but they can result
only in the agricultural population's becoming more and more
dependent.

In fact, the remarkable solicitude which the public shows
in England for the fate of farming is probably due more to
aesthetic than to economic considerations. The same is true
to an even greater degree of the concern shown by the public
in countries like Austria or Switzerland for the preservation of
the mountain peasants. In all these instances a heavy burden
is accepted because of the fear that the familiar face of the coun
tryside would be changed by the disappearance of the present
farming techniques and that the farmer or peasant, if he were
not specially protected, would disappear altogether. It is this
apprehension which causes people to be alarmed over any reduc
tion in the agricultur~l population and to conjure up in their
minds a picture of completely deserted villages or valleys as soon
as some homesteads are abandoned.

It is, however, this very "conservation" which is the archenemy
of a viable agriculture. It is hardly ever true that all farmers or
peasants are equally threatened by any development. There
are as great gaps between prosperity and poverty among farmers
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working under similar conditions as exist in any other occupation. 4

As in all other fields, if there is to be a continuous adaptation
to changing circumstances in agriculture, it is essential that the
example of those individuals who are successful because they
have discovered the appropriate response to a chahge be followed
by the rest. This always means that certain types will disappear.
In agriculture in particular, it means that the farmer or peasant,
if he is to succeed, must progressively become a businessman-a
necessary process that many people deplore and want to prevent.
But the alternative for the agricultural population would be to
become more and more a sort of appendage to a national park,
quaint folk preserved to people the scenery, and deliberately
prevented from making the mental and technological adjustments
that would enable them to be self-supporting.

Such attempts to preserve particular members of the agri
c~ltural population by sheltering them against the necessity of
changing strong traditions and habits must turn them into per
manent wards of government, pensioners living off the rest of
the population, and lastingly dependent for their livelihood on
political decisions. It would certainly be the lesser evil if some
remote homesteads disappeared and in some places pas'tures or
even forests replaced what in different conditions had been arable
land. Indeed, we should be showing more respect for the dignity,
of man if we allowed certain ways of life to disappear altogether
instead of preserving them as specimens of a past age.

4. The contention that there is in agriculture no case for
control of prices or production or for any kind of over-all planning,
and that most of the measures of this sort have been both eco
nomically unwise and a threat to individual liberty, does not

'mean that there are not genuine and important problems of agri
cultural policy, or that government has no important functions
to perform in this field. But here, as elsewhere, these tasks involve,
on the one hand, the gradual improvement of the legal institutions
which will make the market function more effectively and induce
the individual to take fuller account of the effects of his actions
and, on the other, those true service activities in which government
as the agent of the people provides certain facilities, mainly in
the form of information, which, at least in certain stages of
development, is not likely to be provided in any other way,
though here, too, government should never arrogate ~o itself
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exclusive rights but rather facilitate the growth of voluntary
efforts which may in time take over these functions.

To the first category belong all those problems which in agricul
ture no less than in urban affairs arise from the neighborhood
effects and from the more far-reaching consequences which the
use of a particular piece of land may have for the rest of the
community.1i Some of these problems we shall have to consider
a littlelater in connection with the general problem of the conserva
tion of natural resources. There are also, however, specifically
agricultural problems with regard to which our legal framework
and particularly the law concerning ownership and tenure could
be improved. Many of the more serious defects in the working
of the price mechanism can be remedied only by the evolution
of appropriate units of enterprise under single control, and some
times perhaps only by appropriate groups collaborating for certain
purposes. How far such an evolution of appropriate forms of
organization will go will depend largely on the character of the

'land law, including the possibilities that it provides, under the
necessary' safeguards, for compulsory expropriation. There can
be little question. that the consolidation of dispersed holdings in
herited in Europe from the Middle Ages or the enclosures of the
commons in England were necessary legislative measures to make
improvements by individual efforts possible. And it is at least
conceivable, though the actual experience with "land reforms"
gives little ground for confidence, that in certain circumstances
changes in the land law may assist the breakup of latifundia
which have become uneconomical but are kept in existence
by certain features Qf the existing law. While there is room

. for such gradual improvement in the legal framework, the greater
the freedom of experimentation allowed in the existing arrange
ments, the greater will be the likelihood that the changes will
be made in the right direction.

There is also much scope for government action of a service
character, especially in the form of spreading information. One
of the real difficulties of agriculture in a dynamic society is that
the very character of an agricultural population makes it likely
that it will be less in touch with the advances and changes in
knowledge than others. Where this means, as it often does with
a peasantry adhering to traditional methods of cultivation, that
most individuals do not even know that there is useful knowledge
available and worth paying for, it will often be an advantageous
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investment for the community to bear some of the costs of spread
ing such knowledge. We all have an interest in our fellow citizens'
bei~g put in a position to choose wisely, and if some have not
yet awakened to the possibilities which technological develop
ments offer, a comparatively small outlay may often be sufficient
to induce the individuals to take advantage of new opportunities
and thence to advance further on their own initiative. Again
the government should not become the sole dispenser of knowl
edge, with the power of deciding what the individual should
and should not know. It is also possible that too much activity
on the part of government will do harm by preventing the
growth of more effective forms of voluntary effort. At any rate,
there can be no objection of principle against such services being
rendered by government; and the question as to which of these
services will be worth while and to what extent they should be
carried is one of expediency and raises no further fundamental
issues.

5. Though we cannot attempt here to consider seriously the
peculiar problems of "underdeveloped countries,"8 we cannot
leave the subject of agriculture without commenting briefly on
the paradoxical fact that, while the old countries involve them
selves in the most absurd complexities to prevent a shrinkage '
of their agricultural population, the new countries seem even
more anxious to speed up the growth of the industrial population
by artificial means. 7 Much of this endeavor on the latter's part
seems to be based on a rather naive fallacy of the post hoc ergo
propter hoc variety: because historically the growth of weal th
has regularly been accompanied by rapid industrialization, it is
assumed that industrialization will bring about a more rapid
growth of wealth. This involves a clear confusion of an intermedi
ate effect with a cause. It is true that, as productivity per head
increases as a result of the investment of more capital in tools,
and even more as a result of investment in knowledge and skill,
more and more of the additional output will be wanted in the
form of industrial products. It is also true that a substantial
increase in the production of food in those countries will require
an increased supply of tools. But neither of these considerations
alters the fact that if large-scale industrialization is to be the
most rapid way of increasing average income, there must be an
agricultural surplus available so that an industrial pOPElation
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can be fed. s If unlimited amounts of capital were available and it
the mere availability of sufficient capital could speedily change
the knowledge and attitudes of an agricultural population, it
might be sensible for such countries to impose a planned recon
struction of their economies on the model of the most advanced
capitalist countries. This, however, is clearly not within the
range of actual possibilities. It would seem, indeed, that if such
countries as India and China are to effect a rapid rise in the stand
ard of living, only a small portion of such capital as becomes
available should be devoted to the creation of elaborate indus
trial equipment and perhaps none of it to the kind of highly au
tomatized, "capital-intensive" plants that are characteristic of
countries where the value of labor is very high, and that these
countries should aim at spreading such capital as widely and
thinly as possible among those uses that will directly increase
the production of food.

The essentially unpredictable developments that may be pro
auced by the application of advanced technological knowledge
to economies extremely poor in capital are more likely to be
speeded up if opportunity for free development is provided
than if a pattern is imposed which is borrowed from societies
in which the proportion between capital and labor is altogether
different from what it will be in the newer economies in the
foreseeable future. However strong a case there may exist in such
countries for the government's taking the initiative in providing
examples and spending freely on spreading knowledge and edu
cation, it seems to me that the case against over-all planning
and direction of all economic activity is even stronger there
than in more advanced countries. I say this on both economic
and cultural grounds. Only free growth is likely to enable such
countries to develop a viable civilization of their own, capable
of making a distinct contribution to the needs of mankind.

6. Most sensible people in the West are aware that the problem
of agricultural policy now is to extricate governments from a
system of controls in which they have become entangled and to
restore the working of the market. But in the related field of the
exploitation of natural resources, prevalent opinion still is that
the peculiar situation existing here requires governments to under
take far-reaching controls. This view is particularly strong in the
United States, where the "conservation movement" has to a
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great extent been the source of the agitation for economic planning
and has contributed much to the indigenous ideology of the radical
economic reformers. 9 Few arguments have been used so widely
and effectively to persuade the public of the "wastefulness of
competition" and the desirability of a central direction of im.por
tant economic activities as the alleged squandering of natural
resources by private enterprise.

There are several reasons why, in a new country that was
rapidly settled by immigrants bringing with them an advanced
technology, the problem of resource conservation should become
more acute than it ever did in Europe. While there the evolution
had been gradual and some sort of equilibrium had established
itself long before (partly, no doubt, because exploitation had done
its worst at an early stage, as in the deforestation and consequent
erosion of much of the southern slopes of the Alps), the rapid
occupation in America of enormous tracts of virgin lands raised
problems of a different order of magnitude. That the changes
involved in bringing the whole of a continent for the first time
under cultivation in the course of a single century should have
caused upsets in the balance of nature which it;l retrospect seem
regrettable need not surprise us.10 Most of those who complain
about what has happened, however, are being wise after the
event, and there is little reason to believe that, with the knowledge '.
available at the· time, even the most intelligent governmental
policy could have prevented those effects which are now most
deplored.

It is not to be denied that there has been real waste; it must
be emphasized, however, that the most important instance of this
-the depletion of the forests-was largely due to the fact that
they did not become private property but were retained as public
land and given over to private exploitation on terms which gave
the exploiters no incentive for conservation. It is true that, with
some kinds of natural resources, property arrangements that are
generally adequate will not secure an efficient use and that special
provisions of the law may be desirable with regard to them.
Different kinds of natural resources raise separate problems in
this respect which we must consider in turn.

With some natural resources, such as deposits of minerals,
their exploitation necessarily means that they are gradually used
up, while others Gan be made to bring a continuous return for
an indefinite period,u The usual complaint of the conservJltionists
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is that the former-the "stock resources"-are used up too
rapidly, while the latter-the "flow resources"-are not used
so as to give as high a permanent return as they would'be capable
of, These contentions are based partly on the belief that the
private exploiter does not take a long enough view or does not
have as much foreknowledge of future developments as the govern
ment and partly, as we shall see, on a simple fallacy which invali
dates a great part of the usual conservationist argument.

There arises also in this connection the problem of the neighbor
hood effects, which may in certain instances lead to wasteful
methods of exploitation unless the units of property are of such
size that at least all the more important effects of anyone owner's
actions are reflected in the value of his own property. This problem
arises in particular in connection with the various types of
"fugitive resources," such as game, fish, water, oil, or natural
gas (and perhaps rain, too, in the near future) which we can
appropriate only by using them up and which no individual
exploiter will have an interest in conserving, since what he does
not take Will be taken by others, They give rise to situations
in which either private property cannot exist (as with deep-sea
fisheries and most other forms of wild-life resources), and we
have, in consequence, to find some substitute arrangement, or
where private property will lead to rational use only if the scope
of unified control is made coextensive with the range within
which the same resource can be tapped, as with a pool of oil.
It is undeniable that where for such technological reasons we
cannot have exclusive control of particular resources by individual
owners, we must resort to alternative forms of regulation,

In a sense, of course, most consumption of irreplaceable re
sources rests on an act of faith. We are generally confident
that, by the time the resource is exhausted, something new will
have been discovered which will either satisfy the same need
or at least compensate us for what we no longer have, so that
we are, on the whole, as well off as before. We are constantly
using up resources on the basis of the mere probability that
our knowledge of available resources will increase indefinitely
and this knowledge does increase in part because we are using
up what is available at such a fast rate. Indeed, if we are to
make full use of the available resources, we must act on the
assumption that it will continue to increase, even if some of our
particular expectations are bound to be disappointed. Industrial
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development would have been greatly retarded if sixty or eighty
years ago the warning of the conservationists about the threaten
ing exhaustion of the supply of coal had been heeded; and the
internal combustion engine would never have revolutionized trans
port if its use had been limited to the then known supplies of
oil (during the first few decades of the era of the automobile
and the airplane the known resources of oil at the current rate
of use would have been exhausted in ten years). Though it is,
important that on all these matters the opinion of the experts
about the physical facts should be heard, the result in most
instances would have been very detrimental if they had had the
power to enforce their views on policy.

7. The chief arguments that have persuaded people of the
necessity of central direction of the conservation of natural
resources are that the community has a greater interest in and a
greater foreknowledge of the future than the individuals and that
the preservation of particular resources raises problems different
from those of the provision for the future in general.

The implications of the contention that the community has
a greater interest in providing for the future than do individuals
go far beyond the problems of the conservation of ~atural re
sources. The contention is not merely that certain future needs,
such as security or defense, can be provided for only by the'
community as a whole. It is also that the community should
generally devote a larger proportion of its resources to provision
for the future than will result from the separate decisions of the
individuals. Or, as it is often put, future needs should be valued
more highly (or discounted at a lower rate of interest) by the
community than is done by individuals. If valid, this contention
would indeed justify central planning of most economic activity.
There is, however, nothing to support this but the arbitrary
judgment of those who maintain it.

There is no more justification in a free society for relieving
the individuals of the responsibility for the future than there is
for claiming that past generations ought to have made mor~

provision for us than they did. The contention is made no more
conclusive by the often used fallacious argument that, because
government can borrow at cheaper rates, it is in a better position
to take care of future needs. It is fallacious because the advantage
which governments have in this respect rests solely on the fact
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that the risk of failure in its investments is not borne by them
but by the taxpayer; in fact, the risk is no less, so far as judgment
of the worthwhileness of the particular investment is concerned.
But, since governments that can recoup themselves by taxation
if the investment does not bring the expected return usually
count only the interest they actually pay as costs of the capital
they are using, the argument operates in fact against, rather
than in favor of, government investment.

The claim that the government possesses superior knowledge
raises a more complex problem. It cannot be denied that there
are some facts concerning probable future developments which
the government is more likely to know than most of the individual
owners of natural resources. Many of the more recent achievements
of science illustrate this. There will always exist, however, an
even greater store of knowledge of special circumstances that
ought to be taken into account in decisions about specific resources
which only the individual owners will possess and which can never
be concentrated within a single authority. Thus, if it is true
that the government is likely to know some facts known to few
others, it is equally true that the government will be necessarily
ignorant of an even greater number of relevant facts known to
some others. We can bring together all the knowledge that is
relevant to particular problems only by dispersing downward
the generic knowledge available to the government, not by cen...
tralizing all the special knowledge possessed by individuals. There
is probably no instance where authority can possess superior
knowledge of all the facts that ought to influence a specific deci
sion; and, while it is possible to communicate to the owners of
.particular' resources the more general considerations that they
ought to take into account, it is not possible for authority to learn
all the different facts known to the individuals.

This appears perhaps most clearly where the problem concerns
the rate at which stock resources, such as mineral deposits, ought
to be used up. An intelligent decision presupposes a rational
estimate of the futur~ course of prices of the materials in question,
an.d this in turn depends on forecasts of future technological and
economic developments which the small individual owner is usu
ally not in a position to make intelligently. This does not mean,
however, that the market will not induce individual owners to
act as if they took these considerations explicitly into account, or
that such decisions should not be left to them who alone know
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many of the circumstances which determine the present usefulness
of a particular deposit. Though they may know little about prob
able future developments, they will be influenced in their decisions
by the knowledge of others who make it their concern to estimate
such probabilities and who will be prepared to offer for the
resources prices determined by these estimates. If the owner
can get a higher return by selling to those who want to conserve
than by exploiting the particular resource himself, he will do
so. There will normally exist a potential sale price of the resource
which will reflect opinion about all the factors likely to affect its
future value, and a decision based on the comparison of its
value as a salable asset with what it would bring if exploited·
now will probably take into account more of all the relevant
knowledge than could any decision of a central authority.

It has often been demonstrated that, in the case of rare natural
resources, exploitation by a monopoly is likely to extend their
use over a longer period and that this is perhaps the only instance
where such monopolies are likely to be formed and to persist
in a free economy.12 I cannot go all the way with those who use
this as an argument in favor of such monopolies, because I am
not persuaded that the greater degree of conservation which a
monopoly would practice is desirable from a social point of view.
But for those who want more conservation because they believe,
that the market habitually underestimates future needs, the
monopolies that are likely to develop spontaneously in such
instances provide the answer.

8. Much of the argument for conservation, however, rests
simply on an unreasoned prejudice. Its proponents take for
granted that there is something particularly desirable about
the flow of services. that a given resource can provide at any
one time and that this rate of output should be permanently
maintained. Though they recognize that this is impossible with
regard to stock resources, they consider it a calamity if the
rate of return of flow resources is diminished below the level at
which it is physically possible to maintain it. This position is often
taken with regard to both the fertility of the soil in general and the
stock of game, fish, etc.

To bring out the crucial point most strongly, we shall consider
here the most conspicuous instance of this prejudice, where most
people· are inclined to accept uncritically the fallacy ~f much
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. of the conservationist argument. It is the bdief that the natural
fertility of the soil should in all circumstances be preserved and
that what is branded as "soil mining" should in all circumstances
be avoided. It can be easily shown that as a general proposition,
this is unsound and that the level at which fertility ought to be
maintained has little to do with the initial condition of a given
piece of land. In fact, "soil mining" may in certain circumstances
be as much in the long-range interest of a community as the using
up of any stock resource.

A tract of land is often built up by cumulative deposits of
organic substance to a level of fertility which, once the land is
brought under cultivation, can be maintained only at costs in
excess of the returns. As in certain circumstances it will be
desirable to build up the fertility of a piece of land by artificially
enriching it to a level at which what is annually put in will
be repaid by the increase of the product, so in. certain other
circumstances it will be desirable to allow the fertility to decline
to the level at which investments will still pay. In some instances
this may even mean that it is uneconomical to aim at permanent
cultivation and that, after the accumulated natural fertility has
been exhausted, the land ought to be abandoned, because in the
given geographic or climatic conditions it cannot with advantage
be permanently cultivated.

To use up a free gift of nature once and for all is in such instances
no more wasteful or reprehensible than a similar exploitation of
a stock resource. There may, of course, be other effects, known
or probable, which a lasting change in the character of a tract
of land may have and which ought to be taken into account:
for example, as a result of temporary cultivation it may lose
properties or potentialities that it possessed before and which
could have been utilized for some other purpose. But this is a
separate problem, one which does not concern us. We are con
cerned solely with examining the belief that, wherever possible,
the flow of services from any natural resource should be kept at
the highest levd attainable. This may be accidentally valid
in a particular instance, 'but never because of considerations which
concern the attributes of a given piece of land or some ot~er
resource.

Such resources share with most of the capital of society the
property of being exhaustible, and if we want to maintain or
increase our income, we must be able to replace each resource
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that is being used up with a new one that will make at least
an equal contribution to future income. This does not mean,
however, that it should be preserved in kind or replaced by another
of the same kind, or even that the total stock of natural resources
should be kept intact. From a social as well as from an individual
point of view, any natural resource represents just one item of
our total endowment of exhaustible resources, and our problem
is not to preserve this stock in any particular form, but always '
to maintain it in a form that will make the most desirable contribu
tion to total income. The existence of a particular natural resource
merely means that, while it lasts, its· temporary contribution
to our income will help us to create new ones which will similarly·
assist us in the future. This normally will not mean that we should
replace anyone resource with one of the same kind. One of the
considerations which we shall have to keep in mind is that if one
kind of resource becomes scarcer, the products depending on it
will also be more scarce in the fu ture. The foreseeable rise in the
prices of products consequent· upon the growing scarcity of a
natural resource will indeed be one of the factors determining the
amount of investment that will go to preserving this kind of
resource. 13

Perhaps the best way of concisely stating the chief point
is to say that all resource conservation constitutes investment'
and should be judged by precisely the same criteria as all other
investment.14 There is nothing in the preservation of natural
resources as such which makes it a more desirable object of invest
ment than man-made equipment or human capacities; and, so
long as society anticipates the exhaustion of particular resources
and channels its investment in such a manner that its aggregate
income is made as great as the funds available for investment
can make it, there is no further economic case for preserving any
one kind of resource. To extend investment in the conservation
of a particular natural resource to a point where the return is
lower than the capital it uses would bring elsewhere would
reduce future income below what it would otherwise be. As
has been well said, "the conservationist who urges us 'to make
greater provision for the future' is in fact urging a lesser provision
for posterity."15

9. While most of the arguments advanced in favor of govern;.
mental control of private activity in the interest of cons~vation
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of natural resources are thus invalid and while there is little in
them beyond an argument for providing more information and
knowledge, the situation is different where the aim is the provision
of amenities of or opportunities for recreation, or the preservation
of natural beauty or of historical sites or places of scientific
interest, etc. The kinds of services that such amenities render to
the public at large, which often enable the individual beneficiary
to derive advantages for which he cannot be charged a price,
and the size of the tracts of land usually required make this
an appropriate field for collective effort.

The case for natural parks, nature reservations, etc., is exactly
of the same sort as that for similar amenities which municipalities
provide on a smaller scale. There is much to be said for their being
provided as far as possible by voluntary organizations, such as
the National Trust in Great Britain, rather than through the
compulsory powers of government. But there can be no objection
to the government's providing such amenities where it happens
to be the owner of the land in question or, indeed, where it has
to acquire it out of funds raised by taxation or perhaps even
by compulsory putchase, so long as the community approves
this, in full awareness of the cost, and realizes that this is one
aim competing with others and not a unique objective overriding
all other needs. If the taxpayer knows the full extent of the
bill he will have to foot and has the last word in the decision,
there is nothing further to be said about these problems in
general terms.
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CHAPTER TWENTY-FOUR

Education and Research

A general State education is a mere contrivance
for moulding people to be exactly like one another:
and the mould in which it casts them is that which
pleases the predominant power in the government,
whether this be a monarch, a priesthood, an aristoc
racy, or the majority oj the existing generation; in
proportion as it is efficient and successful, it estab
lishes a despotism over the mind, leading by natural
tendency to one over the body.

J. S. MILL

1. Knowledge is perhaps the chief good that can be had at'
a price, but those who do not already possess it often cannot
recognize its usefulness. More important still, access to the sources
of knowledge necessary for the working of modern society pre
supposes the command of certain techniques-above aU, that of
reading-which people must acquire before they can judge well
for themselves what will be useful to them. Though our case
for freedom rests to a great extent on the contention that competi
tion is one of the most powerful instruments for the dissemination
of knowledge and that it will usually demonstrate the value
of knowledge to those who do not possess it, there is no doubt
that the utilization of knowledge can be greatly increased by de
liberate efforts. Ignorance is one of the chief reasons why men's
endeavors are often not channeled so that they are most useful
to their fellows; and there are various reasons why it may be in
the interest of the whole community that knowledge be brought
to people who have little incentive to seek it or to make some
sacrifice to acquire it. These reasons are particularly compelling
in the case of children, but some of the arguments -apply no
less to adults.
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With regard to children the important fact is, of course, that
they are not responsible individuals to whom the argument
for treedom fully applies. Though it is generally in the best
interest of children that their bodily and mental welfare be left
in the care of their parents or guardians, this does not mean
that parents should have unrestricted liberty to treat their children
as they like. The other members of the community have a genuine
stake in the welfare of the children. The case for requiring parents
or guardians to provide for those under their care a certain
minimum of education is clearly very strong. l

In contemporary society, the case for compulsory education
up to a certain minimum standard is twofold. There is the general
argument that all of us will be exposed to less risks and will receive
more benefits from our fellows if they share with us certain basic
knowledge and beliefs. And in a country with democratic institu
tions there is the further important consideration that democracy
is not likely to work, except on the smallest local scale, with a
partly illiterate people.2

It is important to recognize that general education is not
solely) and perhaps not even mainly, a matter of communicating
knowledge. There is a need for certain common standards of
values) and, though too great emphasis on this need may lead
to very illiberal consequences, peaceful common existence would
be clearly impossible without any such standards. If in long-settled
communities with a predominantly indigenous population) this
is not likely to be a serious problem, there are instances) such
as the United States during the period of large immigration,
where it may well be one. That the United States would not have
become such an effective "melting pot" and would probably
have faced extremely difficult problems if it had not been for
a deliberate policy of "Americanization" through the public
school system seems fairly certain.

The fact that all education must be and ought to be guided
by definite values is, however) also the source of real dangers
in any system of public ,education. One has to admit that in this
respect most nineteenth-century liberals were guided by a naive
overconfidence in what mere communication of knowledge could
achieve. In their rationalistic liberalism they often presented
the case for general education as though the dispersion ofknowledge
wbuld solve all major problems and as though it were necessary
only to convey to the masses that little extra knowledge which
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the educated already possessed in order that this "conquest
of ignorance" should initiate a new era. There is not much reason
to believe that, if at anyone time the best knowledge which some
possess were made available to all, the reliult would be a much
better society. Knowledge and ignorance are very relative con
cepts, and there is little evidence that the difference in knowledge
which at anyone time exists between the more and the less edu
cated of a society can have such a decisive influence on its charac-

. ter.

2. If we accept the general argument for compulsory education,
there remain these chief problems: How is this education to be
provided? How much of it is to be provided for all? How are
those who are to be given more to be selected and at whose ex
pense? It is probably a necessary consequence of the adoption
of compulsory education that for those families to whom the cost
would be a severe burden it should be defrayed out of public
funds. There is still the question, however, how much education
should be provided at public expense and in what manner it should
be provided. It is true that, historically, compulsory education
was usually preceded by the governments' increasing opportunities
by providing state schools. The earliest experiments with making,
education compulsory, those in Prussia at the beginning of the
eighteenth century, were in fact confined to those districts where
the government had provided schools. There can be little doubt
that in this manner the process of making education general
was greatly facilitated. Imposing general education on a people
largely unfamiliar with its institutions and advantages would
indeed be difficult. This does not mean, however, that compulsory
education or even government-financed general education today
requires the educational institutions to be run by the government.

It is a curious fact that one of the first effective systems under
which compulsory education was combined with the provision
of most educational institutions by the governrIlent was created
by one of the great advocates of individual liberty, Wilhelm
von Humboldt, only fifteen years after he had argued that public
education was harmful because it prevented variety in accomplish
ments and unnecessary because in a free nation there would be
no lack of educational institutions. "Education," he had said,
"seems me to to lie wholly beyond the limits within which political
agency should be properly confined."3 It was the plight of Prussia
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during the Napoleonic wars and the needs of national defense
that made him abandon his earlier position. The desire for "the
development of the individual personalities in their greatest vari
ety" which had inspired his earlier work became secondary
when desire for a strong organized state led him to devote much
of his later life to the building of a system of state education that
became a model for the rest of the world. It can scarcely be
denied that the general level of education which Prussia thus
attained was one of the chief causes of her rapid economic rise
and later that of all Germany. One may well ask, however, whether
this success was not bought at too high a price. The role played
by Prussia during the succeeding generations may make one doubt
whether the much lauded Prussian schoolmaster was an unmixed
blessing for the world, or even for Prussia.

The very magnitude of the power over men's minds that
a highly centralized and government-dominated system of educa
Jion places in the hands of the authorities ought to make one
hesitate before accepting it too readily. Up to a point, the argu
ments that justify compulsory education also require that govern
ment should prescribe some of the content of this education.
As we have already mentioned, there may be circumstances in
which the case for authority's providing a common cultural
background for all ci tizens becomes very strong. Yet we must
remember that it is the provision of education by government
which creates such problems as that of the segregation of Negroes
in the United States-difficult problems of ethnic or religious
minorities which are bound to arise where government takes con
trol of the chief instruments of transmitting culture. In multi
national states the problem of who is to control the school system
tends to become the chief source of friction between nationalities.
To one who has seen this happen in countries like the old Austria-

. Hungary, there is much force in the argument that it may be
, better even that some children should go without formal education

than that they should be killed in fighting over who is to control
that education. 4

Even in ethnically homogeneous states, however, there are
strong arguments against entrusting to government that degree
of control of the contents of education which it will possess
if it directly manages most of the schools that are accessible to
the great masses. Even if education were a science which provided
us with the best of methods of achieving certain goals, we could
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hardly wish the latest methods to be applied universally and to
the complete exclusion of others-still less that the aims should
be uniform. Very few of the problems of education, however, are
scientific questions in the sense that they can be decided by any
objective tests. They are mostly either' outright questions of
value, or at least the kind of questions concerning which the
only ground for trusting the judgment of some people rather
than that of others is that the former have shown more good
sense in other respects. Indeed, the very possibility that, with
a system of government education, all elementary education
may come to be dominated by the theories of a particular group .
who genuinely believe that they have scientific answers to those
problems (as has happened to a large extent in the United States
during the last thirty years) should be sufficient to warn us
of the risks involved in subjecting the whole educational system
to central direction.

3. In fact, the more highly one rates the power that education
can have over men's minds, the more convinced one should
be of the danger of placing this power in the hands of any single
authority. But even if one does not rate its power to. do good
as highly as did some of the rationalistic liberals of the nineteenth
century, however, the mere recognition of this power should'
lead us to conclusions almost the opposite of theirs. And if,
at present, one of the reasons why there should be the greatest
variety of educational opportunities is that we really know so
little about what different educational techniques may achieve,
the argument for variety would be even stronger if we knew
more about the methods of producing certain types of results-as
we soon may.

In the field of education perhaps more than in any other, the
greatest dangers to freedom are likely to come from the develop
ment of psychological techniques which may soon give us far great
er power than we ever had to shape men's minds deliberately.
But knowledge of what we can make of human beings if we can
control the essential conditions of their development, though
it will offer a frightful temptation, does not necessarily mean
that we shall by its use improve upon the human being who
has been allowed to develop freely. It is by no means clear that
it would be a gain if we could produce the human types that
it was generally thought we needed. It is not at all unlikely that
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the great problem in this field will soon be that of preventing the
use of powers which we do possess and which may present a
strong temptation to all those who regard a controlled result
as invariably superior to an uncontrolled one. Indeed, we may
soon find that the solution has to lie in government ceasing to be
the chief dispenser of education and becoming the impartial
protector of the individual against all uses of such newly found
powers.

Not only is the case against the management of schools by
government now stronger than ever, but most of the reasons
which in the past could have been advanced in its favor have
disappeared. Whatever may have been true then, there can be
little doubt that today, with the traditions and institutions
of universal education firmly established and with modern trans
portation solving most of the difficulties of distance, it is no
longer necessary that education be not only financed but also

,provided by government. ~
As has been shown by Professor Milton Friedman,6 it would

now be entirely practicable to defray the costs of general education
out of the public purse without maintaining government schools,
by giving the parents vouchers covering the cost of education
of each child which they could hand over to schools of their choice.
It may still be desirable that government directly provide schools
in a few isolated communities where the number of children is
too small (and the average cost of education therefore too high)
for privately run schools. But with respect to the great majority
of the population, it would undoubtedly be possible to leave
the organization and management of education entirely to private
efforts, with the government providing merely the basic finance
and ensuring a minimum standard for all schools where the vouch
ers could be spent. Another great advantage of this plan is that
parents would no longer be faced with the alternative of having
to accept whatever education the government provides or ofpaying
the entire cost of a different and slightly more expensive education
themselves; and if they,should choose a school out of the common
run, they would be required to pay only the additional cost.

4. A more difficult problem is how much education is to be
provided at public expense and for whom such education is to
be provided beyond the minimum assured to all. It can hardly
be doubted that the number of those whose contribution to the
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common needs will be increased by education extended beyond
a certain stage sufficiently to justify the cost will always be only
a small proportion of the total population. Also, it is probably
undeniable that we have no certain methods of ascertaining before
hand who among the young people will derive the greatest benefit
from an advanced education. Moreover, whatever we do, it seems
inevitable that many of those who get an advanced education
will later enjoy material advantages over their fellows only because
someone else felt it worthwhile to invest more in their education,
and not because of any greater natural capaci ty or greater effort
on their part.

We shall not stop to consider how much education is to be
provided for all or how long all children should be required
to attend school. The answer must depend in part on particular
circumstances, such as the general wealth of the community,
the character of its economy, and perhaps even climatic conditions
affecting the age of adolescence. In wealthier communities the
problem usually is no longer one of what schooling will increase
economic efficiency but rather one of how to occupy children,
until they are allowed to earn a living, in a manner that will later
assist them in better using their leisure.

The really important issue is that of the manner in which
those whose education is to be prolonged beyond the general ,.
minimum are to be selected. The costs of a prolonged education,
in terms of material resources and still more of human ones, are
so considerable even for a rich country that the desire to give
a large fraction of the population an advanced education will
always in some degree conflict with the desire to prolong the
education for all. It also seems probable that a society that
wishes to get a maximum economic return from a limited expendi
ture on education should concentrate on the higher education
of a comparatively small elite/which today would mean increasing
that part of the population getting the most advanced type
of education rather than prolonging education for large numbers.
Yet, with government education, this would not seem practicable
in a democracy, nor would it be desirable that authority should
determine who is to get such an education.

As in all other fields, the case for subsidization of higher educa
tion (and of research) must rest not on the benefit it confers
on the recipient but on the resulting advantages for the community
at large. There is, therefore, little case for subsidizing any kind
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of vocational training, where the greater proficiency acquired
will be reflected in greater earning power, which will constitute a
fairly adequate measure of the desirability of investing in training
of this kind. Much of the increased earnings in occupations requir
ing such training will be merely a return on the capital invested
in it. The best solution would seem to be that those in whom
such investment would appear to promise the largest return should
be enabled to borrow the capital and later repay it out of their

. increased earnings, though such an arrangement would meet
wi th considerable practical difficul ties. 7

The situation is somewhat different, however, where the costs
of a higher education are not likely to result in a corresponding
increase in the price at which the services of the better-trained
man can be sold to other individuals (as is the case in the pro
fessions of medicine, the law, engineering, and so on) but where
the aim is the further dispersion and increase in knowledge
throughout the community at large. The benefits that a com-

. 'munity receives from its scientists and scholars cannot be meas
ured by the price at which these men can sell particular services,
since much of their contribution becomes freely available to all.
There is therefore a strong case for assisting at least some of those
who show promise and inclination for the pursuit of such studies.

It is a different matter, however, to assume that all who
are intellectually capable of acquiring a higher education have
a claim to it. That it is in the general interest to enable all the
specially intelligent to become learned is by no means evident
or that all of them would materially profit by such an advanced
education, or even that such an education should be restricted
to those who have an unquestionable capacity for it and be made
the normal or perhaps the exclusive path to higher positions.
As has been pointed out recently, a much sharper division between
classes might come to exist, and the less fortunate might become
seriously neglected, if all the more intelligent were deliberately
and successfully brought into the wealthy group and it became
not only a general presumption but a universal fact that the
relatively poor were less intelligent. There is also another problem
which has assumed serious proportions in some European countries
and which we ought to keep in mind, and this is the problem of
having more intellectuals than we can profitably employ. There
are few greater dangers to political stability than the existence
of an intellectual proletariat who find no outlet for their learning.
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The general problem we are faced with in all higher education,
then, is this: by some method, certain young people must be
selected, at an age when one cannot know with any certainty
who will profit most, to be given an education that will enable
them to earn a higher income than the r~st; and to justify the
investment, they must be selected so that, on the :whole, they
will be qualified to earn a higher income. Finally, we have to accept
the fact that, since as a rule somebody else will have to pay
for the education, those who benefit from it will thus be enjoying
an "unearned" advantage.

5. In recent times the difficulties of this problem have been
greatly increased and a reasonable solution made almost impos
sible by the increasing use of government education as an instru
ment for egalitarian aims. Though a case can be made for assuring
opportunities for an advanced education as far as possible to
those most likely to profit from them, the control of government
over education has in large measure been used to equalize the
prospects of all, which is something very different. Though egali
tarians usually protest against the imputation that their goal
is any sort of mechanical equality which would deprive some
people of advantages which cannot be provided for all, there is
in education a clear indication that such is the tendency. This '.
egalitarian stand is usually not so explicitly argued as in R. H.
Tawney's Equality, in which influential tract the author conteQds
that it would be unjust "to spend less liberally on the education
of the slow than on that of the intelligent."8 But to some extent
the,two conflicting desires of equalizing opportunity and of adjust
ing opportunity to capacity (which, as we know, has little to do
with merit in any moral sense) have become everywhere confused.

I t should be admitted that, so far as education at public expense
is concerned, the argument for equal treatment of all is strong.
When it is combined, however, with an argument against permit
ting any special advantages to the more fortunate ones, it means
in effect that all must be given what any child gets and that none
should have what cannot be provided for all. Consistently pursued,
it would mean that nO more must be spent on the education of
any child than can be spent on the education of every child.
If this were the necessary consequence of public education, it
would constitute a strong argument against government's concern
ing itself with education beyond the elementary level, w~ch can
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indeed be given to all, and for leaving all advanced education
in private hands.

At any rate, the fact that certain advantages must be limited
to some does not mean that a single authority should have
exclusive power to decide to whom they should go. It is not
likely that such power in the hands of authority would in the long
run really advance education or that it would create social con
ditions that would be felt to be more satisfactory or just than they
would otherwise have been. On the first point it should be clear
that no single authority should have the monopoly of judging
how valuable a particular kind of education is and how much
should be invested in more education or in which of the different
kinds of education. There is not-and cannot be in a free society
a single standard by which we can decide on the relative impor
tance of different aims or the relative desirability of different
methods. Perhaps in no other field is the continued availability
of alternative ways so important as in that of education, where

, the task is to prepare young people for an ever changing world.
So far .as justice is concerned, we should be clear that those

who in the general interest most "deserve" an advanced education
are not necessariry those who by effort and sacrifice have earned
the greatest subjective merit. Natural capacity and inborn apti
tude are as much "unfair advantages" as accidents of environ
ment, and to confine the advantages of higher education to
those that we can confidently foresee profiting most from them
will necessarily increase rather than decrease the discrepancy
between economic status and subjective merit.

The desire to eliminate the effects of accident, which lies
at the root of the demand for "social justice," can be satisfied
in the field of education, as elsewhere, only by eliminating all
those opportunities which are not subject to deliberate control.
But the growth of civilization rests largely on the individuals'

, making the best use of whatever accidents they encounter, ot
the essentially unpredictable advantages that one kind of knowl
edge will in new circumstances confer on one individual over
others.

However commendable may be the motives of those who
fervently desire that, in the interest of justice, all should ~ be
made to start with the same chances, theirs is an ideal that is
literally impossible to realize. Furthermore, any pretense that it
has been achieved or even closely approached can only make
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matters worse for the less successful. Though there is every case
for removing whatever special obstacles existing institutions may
put in the way of some, it is neither possible nor desirable to
make all start with the same chances, since this can be achieved
only by depriving some of possibilities tha't cannot be provided
for all. While we wish everybody's opportunities to be as great
as.possible, we should certainly decrease those of most if we were
to prevent them from being any greater than those of the least
fortunate. To say that all who live at the same time in any given
country should start at the same place is no more reconcilable
with a developing civilization than to say that this kind of equality
should be assured to people living at different times or at different
places.

It may be in the interest of the community that some who
show exceptional capacities for scholarly or scientific pursuits
should be given an opportunity to follow them irrespective of
family means. But this does not confer a right on anyone to such
opportunity; nor does it mean that only those whose exceptional
capacities can be ascertained ought to have the opportunity
or that nobody should have it unless it can be assured to all
who can pass the same objective tests.

Not all the qualities which enable one to make special contribu-, .
tions are ascertainable by examinations or tests, and it is more
important that at least some of those who possess such qualities
have an opportunity than that it be given to all who satisfy the
same requirements. A passionate desire for knowledge or an
unusual combination of interests may be more important than the
more visible gifts or any testable capacities; and a background
of general knowledge and interests or a high esteem for knowledge
produced by family environment often contributes more to achieve
ment than natural capacity. That there are some people who
enjoy the advantages of a favorable home atmosphere is an asset
to society which egalitarian policies can destroy but which cannot
be utilized without the appearance of unmerited inequalities.
And since.a desire for knowledge is a bent that is likely to be
transmi tted through the family, there is a strong case for enabling
parents whO' greatly care for education to secure it for their
children by a material sacrifice, even if on other grounds these
children may appear less deserving than others who will not get it. g
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6. The insistence that education should be given only to those
of proved capacity produces a situation in which the whole
population is graded according to some objective test and in
which one set of opinions as to what kind of person qualifies
for the benefits of an advanced education prevails throughout.
This means an official ranking of people into a hierarchy, with
the certified genius on top and the certified moron at the bottom,
a hierarchy made much worse by the fact that it is presumed to
express "merit" and will determine access to the opportunities
in which value can show itself. Where exclusive reliance on a
system of government education is intended to serve "social
justice," a single view of what constitutes an advanced education
-and then of the capacities which qualify for it-will apply
throughout, and the fact that somebody has received an advanced
education will be presumed to indicate that he had "deserved" it.

In education, as in other fields, the admitted fact that the public
, has an interest in assisting some must not be taken to mean

that only those who are judged by some agreed view to deserve
assistance out of public funds should be allowed access to an
advanced education, or that nobody should be allowed to assist
specific individuals on other grounds. There is probably much
to be said for some members of each of the different groups
of the population being given a chance, even if the best from
some groups seem less qualified than members of other groups who
do not get it. For this reason, different local, religious, occupa
tional, or ethnic groups should be able to assist some of the
young members, so that those who receive a higher education
will represent their respective group somewhat in proportion
to the esteem in which the latter hold education.

It must at least seem doubtful that a society in which educa
tional opportunities were universally awarded according to pre
sumed capacity would be more tolerable for the unsuccessful
ones than one in which accidents of birth admittedly played a
great role. .In Britain, where the postwar reform of education
has gone a long way toward establishing a system based on pre
sumed capacity, the consequences already cause concern. A recent
study of social mobility suggests that it now "will be the grammar
schools which will furnish the new elite, an elite apparently much
less assailable because it is selected for 'measured intelligence.'
The selection process will tend to reinforce the prestige of occupa-
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tions already high in social status and to divide the population
into streams which many may come to regard, indeed already
regard, as distinct as sheep and goats. Not to have been to a
grammar school will be a more serious disqualification than in
the past, when social inequality in the educational system was
known to exist. And the feeling of resentment may become
more rather than less acute just because the individual concerned
realizes that there is some validity in the selection process which
has kept him out of grammar school. In this respect apparent
justice may be more difficult to bear than injustice."lo Or, as
another British writer has observed more generally, "it is one
unexpected result of the Welfare State that it should make the
social pattern not less rigid but more SO."11

Let us by all means endeavor to increase opportunities for
all. But We ought to do so in the full knowledge that to increase
opportunities for all is likely to favor those better able to take
advantage of them and may often at first increase inequalities.
Where the demand for "equality ofopportunity" leads to attempts
to eliminate such "unfair advantages," it is only likely to do harm.
All human differences, whether they are differences in natural
gifts or in opportunities, create unfair advantages. But, since
the chief contribution of any individual is to make the best
use of the accidents he encounters, success must to a great extent
be a matter of chance.

7. On the highest level the dissemination of knowledge by
instruction becomes inseparable from the advance of knowledge
by research. The introduction to those problems which are on
the boundaries of knowledge can be given only by men whose
main occupation is research. During the nineteenth century the
universities, particularly those on the European Continent, in
fact developed into institutions which, at their best, provided
education as a by-product of research and where the student
acquired knowledge by working as an apprentice to the creative
scientist or scholar. Since then, because of the increased amount
of knowledge that must be mastered before the boundaries of
knowledge are reached, and because of the increasing numbers
receiving a university education without any intention of ever
reaching that stage, the character of the universities has greatly
changed. The greater part of what is still called "university work"
is today in character and substance merely a continuation of
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school instruction. Only the "graduate" or "postgraduate" schools
-in fact, only the best of these-are still mainly devoted to the
kind of work that characterized the Continental universities
of the last century.

There is no reason to think, however, that we are not as much
in need of the more advanced type of work. It is still this kind
of work on which the general level of the intellectual life of a
country chiefly depends. And while in the experimental sciences
research institutes in which the young scientists serve their ap
prenticeship are in some measure fulfilling this need. there is
danger that in some fields of scholarship the democratic broaden
ing of education may be detrimental to the pursuit of that original
work that keeps knowledge alive.

There is. probably less cause for concern about the supposedly
inadequate number of university-trained specialists that are cur
rently being produced in the Western world12 than about the
inadequate output of men of really top quality. And though,
at least in the United States, and to an increasing extent also
elsewhere, the responsibility for this rests mainly with the inade
quate pr'eparation by the schools and with the utilitarian bias
of institutions concerned primarily with conferring professional
qualifications, we must not overlook the democratic preference
for providing better material opportunities for large numbers
over the advancement of knowledge, which will always be the
work of the relatively few and which indeed has the strongest
claim for public support.

The reason why it still seems probable that institutions like
the old universities, devoted to research and teaching at the
boundaries of knowledge, will continue to remain the chief sources
of new knowledge is that only such institutions can offer that
freedom in the choice of problems and those contacts between
representatives of the different disciplines that provide the best
conditions for the conception and pursuit of new ideas. However
greatly progress in a known direction may be accelerated by the
deliberate organization of work aiming at some known goal,
the decisive and unforeseeable steps in the general advance usually
occur not in the pursuit of specific ends but in the exploitation of
those opportunities which the accidental combination of parti'Cular
knowledge and gifts and special circumstances and contacts ha ve
placed in the way of some individual. Though the specialized
research institution may be the most efficient for all tasks that
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are of an "applied" character, such institutional research is always
in some measure directed research, the aim of which is determined
by the specialized equipment, the particular team assembled,
and the concrete purpose to which the institution is dedicated.
But in "fundamental" research on the outskirts of knowledge there
are often no fixed subjects or fields, and the decisi ve advances
will frequently be due to the disregard of the conventional
division of disciplines.

8. The problem of supporting the advance of knowledge in the
most effective manner is therefore closely connected with the
issue of "academic freedom." The conceptions for which this
term stands were developed in the countries of the European
Continent, where the universities Were generally state institutions;
thus they were directed almost entirely against political inter
ference with the work of these institutions.13 The real issue, how
ever, is a much wider one. There would be nearly as strong a
case against any unitary planning and direction of all research
by a senate composed of the most highly reputed scientists and
scholars as there is against such direction by more extraneous
authorities. Though it is natural that the individual scientist
should most resent interference with his choice or pursuit of prob
lems when it is motivated by what to him seem irrelevant consider
ations, it might be still less harmful if there were a multiplicity
of such institutions, each subject to different outside pressures,
than if they were all under the unified control of one single

. conception of what at a given moment was in the best scientific
interest.

Academic freedom cannot mean, of course, that every scientist
should do what seems most desirable to him. Nor does it mean
self-government of science as a whole. It means rather that
there should be as many independent centers of work as possible,
in which at least those men who have proved their capacity
to advance knowledge and their devotion to their task can them
selves determine the problems on which they are to spend their
energies and where they can expound the conclusions they have
reached, whether or not these conclusions are palatable to their
employer or the public at large.14

In practice, this means that those men who have already
proved themselves in the eyes of their peers, and who, for this
reason, have been given senior positions in which they can deter-
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mine both their own work and that of their juniors, should
be given securi ty of tenure. This is a privilege conferred for reason
similar to those which have made it desirable to make the position
of judges secure, and it is conferred not in the interest of the
individual but becaus~ it is rightly believed that persons in such
positions will, on the whole, serve the public interest best if
they are protected against pressure from outside opinion. It
is of course not an unlimited privilege, and it means merely
that, once it is granted, it cannot be withdrawn except for reasons
specifically provided for in the original appointment.

There is no reason why these terms should not be altered for
new appointments as we gain new experience, though such new
conditions cannot apply to those who already possess what
in the United States is called "tenure." For example, recent
experience seems to suggest that the terms of appointment should
specify that the occupant of such a position forfeits the privilege
if he knowingly joins or supports any movement that is opposed

. ,to the very principles on which this privilege rests. Tolerance
should not include the advocacy of intolerance. On this ground
I feel that a Communist should not be given "tenure," though,
once he has been given it without such explicit limitations, it
would have to be respected like any other similar appointment.

All this applies, however, only to the special privilege of
"tenure." Apart from these considerations pertinent to tenure,
there exists little justification for anyone claiming as a matter
of right the freedom to do or teach what he likes or, on the other
hand, for any hard-and-fast rule stating that anyone holding
a particular opinion should be universally excluded. Though
an institution aiming at high standards will soon discover that
it can attract first-class talent only if it grantS" even its youngest
members a wide choice of pursuits and opinions, no one has the
right to be employed by an institution irrespective of the interests

, and views he holds.

9. The need for protecting institutions of learning against
the cruder kind of interference by political or economic interests
is so well recognized today that there is not much danger of its
being successfully exercised in reputable institutions. There is still
need for watchfulness, especially in the social sciences, where the
pressure is often exercised in the name of highly idealistic and
widely approved aims. Pressure against an unpopular view is
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more harmful than opposition to a popular one. It should certainly
be a warning to us that even Thomas Jefferson argued that in
the field of government the principles taught and the texts
to be followed in the University of Virginia should be prescribed
by authority, because the next professor {l1ight be "one of the
school of quondam federalism"!15

Today the danger lies, however, not so much in obvious outside
interference as in the increased control which the growing financial
needs of research give' to those who hold the purse strings. It
constitutes a real threat to the interests of scientific advance
because the ideal of a unified and centralized direction of all
scientific efforts which it might be made to serve is shared by some
of the scientists themselves. Although the first great attack which,
in the name of planning of science and under strong Marxist
influence, was launched in the 1930's has been successfully re
pelled,16 and the discussions to which it gave rise have created
a greater awareness of the importance of freedom in this field,
it seems probable that the attempts to "organize" scientific
effort and to direct it to particular goals will reappear in new forms.

The conspicuous successes which the Russians have achieved
in certain fields and which are the cause of the renewed interest
in the deliberate organization of scientific effort should not have
surprised us and should give us no reason for altering our opinion, .
about the importance of freedom. That anyone goal, or any
limited number of objectives, which are already known to be
achievable, are likely to be reached sooner if they are given
priority in a central allocation of all resources cannot be disputed.
This is the reason why a totalitarian organization is indeed
likely to be more effective in a short war-and why such a govern
ment is so dangerous to the others when it is in a position to
choose the most favorable moment for war. But this does not
mean that the advance of knowledge in general is likely to be
fast~r if all efforts are directed to what now seem the most
important goals or that, in the long run, the nation that has
more deliberately organized its efforts will be the stronger.17

Another factor that has contributed to the belief in the superiori
ty of directed research is the somewhat exaggerated conception of
the extent to which modern industry owes its progress to the
organized teamwork of the great industrial laboratories. In fact,
as has been shown recently in some detail,18 a much greater propor_
tion than is generally believed even of the chief technological
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advances of recent times has come from individual efforts, often
from men pursuing an amateur interest or who were led to their
problems by accident. And what appears to be true of the more
applied fields is certainly even more true of basic research, where
the important advances are, by their nature, more difficult to
foresee. In this field there may indeed be danger in the current
emphasis on teamwork and co-operation, and it may well be the
greater individualism of the European (which is partly owing
to his being less used to and therefore less dependent on ample
material support) which still seems to give him some advantage
over the American scientist in the most original sphere of funda
mental research.

There is perhaps no more important application of our main
theses than that the advance of knowledge is likely to be fastest
where scientific pursuits are not determined by some unified
conception of their social utility, and where each proved man can
devote himself to the tasks in which he sees the best chance of

. ,making a contribution. Where, as is increasingly the case in all
the experimental fields, this opportunity can no longer be given
by assuring to every qualified student the possibility of deciding
how to use his own time, but where large material means are
required for most kinds of work, the prospects of advance would
be most favorable if, instead of the control of funds being in the
hands of a single authority proceeding according to a unitary
plan, there were a multiplicity of independent sources so that even
the unorthodox thinker would have a chance of finding a sympa
thetic ear.

Though we still have much to learn about the best manner of
managing independent funds devoted to the support of research
and though it may not be certain whether the influence of the
very large foundations (with their inevitable dependence on major
ity opinion and consequent tendency to accentuate the swings
of scientific fashion) has always been as beneficial as it might

. have been, there can be little doubt that the multiplicity of private
endowments interested in limited fields is one of the most promis
ing features of the American situation. But though present tax
laws may have temporarily increased the flow of such funds, we
should also remember that the same laws make the accumulation
of new fortunes more difficult, and that to that extent these
sources are likely to dry up in the future. As elsewhere, the
.preservation of freedom in the spheres of the mind and of the
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spirit will depend, in the long run, on the dispersal of the control
of the material means and on the continued existence of individuals
who are in a position to devote large funds to purposes which
seem important to them.

10. Nowhere is freedom more important than where ourigno
rance is greatest-at the boundaries of knowledge, in other
words, where nobody can predict what lies a step ahead. Though
freedom has been threatened even there, it is still the field where
we can count on most men rallying to its defense when they recog
nize the threat. If in this book we have been concerned mainly
with freedom in other fields, it is because we so often forget today
that intellectual freedom rests on a much wider foundation of
freedom and cannot exist without it. But the ultimate aim of
freedom is the enlargement of those capacities in which man
surpasses his ancestors and to which each generation must en
deavor to add its share-i ts share in the growth of knowledge and
the gradual advance of moral and aesthetic beliefs, where no
superior must be allowed to enforce one set of views of what is righ t
or good and where only further experience can decide what should
prevail.

It is wherever man reaches beyond his present self, where the
new emerges and assessment lies in the future, that liberty
ultimately shows its value. The problems of education and research' .
have thus brought us back to the leading theme of this book,
from where the consequences of freedom and restriction are more
remote and less visible to where they most directly affect the ulti
mate values. And we cannot think of better words to conclude
than those of Wilhelm von Humboldt which a hundred years
ago John Stuart Mill put in front of his essay On Liberty: "The
grand, the leading principle, towards which every argument
unfolded· in these pages directly converges, is the absolute and
essential importance of human development in its richest di
ve.rsi ty."19
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Why J Am Not
a Conservative

At all times sincere friends offreedom have been
rare, and its triumphs have been due to minorities,
that have prevailed by associating themselves with
auxiliaries whose objects often differed from their
own; and this association, which js always danger
ous, has sometimes been disastrous, by giving to oppo
nents just grounds of opposition.

LORD ACTON





Why J Am Not
a Conservative

1. At a time when most movements that are thought to be
progressive advocate further encroachments on individualliberty,l
those who cherish freedom are likely to expend their energies in
opposition. In this they find themselves much of the time on the
same side as those who habitually resist change. In matters
of current politics today they generally have little choice but
to support the conservative parties. But, though the position

. ,I have tried to define is also often described as "conservative,"
it is very ·different from that to which this name has been tradi
tionally attached. There is danger in the confused condition which
brings the defenders of liberty and the true conservatives together
in common opposition to developments which threaten their
different ideals equally. It is therefore important to distinguish
clearly the position taken here from that which: has long been
known-perhaps more appropriately-as conservatism.

Conservatism proper is a legitimate, probably necessary, and
certainly Widespread attitude of opposition to drastic change.
It has, since the French Revolution, for a century and a half
played an important role in European politics. Until the rise
of socialism its opposite was liberalism. There is nothing cor
responding to this conflict in the history of the United States,
because what in Europe was called "liberalism" was here the
common tradition on which the American polity had been built:
thus the defender of the American tradition was a liberal in the
European sense.2 This already existing confusion was made worse
by the recent attempt to transplant to America the European
type of conservatism, which, being alien to the American tradition,
has acquired a somewhat odd character. And some time before
this, American radicals and socialists began calling themselves
"liberals." I will nevertheless continue for the moment to describe
as liberal the position which I hold and which I believe differs
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as much from true conservatism as from socialism. Let me say at
once, however, that I do so with increasing misgivings, and I shall
later have to consider what would be the appropriate name for
the party of liberty. The reason for this is not only that the
term "liberal" in the United States is the cause of constant mis
understandings today, but also that in Europe the predominant
type of rationalistic liberalism has long been one of the pacemakers
of socialism.

Let me now state what seems to me the decisive objection to
any conservatism which deserves to be called such. It is that
by its very nature it cannot offer an alternative to the direction
in which we are moving. It may succeed by its resistance to current
tendencies in slowing down undesirable developments, but, since
it does not indicate another direction, it cannot prevent their
continuance. It has, for this reason, invariably been the fate
of conservatism to be dragged along a path not of its own choosing.
The tug of war between conservatives and progressives can only
affect the speed, not the direction, of contemporary developments.
But, though there is need for a "brake on the vehicle of progress,"3
I personally cannot be content with simply helping to apply
the brake. What the liberal must ask, first of all, is not how fast
or how far we should move, but where we should move. In fact,
he differs much more from the collectivist radical of today than' .
does the conservative. While the last generally holds merely a
mild and moderate version of the prejudices of his time, the liberal
today must more positively oppose some of the basic conceptions
which most conservatives share with the socialists.

2. The picture generally given of the relative position of the
three parties does more to obscure than to elucidate their true
relations. They are usually represented as different positions on
a line, with the socialists on the left, the conservatives on the right,
and the liberals somewhere in the middle. Nothing could be more
misleading. If we want a diagram, it would be more appropriate
to arrange them in a triangle with the conservatives occupying
one corner, with the socialists pulling toward the second and the
liberals toward the third. But, as the socialists have for a long time
been able to pull harder, the conservatives have tended to follow
the socialist rather than the liberal direction and have adopted
at appropriate intervals of time those ideas made respectable
by radical propaganda. It has been regularly the conservatives
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who have compromised with socialism and stolen its thunder.
Advocates of the Middle Way4 with no goal of their own, conserva
tives have been guided by the belief that the truth must lie
somewhere between the extremes-with the result that they have
shifted their position every time a more extreme movement ap
peared on either wing.

The position which can be rightly described as conservative
at any time depends, therefore, on the rErection of existing
tendencies. Since the development during the last decades has
been generally in a socialist direction, it may seem that both
conservatives and liberals have been mainly intent on retarding
that movement. But the main point about liberalism is that it
wants to go elsewhere, not to stand still. Though today the
contrary impression may sometimes be caused by the fact that
there was a time when liberalism was more widely accepted and
some of its objectives closer to being achieved, it has never
been a backward-looking doctrine. There has never been a time

. , when liberal ideals were fully realized and when liberalism did
not look forward to further improvement of institutions. Liberal
ism is not averse to evolution and change; and where spontaneous
change has been smothered by government control, it wants
a great deal of change of policy. So far as much of current govern
mental action is concerned, there is in the present world very
little reason for the liberal to wish to preserve things as they are.
It would seem to the liberal, indeed, that what is most urgently
needed in most parts of the world is a thorough sweeping-away
of the obstacles to free growth.

This difference between liberalism and conservatism must not
be obscured by the fact that in the United States it is still possible
to defend individual liberty by defending long-established institu
tions. To the liberal they are valuable not mainly because they
are long established or because they are American but because
they correspond to the ideals which he cherishes.

3. Before I consid~r the main points on which the liberal
attitude is sharply opposed to the conservative one, I ought to
stress that there is much that the liberal might with advantage
have learned from the work of some conservative thinkers. To
their loving and reverential study of the value of grown institu
tions we owe (at least outside the field of economics) some pro
found insights which are real contributions to our understanding
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of a free society. However reactionary in politics such figures
as Coleridge, Bonald, De Maistre, Justus Moser, or Donoso
Cortes may have been, they did show an understanding of themean
ing of spontaneously grown institutions such as language, law,
morals, and conventions that anticipated 'modern scientific ap
proacJ"tes and from which the liberals might have profited. But
the admiration of the conservatives for free growth generally
applies only to the past. They typically lack the courage to
welcome the same undesigned change from which new tools of
human endeavors will emerge.

This brings me to the first point on which the conservative
and the liberal dispositions differ radically. As has often been
acknowledged by conservative writers, one of the fundamental
traits of the conservative attitude is a fear of change, a timid
distrust of the new as such,5 while the liberal position is based.
on courage and confidence, on a preparedness to let change run
its course even if we cannot predict where it will lead. There
would not be much to object to if the conservatives mer~ly dis
liked too rapid change in institutions and public policy; here
the case for caution and slow process is indeed strong. But
the conservatives are inclined to use the powers of government
to prevent change or to limit its rate to whatever appeals to the
more timid mind. In looking forward, they lack the faith in the
spontaneous forces of adjustment which makes the liberal accept
changes without apprehension, even though he does not know
how the necessary adaptations will be brought about. It is, indeed,
part of the liberal attitude to assume that, especially in the
economic field, the self-regulating forces of the market will some
how bring about the required adjustments to new conditions,
although no one can foretell how they will do this in a particular
instance. There is perhaps no single factor contributing so much
to people's frequent reluctance to let the market work as their
inabili ty to conceive how some necessary balance, between demand
and supply, between exports and imports, or the like, will be
brought about without deliberate control. The conservative feels
safe and content only if he is assured that some higher wisdom
watches and supervises change, only if he knows that some
authority is charged with keeping the change "orderly."

This fear of trusting uncontrolled social forces is closely related
to two other characteristics of conservatism: its fondness for
authority and its lack of understanding of economic forces. Since
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it distrusts both abstract theories and general principles,6 it neither
understands those spontaneous forces on which a policy of freedom
relies nor possesses a basis for formulating principles of policy.
Order appears to the conservatives as the result of the continuous
attention of authority, which, for this purpose, must be allowed
to do what is required by the particular circumstances and not
be tied to rigid rule. A commitment to principles presupposes
an understanding of the general forces by which the efforts
of society are co-ordinated, but it is such a theory of society
and especially of the economic mechanism that conservatism
conspicuously lacks. So unproductive has conservatism been in
producing a general conception of how a social order is maintained
that its modern votaries, in trying to construct a theoretical
foundation, invariably find themselves appealing almost exclusive
ly to authors who regarded themselves as liberal. Macaulay,
Tocqueville, Lord Acton, and Lecky certainly considered them-

. selves liberals, and with justice; and even Edmund Burke remained
'an Old Whig to the end and would have shuddered at the thought
of being regarded as a Tory.

Let me return, however, to the main point, which is the charac
teristic complacency of the conservative toward the action of
established authority and his prime concern that this authority
be not weakened rather than that its power be kept within bounds.
This is difficult to reconcile with the preservation of liberty.
In general, it can probably be said that the conservative does
not object to coercion or arbitrary power so long as it is used
for what he regards as the right purposes. He believes that if
government is in the hands of decent men, it ought not be too
much restricted by rigid rules. Since he is essentially opportunist
and lacks principles, his main hope must be that the wise and the
good will rule-not merely by example, as we all must wish,
but by authority given to them and enforced by them. 7 Like
the socialist, he is less concerned with the problem of how the
powers of government should be limited than with that of who
wields them; and, like the socialist, he regards himself as entitled
to force the value he holds on other people.

When I say that the conservative lacks principles, I do not
mean to suggest that he lacks moral conviction. The typical
conservative is indeed usually a man of very strong moral con
victions. What I mean is that he has no political principles which
enable him to work with people whose moral values differ from
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his own for a political order in which both can obey their convic
tions. It is the recognition of such principles that permits the
coexistence of different sets of values that makes it possible
to build a peaceful society with a minimum of force. The accept
ance of such principles means that we agree to tolerate much
that we dislike. There are many values of the conservative which
appeal to me more than those of the socialists j yet for a liberal
the importance he personally attaches to specific goals is no
sufficient justification for forcing others to serve them. I have
little doubt that some of my conservative friends will be shocked
by what they will regard as "concessions" to modern views
that I have made in Part III of this book. But, though I may
dislike some of the measures concerned as much as they do and
might vote against them, I know of no general principles to which
I could appeal to persuade those of a different view that those
measures are not permissible in the general kind of society
which we both desire. To live and work successfully with others
requires more than faithfulness to one's concrete aims. It requires
an intellectual commitment to a type of order in which, even
on issues which to one are fundamental, others are allowed
to pursue different ends.

I t is for this reason that to the liberal neither moral nor religious
ideals are proper objects of coercion, while both conservatives
and socialists recognize no such limits. I sometimes feel that the
most conspicuous attribute of liberalism that distinguishes it as
much from conservatism as from socialism is the view that
moral beliefs concerning matters of conduct which do not directly
interfere with the protected sphere of other persons do not
justify coercion. This may also explain why it seems to be so
much easier for the repentant socialist to find a new spiritual
home in the conservative fold than in the liberal.

In the last resort, the conservative position rests on the belief
that in any society there are recognizably superior persons whose
inherited standards and values and position ought to be protected
and who should have a greater influence on public affairs than
others. The liberal, of course, does not deny that there are some
superior people-he is not an egalitarian-but he denies that
anyone has authority to decide who these superior people are.
While the conservative inclines to defend a particular established
hierarchy and wishes authority to protect the status of those whom
he values, the liberal feels that no respect for established values
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can justify the resort to privilege or monopoly or any other
coercive power of the state in order to shelter such people against
the forces of economic change. Though he is fully aware of the
important role that cultural and intellectual elites have played
in the evolution of civilization, he also believes that these elites
have to prove themselves by their capacity to maintain their
position under the same rules that apply to all others.

Closely connected with this is the usual attitude of the conserva
tive to democracy. I have made it clear earlier that I do not
regard majority rule as an end but merely as a means, or perhaps
even as the least evil of those forms of government from which
we have to choose. But I believe that the conservatives deceive
themselves when they blame the evils of our time on democracy.
The chief evil is unlimited government, and nobody is qualified
to wield unlimited power. 8 The powers which modern democracy
possesses would be even more intolerable in the hands of some

. ,small eli teo
Admittedly, it was only when power came into the hands

of the majority that further limitation of the power of government
was thought unnecessary. In this sense democracy and unlimited
government are connected. But it is not democracy but unlimited
government that is objectionable, and I do not see why the
people should not learn to limit the scope of majority rule as
well as that of any other form of government. At any rate, the
advantages of democracy as a method of peaceful change and of
political education seem to be so great compared with those of
any other system that I can have no sympathy with the anti-

. democratic strain of conservatism. It is not who governs but
what government is entitled to do that seems to me the essential
problem.

That the conservative opposition to too much government
control is not a matter of principle but is concerned with the
particular aims of government is clearly shown in the economic
sphere. Conservatives usually oppose collectivist and directivist
measures in the industrial field, and here the liberal will often
find allies in them. But at the same time conservatives are usually
protectionists and have frequently supported socialist measures
in agriculture. Indeed, though the restrictions which exist today
in industry and commerce are mainly the result of socialist views,
the equally important restrictions in agriculture were usually
intrc·duced by conservatives at an even earlier date. And in their
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efforts to discredit free enterprise many conservative leaders
have vied with the socialists. 9

4. I have already referred to the differences between conserva
tism and liberalism in the purely intellectual field, but I must
return to them because the characteristic conservative attitude
here not only is a serious weakness of conservatism but tends to
harm any cause which allies itself with it. Conservatives feel
instinctively that it is new ideas more than anything else that
cause change. But, from its point of view rightly, conservatism
fears neW ideas because it has no distinctive principles of its
own to oppose to them; and, by its distrust of theory and its
lack of imagination concerning anything except that which ex
perience has already proved, it deprives itself of the weapons
needed in the struggle of ideas. Unlike liberalism with its funda
mental belief in the long-range power of ideas, conservatism is
bound by the stock of ideas inherited at a given time. And since
it does not really believe in the power of argument, its last
resort is generally a claim to superior wisdom, based on some
self-arrogated superior quali ty.

This difference shows itself most clearly in the different atti- '.
tudes of the two traditions to the advance of knowledge. Though
the liberal certainly does not regard all change as progress,
he does regard the advance of knowledge as one of the chief
aims of human effort and expects from it the gradual solution
of such problems and difficulties as we can hope to solve. Without
preferripg the new merely because it is new, the liberal is aware
that it is of the essence of human achievement that it produces
something new; and he is prepared to come to terms with new
knowledge, whether he likes its immediate effects or not.

Personally, I find that the most objectionable feature of the
conservative attitude is its propensity to reject well-substantiated
new knowledge because it dislikes some of the consequences
which seem to follow from it-or, to put it bluntly, its obscurant
ism. I will not deny that scientists as much as others are given
to fads and fashions and that we have much reason to be cautious
in accepting the conclusions that they draw from their latest
theorres. But the reasons for our reluctance must themselves be
rational and must be kept separate from our regret that the new
theories upset our cherished beliefs. I can have little patience
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with those who oppose, for instance, the theory of evolution
or what are called "mechanistic" explanations of the phenomena
of life simply because of certain moral consequences which at
first seem to follow from these theories, and still less with those
who regard it as irreverent or impious to ask certain questions
at all. By refusing to face the facts, the conservative only weakens
his own position. Frequently the conclusions which rationalist
presumption draws from new scientific insights do not at all
follow from them. But only by actively taking part in the elabora
tion of the consequences of new discoveries do we learn whether
or not they fit into our world picture and, if so, how. Should
our moral beliefs really prove to be dependent on factual assump
tions shown to be incorrect, it would be hardly moral to defend
themby refusing to acknowledge facts.

Connected with the conservative distrust of the new and the
. ,strange is its hostility to internationalism and its proneness

to a strident nationalism. Here is another source of its weakness
in the str~ggle of ideas. It cannot alter the fact that the ideas
which are changing our civilization respect no boundaries. But
refusal to acquaint one's self with new ideas merely deprives
one of the power of effectively countering them when necessary.
The growth of ideas is an international process, and only those
who fully take part in tpe discussion will be able to exercise a
significant influence. It is no real argument to say that an idea
is un-American, un-British, or un-German, nor is a mistaken
or vicious ideal better for having been conceived by one of our

. compatriots.
A great deal more might be said about the close connection

between conservatism and nationalism, but I shall not dwell on
this point because it may be felt that my personal position
makes me unable to sympathize with any form of nationalism.
I will merely add that it is this nationalistic bias which frequently
provides the bridge from conservatism to collectivism: to think
in terms of "our" industry or resource is only a short step away
from demanding that these national assets be directed in the na
tional interest. But in this respect the Continental liberalism
which derives from the French Revolution is little better than
conservatism. I need hardly say that nationalism of this sort
is something very different from patriotism and that an aversion
to nationalism is fully compatible with a deep attachment to
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national traditions. But the fact that I prefer and feel reverence
for some of the traditions of my society need not be the cause
of hostility to what is strange and different.

Only at first does it seem paradoxical that the anti-international
ism of the conservative is so frequently associated with imperial
ism. But the more a person dislikes the strange and thinks his
own ways superior, the more he tends to regard it as his mission
to "civilize" others10-not by the voluntary and unhampered
intercourse which the liberal favors, but by bringing them the
blessings of efficient government. It is significant that here again
we frequently find the conservatives joining hands with the social
ists against the liberals-not only in England, where the Webbs
and their Fabians were outspoken imperialists, or in Germany,
where state socialism and colonial expansionism went together
and found the support of the same group of "socialists of the
chair," but also in the United States, where even at the time
of the first Roosevelt it could be observed: "the Jingoes and the
Social Reformers have gotten together; and have fOimed a political
party, which threatened to capture the Government and use it
for their program of Caesaristic paternalism, a danger which now
seems to have been averted only by the other parti~s having
adopted their program in a somewhat milder degree and form."u

5. There is one respect, however, in which there is justification
for saying that the liberal occupies a position midway betWeen
the socialist and the conservative: he is as far from the crude
rationalism of the socialist, who wants to reconstruct all sodal
institutions according to a pattern prescribed by his individual
reason, as from the mysticism to which the conservative so fre
quently has to resort. What I have described as the liberal
position shares with conservatism a distrust of reason to the extent
that the liberal is very much aware that we do not know all the
answers and that he is not sure that the answers he has are cer
tainly the right ones or even that we can find all the answers.
He also does not disdain to seek assistance from whatever non
rational institutions or habits have proved their worth. The liberal
differs from the conservative in his willingness to face this igno
rance and to admit how little we know, without claiming the
authority of supernatural sources of knowledge where his reason
fails him. It has to be admitted that in some respects the liberal
is fundamentally a skeptic l 2-but it seems to require a- certain
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degree of diffidence to let others seek their happiness in their
own fashion and to adhere consistently to that tolerance which
is an essential characteristic of liberalism. .

There is rio reason why this need mean an absence of religious
belief on the part of the liberal. Unlike the rationalism of the
French Revolution. true liberalism has no quarrel with religion,
and I can only deplore the militant and essentially illiberal
antireligionism which animated so much of nineteenth-century
Continental liberalism. That this is not essential to liberalism
is clearly shown by its English ancestors, the Old Whigs, who,
if anything, were much too closely allied with a particular religious
belief. What distinguishes the liberal from the conservative here
is that, however profound his own spiritual beliefs, he will never
regard himself as entitled to impose them on others and that
for him the spiritual and the temporal are different spheres which
ought not to be confused.

. , 6. What I have said should suffice to explain why I do not
regard myself as a conservative. Many people will feel, however,
that the position which emerges is hardly what they used to
call "liberal." I must, therefore, noW face the question of whether
this name is today the appropriate name for the party of liberty.
I have already indicated that, though I have all my life described
myself as a liberal, I have done so more recently with increasing
misgivings-not only because in the United States this term con
stantly gives rise to misunderstanding, but also because I have
become more and more aware of the great gulf that exists between
my position and the rationalistic Continental liberalism or even
the English liberalism of the utilitarians.

If liberalism still meant what it meant to an English historian
who in 1827 could speak of the revolution of 1688 as "the triumph
of those principles which in the language of the present day are

'denominated liberal or constitutional"13 or if one could still,
with Lord Acton, speak of Burke, Macaulay, and Gladstone
as the three greatest li~erals) or if one could still, with Harold
Laski, regard Tocqueville and Lord Acton as "the essential
liberals of the nineteenth century,"14 I should indeed be only
too proud to describe myself by that name. But, much as I am
tempted to call their liberalism true liberalism, I must recognize
that the majority of Continental liberals stood for ideas to
which these men were strongly opposed, and that they were led
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more by a desire to impose upon the world a preconceived rational
pattern than to provide opportunity for free growth. The same
is largely true of what has called itself Liberalism in England at
least since the time of Lloyd George.

It is thus necessary to recognize that what I have called
"liberalism" has little to do with any political movement that
goes under that name today. It is also questionable whether
the historical associations which that name carries today are
conducive to the success of any movement. Whether in these
circumstances one ought to make an effort to rescue the term
from what one feels is its misuse is a question on which opinions
may well differ. I myself feel more and more that to useit without·
long explanations causes too much confusion and that as a label
it has become more of a ballast than a source of strength.

In the United States, where it has become almost impossible
to use "liberal" in the sense in which I have used it, the term
"libertarian" has been used instead. It may be the answer;
but for my part I find it singularly unattractive. For my taste
it carries too much the flavor of a manufactured term and of a
substitute. What I should want is a word which describes the party
oflife, the party that favors free growth and spontaneousevolution.
But I have racked my brain unsuccessfully to find a descriptive
term which commends itself.

7. We should remember, however, that when the ideals which
I have been trying to restate first began to spread through
the Western world, the party which represented them had a gen
erally recognized name. It was the ideals of the English Whigs
that inspired what later came to be known as the liberal movement
in the whole of Europe15 and that provided the conceptions that
the American colonists carried with them and which guided
them in their struggle for independence and in the establishment
of their constitution. IS Indeed, until the character of this tradition
was altered by the accretions due to the French Revolution,
with its totalitarian democracy and socialist leanings, "Whig"
was the name by which the party of liberty was generally known.

The name died in the country: of its birth partly because
for a time the principles for which it stood were no longer distinc
tive of a particular party, and partly because the men who bore
the name did not remain true to those principles. The Whig
parties of the nineteenth century, in both Britain and the United
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States, finally brought discredit to the name among the radicals.
But it is still true that, since liberalism took the place of Whiggism
only after the movement for liberty had absorbed the crude and
militant rationalism of the French Revolution, and since our task
must largely be to free that tradition from the overrationalistic,
nationalistic, and socialistic influences which have intruded into
it, Whiggism is historically the correct name for the ideas in which
I believe. The more I learn about the evolution of ideas, the more
I have become aware that I am simply an unrepentant Old
Whig:-with the stress on the "old."

To confess one's self an Old Whig does not mean, of course,
that one wants to go back to where we were at the end of the
seventeenth century. It has been one of the purposes of this book
to show that the doctrines then first stated continued to grow and
develop until about seventy or eighty years ago, even though
they were no longer the chief aim of a distinct party. We have
since learned much that should enable us to restate them in a more
s'atisfactory and effective form. But, though they require restate
ment in the light of our present knowledge, the basic principles
are still those of the Old Whigs. True, the later history of the
party that bore that name has made some historians doubt
where there was a distinct body of Whig principles; but I can
but agree with Lord Acton that, though some of "the pfttriarchs
of the doctrine were the most infamous of men, the notion of
a higher law above municipal codes, with which Whiggism began,
is the supreme achievement of Englishmen and their bequest
to the nation"17-and, we may add, to the world. It is the doctrine
which is at the basis of the common tradition of the Anglo-Saxon
countries. It is the doctrine from which Continental liberalism
took what is valuable in it. I t is the doctrine on which the Ameri
can system of government is based. In its pure form it is repre
sented in the United States, not by the radicalism of Jefferson,
'nor by the conservatism of Hamilton or even of John Adams,
but by the ideas of James Madison, the "father of the Consti
tution."18

I do not know whether to revive that old name is practical
politics. That to the mass of people, both in the Anglo-Saxon
world and elsewhere, it is today probably a term without definite
associations is perhaps more an advantage than a drawback.
To those familiar with the history of ideas it is probably the only
name that quite expresses what the tradition means. That, both
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for the genuine conservative and still more for the many socialists
turned conservative, Whiggism is the name for their pet aversion
shows a sound instinct on their part. It has 'been the name for
the only set of ideals that has consistently opposed all arbitrary
power. .

8. It may well be asked whether the name really matters
so much. In a country like the United States, which on the whole
still has free institutions and where, therefore, the defense of the
existing is often a defense of freedom, it might not make so much
difference if the defenders of freedom call themselves conserva
tives, although even here the association with the conservatives'
by disposition will often be embarrassing. Even when men approve
of the same arrangements, it m'ust be asked whether they approve
of them because they exist or because they are desirable in
themselves. The common resistance to the collectivist tide should
not be allowed to obscure the fact that the belief in integral
freedom is based on an essentially forward-looking atti tude and
not on any nostalgic longing for the past or a romantic admIration
for what has been.

The need for a clear distinction is absolutely imperative, how
ever, where, as is true in many parts of Europe, the con'servatives
have already accepted a large part of the collecti vist creed-a'
creed that has governed policy for so long that many of its
institutions have come to be accepted as a matter of course and
have become a source of pride to "conservative" parties who
created them.19 Here the believer in freedom cannot but conflict
with the conservative and take an essentially radical position,
directed against popular prejudices, entrenched positions, and
firmly established privileges. Follies and abuses are no better
for having long been established prmciples of policy.

Though quieta non movere may at times be a wise maxim
for the statesman, it cannot satisfy the political philosopher.
He may wish policy to proceed gingerly and not before public
opinion is prepared to support it, but he cannot accept arrange
ments merely because current opinion sanctions them. In a world
where the chief need is once more, as it was at the beginning of the
nineteenth century, to free the process of spontaneous growth
from the obstacles and encumbrances that human folly has
erected, his hopes must rest on persuading and gaining the support
of those who by disposition are "progressives," those wao, though
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they may now be seeking change in the wrong direction) are
at least willing to examine critically the existing and to change
it wherever necessary.

I hope I have not misled the reader by occasionally speaking
of "party" when I was thinking of groups of men defending
a set of intellectual and moral principles. Party politics of any
one country has not been the concern of this book. The question
of how the principles I have tried to reconstruct by piecing togeth
er the broken fragments of a tradition can be translated into
a program with mass appeal) the political philosopher must leave
to "that insidious and crafty animal) vulgarly called a statesman
or politician) whose councils are directed by the momentary
fluctuations of affairs."20 The task of the poli tical philosopher
can only be to influence public opinion) not to organize people
for action. He will do so effectively only if he is not concerned
with what is now politically possible but consistently defends

. the "general principles which are always the same."21 In this sense
I doubt whether there can be such a thing as a conservative
political philosophy. Conservatism may often be a useful practical
maxim) but it does not give us any guiding principles which can
influence long-range developments.
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Introduction

The quotation at the head is taken from Pericles' Funeral Oration as reported
by Thucydides, The Peloponnesian War ii. 37-39, trans. R. Crawley ("Modern
Library" ed., p. 104).

1. .There are sayings which gain currency because they express what at one
time seemed an important truth, continue to be used when this truth has become
known to everybody. and are still used when, through frequent and mechanical
use, they have ceased to carry a distinct meaning. They are finally dropped be
cause they 1)0 longer pr~voke any thought. They are rediscovered only after
they have been dormant for a generation and then can be used with new force
to convey something like their original meaning-only to go through the same
cycle once more if they are successful.

2. The last comprehensive attempt to restate the principles of a free society,
already much qualified and in the restrained form expected of an academic text
book, is H. Sidgwick, The Elements oj Politics (London, 1891). Though in many
respects an admirable work, it scarcely represents what must be regarded as the
British liberal tradition and is already strongly tainted with that rationalist utili
tarianism which led to socialism.

3. In England, where the tradition of liberty lasted longer than in other
European cl?untries, as early as 1885 a writer whose work was then widely read
among liberals could say of these liberals that "the reconstruction of society,
not the liberation of individuals, is now their most pressing task" (F. C. Mon
tague, The Limits oj Individual Liberty [London, 18851. p. 16).

4. Frederick Watkins, The Political Tradition oj the West (Cambridge: Har
vard University Press, 1948), p. 10.

5. I also hope that I shall not lay myself open to the reminder addressed to
Edmund Burke by S. T. Colericlge, particularly important in our time, that "it
is bad policy to. represent a political system as having no charm but for robbers
and assassins, and no natural origin but in the brains of fools or madmen, when
experience has proved that the great danger of the system consists in the peculiar
fascination it is calculated to exert on noble and imaginative spirits; on all those
who, in the amiable intoxication of youthful benevolence, are apt to mistake their
own best virtues and· choicest powers for the average qualities and attributes of
the human character" (The Political Thought oj Samuel Taylor Coleridge, ed.
R. J. White [London, 1938J. p. 235).
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6. Cf. W. H. Auden in his Introduction to Henry James, The American Scene
(New York, 1946), p. xviii: "Liberty is not a value; but the ground of value";
and see also C. Bay, The Structure of Freedom (Stanford, Calif.: Stanford Uni
versity Press, 1958), p. 19: "Freedom is the soil required for the full growth of
other values." (This latter work became available too late to admit of more than
occasional references in the notes.)

7. Cf. A. N. Whitehead, Adw:nture of Ideas (New York: Mentor Books, 1955),
p. 73: "Unfortunately the notion of freedom has been eviscerated by the literary
treatment devoted to it.... The concept of freedom has been narrowed to the
picture of contemplative people shocking their generation. When we think of
freedom, we are apt to confine ourselves to freedom of thought, freedom of the
press, freedom of religious opinion.... This is a thorough mistake.... The
literary expression of freedom deals mainly with frills.... In fact, freedom of ac
tion is the primary need."

8. C. L. Becker, New Libertiesfor Old (New Haven: Yale University Press,
1941), p. 4.

9, David Hume, who will be our constant companion and sage guide through
out the following pages, could speak as early as 1742 (Essays, II, 371) of "that
grave philosophic Endeavour after Perfection, which, under Pretext of Reform
ing Prejudices and Errors, strikes at all the most endearing Sentiments of the
Heart, and all the most useful Byasses and Instincts, which can govern a human
creature" and warns us (p. 373) "not to depart too far from the received Maxims
of Conduct and Behaviour, by a refin'd Search after Happiness or Perfection."

lQ. W. Wordsworth, The Excursion (London, 1814), Part II.
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PART I

The quotation below the subtitle of Part I is taken from H. B. Phillips, "On the.
Nature of Progress," Amlrican Scimtist, XXXIII (1945), 255.

CHAPTER ONE

Liberty and Liberties

The quotation at the head of the chapter is taken from The Writings of Abraham
Lincoln, ed. A. B. Lapsley (New York, 1906), VII, 121. Cf. the similar remark
by Montesquieu, Spirit oj the Laws, XI, 2 (I, 149): "there is no word that admits
of more various significations and has made more varied impressions on the
human mind, than that of liberty. Some have taken it as a means of deposing a
person on whom they had conferred a tyrannical authority; others for the power
of choosing a' superior whom they are obliged to obey; others for the right of
bearing arms, and of being thereby enabled to use violence; others, in fine, for
the privilege of being governed .by a native of their own country, or by their
own laws."

1. There does not seemrto exist any accepted distinction in meaning between
the words ·"freedom" and "liberty:' and we shall use them interchangeably.
Though I haye a personal preference for the former, it seems that "liberty"
lends itself less to abuse. It could hardly have been used for that "noble pun"
Uoan Robinson, PrilJatl Entlrpriu or Public Control [London, 1943]) of Franklin
D. Roosevelt's when he included "freedom from want" in his conception of
liberty.

2. The limited value of even a very acute semantic analysis of the term "free
dom" is well illustrated by M. Cranston, Frudom: A NlW Analysis (New York,
1953), which will be found illuminating by readers who like to see how philoso
phers have tied themselves in knots by their curious definitions of the concept.
For a more ambitious survey of the various meanings of the word see Mortimer
Adler, Thl1dla oj Frudom: A Dialutical Examination oj thl Conaptions oJFru
dom (New York, 1958), which I have been privileged to see in draft, and an even
more comprehensive work by H. Ofstad, announced for publication by Oslo Uni
versity Press.

3. Cf. J. Bentham, The Limits oj Jurisprudma Difimd, ed. C. W. Everett
(New York: Columbia University Press, 1945), p. 59: "Liberty then is of two or
even more sorts, according to the number of quarters from whence coercion,
which it is the absence of, may come." See also l\{. Schlick, Probllms oj Ethics
(New York, 1939), p. 149; F. H. Knight, "The Meaning of Freedom," in Thl
Philosophy oj Amlrican Dlmocracy, ed. C. M. Perry (Chicago: University of
Chicago Press, 1943), p. 75: "The primary meaning of freedom in society ... is
always a negative concept ... and coercion is the term which must really be
defined"; and the fuller discussion by the same author in "The Meaning of
Freedom,"Ethics, Vol. LII (1941-42), and "Conflict of Values: Freedom and Jus
tice," in Goals oj Economic Lijl, ed. A. Dudley Ward (New York, 1953); also
F. Neumann, Till Dlmocratic and thl Authoritarian Statl (Glencoe, Ill., 1957),
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p. 202: "The formula, freedom equals absence of coercion, is still correct ... from
this formula there follows fundamentally the whole rational legal system of the
civilized world.... It is the element of the concept of freedom that we can
never give up"; and C. Bay, The Structure of Freedom (Stanford, Calif.: Stanford
University Press, 1958), p. 94: "Among all the freedom goals, the goal ofmaximis
ing everyone's- freedom from coercion should take fir~t priority."

4. Currently the expression "civil liberty" seems to be used chiefly with re
spect to those exercises of individual liberty which are particularly significant
for the functioning of democracy, such as freedom of speech, of assembly, and
of the press-and in the United States particularly with reference to the oppor
tunities guaranteed by the Bill of Rights. Even the term "political liberty" is
occ;:sionally used to describe, especially in contrast to "inner liberty," not the
collective liberty for which we shall employ it, but personal liberty. But thougll
this usage has the sanction of Montesquieu, it can today only cause confusion.

5. Cf. E. Barker, Reflections on Government (Oxford: Oxford University Press,
1942), p. 1: "Originally liberty signified the quality or status of the free man, or
free producer, in contradistinction to the slave." It seems that, etymologically,
the Teutonic root of "free" described the position of a protected member of the
community (cf. G. Neckel, "Adel und Gefolgschaft," Beitrage zur Geschichte der
deutschen Sprache und Literatur, XLI [1916], esp. 403: " 'Frei' hiess urspriinglich
derjenige, der nicht schutz- und rechtlos war." See also O. Schrader, Sprachver
gleichung und Urgeschichte, 11/2, Die Uruit [3d ed.; Jena, 1906-7], p: 294,
and A. Waas, Die alte deutsche Freiheit [Munich and Berlin, 1939], pp. 10-15).
Similarly, Latin liber and Greek eleutheros seem to derive from words denoting
membership in the tribe. The significance of this will appear later when we ex
amine the relation between law and liberty.

6. Cf. T. H. Green, Lectures on the Principles ofPoliticalObligation (new impr.;
London, 1911), p. 3: "As to the sense given to .'freedom,' it must of course be
admitted that every usage of the term to express anything but a social and
political relation of one man to others involves a metaphor. Even in the original
application its sense is by no means fixed. It always implies indeed some exemp
tion from compulsion by others, but the extent and conditions of this exemption,
as enjoyed by the 'freeman' in different states of society, are very various. As
soon as the term 'freedom' comes to be applied to anything els.e than an estab
lished relation between a man and other men, its sense fluctuates much more."
Also L. von Mises, Socialism (new ed.; New Haven: Yale University Press,
1951), p. 191: "Freedom is a sociological concept. It is meaningless to apply it to
conditions outside society"; and p. 194: "This, then, is freedom in the external
life of man-that he is independent of the arbitrary power of his fellows."

7. Cf. F. H. Knight, "Discussion: The Meaning of Freedom," Ethics, LII
(1941-42),93: "If Crusoe fell into a pit or became entangled in jungle growth, it
would certainly be correct usage to speak of his freeing himself or regaining his
liberty-and this would apply to an animal as welL" This may well be established
usage by now, but it nevertheless refers to a conception of liberty other than
that of absence of coercion which Professor Knight defends.

8. The linguistic cause of the transfer of "free" and of the corresponding
nouns to various uses seems to have been the lack in English (and apparently in
all Germanic and Romance languages) of an adjective which can be used gen
erally to indicate that something is absent. "Devoid" or "lacking" are generally
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used only to express the absence of something desirable or normally present.
There is no corresponding adjective (other than "free" of) to describe the ab
sence of something undesirable or alien to an object. We will generally say that
something is free of vermin, of impurities, or of vice, and thus freedom has come
to mean the absence of anything undesirable. Similarly, whenever we want to
say that something acts by itself, undetermined or uninfluenced by external fac
tors, we speak of its being free of influences not normally connected with it. In
science we speak even of "degrees of freedom" when there are several possibilities
unaffected by the known or assumed determinants (cf. Cranston, op. cit., p. 5).

9. All these would have to be described as unfree by H. J. Laski, who contend
ed (Liberty in the Modern State [new ed.; London, 1948], p. 6) that "the right ...
to the franchise is essential to liberty; and a citizen excluded from it is unfree."
By similarly defining freedom, H. Kelsen ("Foundations of Democracy," Ethics,
LXVI, No.1, Pt. 2 [1955], 94) triumphantly reaches the conclusion that "the
attempts at showing an essential connection between freedom and property ...
have failed," though all those who have asserted such a connection have been
speaking of individual and not political freedom.

10. E. Mims, Jr., The Majority of the People (New York, 1941), p. 170.
11. Cf. Montesquieu, Spirit of the Laws, XI, 2 (I, 150): "In fine, as in democ

racies the people seem to act almost as they please, this sort of government has
, been deemed the most free, and the power of the people has been confounded

with their liberty." Also J L. De Lolme, The Constitution of England (new ed.;
London, 1800), p. 240: "To concur by one's suffrage in enacting la.ws is to enjoy
a share, whatever it may be, in power:' to live in a state where the laws are equal
to all, and sure to be executed .•. is to be free." Cf. also the passages quoted in
nn. 2 and 5 to chap. vii.

12. The full description of the proper state of mind of a Jesuit, quoted by
William James from one of the letters of Ignatius Loyola (Varieties of Religious
Experience [New York and London, 1902], p. 314) runs as follows: "In the hands
of my Superior, I must be a soft wax, a thing, from which he is to require what
ever pleases him, be it to write or receive letters, to speak or not to speak to
sllch a person, or the like; and I must put all my fervor in executing zealously
and exactly what I am ordered. I must consider myself as a corpse which has
neither intelligence nor will; be like a mass of matter which without resistance
lets itself be placed wherever it may please anyone; like a stick in the hand of
an old man, who uses it according to his needs and places it where it suits him.
So must I be under the hands of the Order, to serve it in the way it judges most
useful."

13. The difference between this concept of "inner liberty" and liberty in the
sense of absence of coercion was clearly perceived by the medieval Scholastics,
who distinguished sharply between libertas a necessitate and libertas a coactione.

14. Barbara Wootton, Freedom under Pfanning(London, 1945), p. 10. The
earliest explicit use of freedom in the sense of power which is known to me oc
curs in Voltaire, Le Philosophe ignorant, XIII, quoted by B. de Jouvenel, De fa
souverainete (Paris, 1955), p. 315: ".ttre veritablement libre, c'est pouvoir. Quand
je peux faire ce que je veux, voila ma liberte." It seems ever since to have re
mained closely associated with what we shall later (chap. iv) have to distinguish
as the "rationalist," or French, tradition of liberty.

15. Cf. P. Drucker, The End of Economic Man (London, 1939), p. 74: "The
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Jess freedom there is, the more there is talk of the 'new freedom.' Yet this new
freedom is a mere word which covers the exact contradiction ·of all that Europe
ever understood by freedom.... The new freedom which is preached in Europe
is, however, the right of the majority against the individual." That this "new
freedom" has been preached equally in the United States is shown by Woodrow
Wilson, The New Freedom (New York, 1913), see esp. p. 26. A more recent illus
tration of this is an article by A. G. Gruchy, 'The Economics of the National
Resources Committee," A.E.R., XXIX (1939), 70, where the author observes
approvingly that "for the economists of the National Resources Committee eco
nomic freedom is not a question of the absence of restraint upon individual activi
ties, but instead it is a problem of collective restraint and direction imposed upon
individuals and groups to the end that individual security may be achieved."

16. A definition in terms of absence. of restraint in which this meaning is
stressed, such as that of E. S. Corwin, Liberty against Government (Baton Rouge:
Louisiana State University Press, 1948), p. 7: "Liberty signifies the absence of
restraints imposed by other persons upon our own freedom of choice and ac-
tion" would therefore be quite acceptable. .

17. The Shorter Oxjord English Dictionary (Oxford, 1933) gives as the first
definition of "coerce": "To constrain, or restrain by force, or by authority rest
ing on force."

18. B. Russell, "Freedom and Government," in Freedom, Its Meaning, ed.
R. N. Anshen (New York, 1940), p. 251.

19. T. Hobbes, Leviathan, ed. M. Oakeshott (Oxford, 1946), p. 84.
20. J. R. Commons, The Legal Foundations oj Capitalism (New York, 1924),

esp. chaps. ii-iv.
21. J. Dewey, "Liberty and Social Control," Social Frontier, November, 1935,

p. 41. Cf. also his article "Force and Coercion," Ethics, XXVI (1916), 362:
"Whether [the use of force] is justifiable or not •.. is, in substance, a question of
efficiency (including economy). of means in the accomplishing of ends"; and
p. 364: "The criterion of value lies in the relative efficiency and economy of the
expenditure of force as a means to an end." Dewey's jugglery with the concept
of liberty is indeed so appalling that the judgment of D. Fosdick, What Is Liberty?
(New York, 1939), p. 91, is hardly unjust: "The stage, however, is fully set for
this [identification of liberty with some principle, such as equality] only when
the definitions of liberty and of equality have been so juggled that both refer to
approximately the same condition of activity. An extreme example of such
sleight-of-hand is provideq by John Dewey when he says: 'If freedom is com
bined with a reasonable amount of equality and security is taken to mean cul
tural and moral security and also material safety, I do not think that security is
compatible with anything but freedom.' ! fter redefining two concepts so that
they mean approximately the same condition of activity he assures us that the
two are compatible. There is no end to 'such legerdemain."

22. J. Dewey, Experience and Education (New York, 1938), p. 74; cf. also
W. Sombart, Der moderne Kapitalismus, II (Leipzig, 1902), 43, where it is ex
plained that "Technik" is "die Entwicklung zur Freiheit." The idea is developed
at length in E. Zschimmer, Philosophie der Technik (Jena, 1914), pp. 86-91.

23. Cf. R. B. Perry in Freedom: Its Meaning, ed. R. Anshen (New York, 1940),
p. 269: "The distinction between 'welfare' and liberty breaks down altogether,
since a man's effective liberty is proportional to his resources." Th~ has led
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others to the contention that "if more people are buying automobiles and taking
vacations, there is more liberty" (for reference see chap. xvi, n. 72).

24. An amusing illustration of this is provided by D. Gabor and A. Gabor,
"An Essay on the Mathematical Theory of Freedom," Journal oj the Royal Sta
tistical Society, Ser. A, CXVII (1954),32. The authors begin by stating that free
dom "means the absence of undesirable restraints, hence the concept is almost
coextensive with everything which is desirable" and then, instead of discarding
this evidently useless concept, ,not only adopt it but proceed to "measure" free
dom in this sense.

25. Cf. Lord Acton, Lectures on Modern History (London, 1906), p. 10:
"There is no more proportion between liberty and power than between eternity
and time." Also B. Malinowski, Freedom and Civilization (London, 1944), p. 47:
"Ifwe were carelessly to identify freedom with power, we obviously would nurse
tyranny, exactly as we land into anarchy when we equate liberty with lack of
any restraint." See also F. H. Knight, "Freedom as Fact and Criterion," in
his Freedom and Reform (New York, 1947), pp. 4 If.; J. Cropsey, Polity and Econo
my (The Hague, 1957), p. xi; and M. Bronfenbrenner, "Two Concepts of Eco
nomic Freedom," Ethics, Vol. LXV (1955).

26. The distinction between "po~itive" and "negative"liberty has been popu
larized by T. H. Green and through him derives ultimately from Hegel. See par-

., ticularly the lecture "Liberal Legislation and Freedom of Contract," The Works
oj T. H. Gr,een, ed. R. L. Nettleship (London, 1888), Vol. III. The idea which is
there connected mainly with "inner freedom" has since been put to many uses. Cf.
Sir Isaiah Berlin, Two Concepts of Liberty (Oxford, 1958), and, for a characteristic
taking-over of the socialist arguments by the conservatives, Clinton Rossiter,
"Toward an American Conservatism," Yale Review, XLIV (1955), 361, who
argues that "the conservative should give us a definition of liberty that is posi
tive and all-embracing.... In the new conservative dictionary, liberty will be
defined with the help of words like opportunity, creativity, productivity, and
security."

27. W. L. Westennann, "Between Slavery and Freedom," American Histori
cal Review, L (1945), 213-27.

28. This was at least the case in practice, if perhaps not in strict law (cf. J. W.
Jones, The Law and Legal Theory oj the Greeks [Oxford: Oxford University Press,·
1956J, p. 282).

29. Cf. F. H. Knight, Freedom and Reform (New York, 1947), p. 193: "The
primary function of government is to prevent coercion and so guarantee to every
man the right to live his own life on tenns of free association with his fellows."
See also his discussion of the topic in the article quoted in n. 3 above.

30. Cf. R. von Ihering, Law as a Means to an End, trans. I. Husik (Boston,
1913), p. 242; Max Weber, Essays in Sociology (New York, 1946), p. 78: "A State
is a human community that (successfully) claims the monopoly oj the legitimate
use oj physicaljorce"; B. Malinowski, Freedom and Civilization (London, 1944),
p. 265: the state "is the only historic institution which has the monopoly of
force"; also J. M. Clark, Social Contrrt/oj Business (2d ed.; New York, 1939),
p. 115: "Forcible coercion is supposed to be the monopoly of the state"; and
E. A. Hoebel, The Law oj Primitive Man (Cambridge: Harvard University
Press, 1954), chap. ii.
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CHAPTER TWO

The Creative Powers oj a Free Civilization

The quotation at the head of the chapter is taken from A. N. Whitehead, Intro
duction to Mathematics (London, 1911), p. 61. An earlier version of the chapter
appeared in Essays on Individuality, ed. F. Morley (Pittsbutsh: University of
Pennsylvania Press, 1958).

1. Cf. A. Ferguson, An Essay on ihc History oj Civil Society (Edinburgh,
1767), p. 279: "Tile artifices of the beaver, the ant and the bee, are described to
the wisdom of nature. Those of polished nations are ascribed to themselves, and
are supposed to indicate a capacity superior to that of rude minds. But the es
tablishments of men, like those of every animal, are suggested by nature, and
are the result of instinct, directed by the variety of situations in w~ich mankind
are placed. Those establishments arose from successive improvements that were
made, without any sense of their general effect; and they bring human affairs
to a state of complication, which- the greatest reach of capacity with which the
human nature was ever adorned, could not have projected; nor even when the
whole is carried into execution, can it be comprehended in its full extent."

2. Cf. M. Polanyi, The Logic oj Liberty (London, 1951), p. 199: "The concep
tions by the light of which men will judge our own ideas in a thousand years-or
perhaps even in fifty years-are beyond our guess. If a library of the year 3000
came into our hands today, we could not understand its contents. How should
we consciously determine a future which is, by its very nature, beyond our com
prehension? Such presum ption reveals only the narrowness of an outlook un
informed by humility."

3. Leslie A. White, "Man's Control over Civilization: An Anthropocentric
Illusion," Scientific Monthly, LXVI (1948), 238.

4. See G. Ryle, "Knowing How and Knowing That," Proceedings oj the Aristo
telian Society, 1945/46; and now compare also M. Polanyi, Personal Knowledge:
Towards a Post-eritical Philosophy (London and Chicago, 1958).

5. Cf. the often quoted observation by F. P. Ramsey, The Foundations oj
Mathematics (Cambridge: Cambridge University Press, 1925), p. 287: "There
is nothing to know except science."

6. On these different kinds of knowledge see my article "Ueber den 'Sinn'
sozialer Institutionen," Schweizer Monatsh~fte, October, 1955, and, on the appli
cation of the whole argument of this chapter to the more specifically economic
problems, the two essays on "Economics and Knowledge" and "The Use of
Knowledge in Society" reprinted in my Individualism and Economic Order (Lon.
don and Chicago, 1948).

7. G. de Santillana, TIU Crime oj GaJiJeo (Chicago: University of Chicago
Press, 1955), p. 34. Herbert Spencer also remarks somewhere: "In science the
more we know, the more extensive the contact with nescience."

8. Cf. H. G. Barnett, Innovation: The Basis. oj Cultural Change (New York,
1953), esp. p. 19: "Every individual is an innovator many times over"; and p. 65:
"There is a positive correlation between individualism and innovative po.!entiaI.
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The greater the freedom of the individual to explore his world of experience and
to organize its elements in accordance with his private interpretation of his sense
impressions, the greater the likelihood of new ideas coming into being."

9. Cf. W. A. Lewis, The Theory of Economic Growth (London, 1955), p. 148:
"These innovators are always a minority. New ideas are first put into practice
by one or two or very few persons, whether they be new ideas in technology, or
new forms of organization, new commodities, or other novelties. These ideas
may be accepted rapidly by the rest of the population. More probably they are
received with scepticism and unbelief, and make their way only very slowly at
first if at all. After a while the new ideas are seen to be successful; and are then
accepted by increasing numbers. Thus it is often said that change is the work of
an elite, or that the amount of change depends on the quality of leadership in a
community. This is true enough if it implies no more than that the majority of
people are not innovators, but merely imitate what others do. It is, however,
somewhat misleading if it is taken to imply that some specific class or group of
people get all the new ideas." Also p. 172: "Collective judgement of new ideas
is so often wrong that it is arguable that progress depends on individuals being
free to back their own judgement despite collective disapproval. ... To give a
monopoly of decision to a government committee would seem to have the dis
advantage of both worlds."

. , 10. One of the few authors who have seen clearly at least part of this was
F. W. Maitland, who streS6es (Collected Papers (Cambridge: Cambridge Univer
sity Press, 1911), I, 107) that "the most powerful argument is that based on the
ignorance, the necessary ignorance, ofour masters." See, however, B. E. Kline and
N. H. Martin, "Freedom, Authority and Decentralization," Harvard Business Re
view, XXXVI (1958), esp. 70: "the chief characteristic of the command hierarchy,
or any group in our society, is not knowledge but ignorance. Consider that anyone
person can know only a fraction of what is goir.g on around him. Much of what
that person knows or believes will be false rather than true.•.. At any given time,
vastly more is not known than is known, either by one person in a command
chain or by all the organization.-I t seems possible, then, that in organizing our
selves into a hierarchy of authority for the purpose of increasing efficiency, we
may reaIly be institutionalizing ignorance. While making better use of what the
few know, we are making sure that the great majority are prevented from explor
ing the dark areas beyond our knowledge."

There is one important respect in which the term "ignorance" is somewhat
too narrow for our purposes. There are occasions when it would probably be
better to speak of "uncertainty" with reference to ignorance concerning what
is right, since it is doubtful whether we can meaningfully speak about something
being right if nobody knows what is right in the particular context. The fact in
such instances may be that the existing morals provide no answer to a problem,
though there might be some answer which, if it were known and widely accepted,
would be very valuable. I am much indebted to Mr. Pierre F. Goodrich, whose
comment during a discussion helped to clarify this important point for me,
though I have not been persuaded to speak generally of "imperfection" where I
stress ignorance. .

11. Cf. J. A. Wheeler, "A Septet of Sibyls: Aids in the Search for Truth,"
dmerican Scientist, XLIV (1956), 360: "Our whole problem is to make the mis
takes as fast as possible."
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12. Cf. the remark of Louis Pasteur: "In research, chance helps only those
whose minds are well prepared for it," quoted by R. Taton, Reason and Chance
in Scientific Discovery (London, 1957), p. 91.

13. Cf. A. P. Lerner, "The Backward-leaning Approach to Controls," J.P.E.,
LXV (1957), 441: "The free-trade doctrines are valid as general rules whose
general use is generally beneficial. As with all generai rules, there are particular
cases where, if one knew all the attendant circumstances and the full effects in
all their ramifications, it would be better for the rule not to be- applied. But
that does not make the rule a bad rule or give reason for not applying the rule
where, as is normally the case, one does not know all the ramifications that
would make the case a desirable exception."

14. Cf. H. Rashdall, "The Philosophical Theory of Property," in Property:
Its Duties and Rights (New York and London, 1915), p. 62: "The plea for liberty
is not sufficiently met by insisting, as has been so eloquently and humorously
done by Mr. Lowes Dickinson (Justice and Liberty: a Political Dialogue, e.g. pp.
129, 131), upon the absurdity of supposing that the propertyless labourer under
the ordinary capitalistic regime enjoys any liberty of which socialism would de
prive him. For it may be of extreme importance that some should enjoy liberty
that it should be possible for some few men to be able to dispose of their time in
their own way-although such liberty may be neither possible nor desirable for
the great majority. That culture requires a considerable differentiation in social
conditions is also a principle of unquestionable importance," See also Kline and
Martin in the article quoted in n. 10, p. 69: "If there is to be freedom for the
few who will take advantage of it, freedom must be offered to the many. If any
lessoni s clear from history, it is this,"

15. For the use of the term "formation," more appropriate in this· connection
than the usual "institution," see my study on The Counter-Revolution oj Science ,
(Glencoe, Ill., 1952), p. 83.

16. Cf. my article "Degrees of Exp1anation," British JournalJor the Philoso
phy oj Science, Vol. VI (1955).

17. See A. pirector, "The Parity of the Economic Market Place," in ConJer- .
ence on Freedom and the Law ("University of Chicago Law School Conference
Series," No. 13 [Chicago, 1953]).

18. Cf. my book The Road to Serfdom (London and Chicago, 1944), chap. vii.
19. See K. R. Popper, The Open Society and Its Enemies (American ed.;

Princeton: Princeton University Press, 1950), esp. p. 195: "If we wish to remain
human, there is only one way, the way into the open society. We must go into the
unknown, the uncertain and insecure, using what reason we may have to plan for
both, security and freedom,"

CHAPTER THREE

The Common Sense of Progress

The quotation at the head of the chapter is taken from Mlmoires du Cardinal
de Retz (Paris, 1820), II, 497, where president Bellievre is recorded as having
said that Cromwell once told him "on ne montait jamais si haut que quand on
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ne sait ou l'on va." The phrase apparently made a deep impression on eighteenth
century thinkers, and it is quoted by David Hume (Essays, I, 124), A. Ferguson
(An Enay on the History of Civil Society [Edinburgh, 1767], p. 187), and {accord
ing to D. Forbes, "Scientific Whiggism," Cambridge Journal, VII (1954], 654)
also by Turgot. It appears once more, appropriately, in Dicey, Law and Opinion,
p. 231. A slightly modified version occurs in Goethe's posthumously pubilshed
Maximen und Rejlexionen: Lileratur und Leben {Schrijten zur Literatur: Grossher
zog Wilhelm Ernst Ausgabe (Leipzig, 1913], II, 626): "Man geht nie weiter, als
wenn man nicht mehr weiss, wohin man geht." Cf. in this connection also G.
Vico (Opere, edt G. Ferrari [2d ed.; Milan, 1854], V, 183): "Homo non intelligendo
fit omnia." Since there will be no other opportunity to refer to Vico, it should be
mentioned here that he and his great disciple, F. Galiani, constitute the only
important parallel on the Continent to the antirationalist British tradition,
which we shall consider more fully in the next chapter. A German translation
of an earlier and somewhat longer version of the present chapter has been pub
lished in Ordo, Vol. IX (1957).

1. J. B. Bury, The Idea of Progress (London, 1920), p. 2.
2. Cf. J. S. Mill, "Representative Government," in On Liberty, ed. R. B.

McCallum (Oxford, 1946), p. 121.
3. Cf. A. Ferguson, History of Civil Society (Edinburgh, 1767), p. 12: "If the

palace be unnatural the cottage is so no less: and the highest refinements of politi
cal and moral apprehension, are no more artificial in their kind, than the first
operations of sentiments and reason." W. Roscher, Ansichten der Polkswirth
schaft (2d ed.; Leipzig, 1861), gives, as illustrations of the "pernicious refine
ments" against which austere moralists have thundered at one time or another,
forks, gloves, and glazed windows; Plato in his Phaedo makes one of the speakers
fear that the invention of writing, by weakening memory, would lead to degenera
tion!

4. If it were still possible to change an established usage, it would be desir
able to confine the word "progress" to such deliberate advance toward a chosen
goal and to speak only of the "evolution of civilization."

5. Cf. J. B. Bury, The Idea of Progress (London, 1920), pp. 236-37: "Theories
of progress are thus differentiating in to two distinct types, corresponding'to two
radically opposed political theories and appealing to two antagonistic tempera
ments. The one type is that of constructive idealists and socialists, who can name
all the streets and towers of 'the city of gold,' which they imagine as situated
just round a promontory. The development of man is a closed system; its term
is known and is within reach. The other type is that of those who, surveying the
gradual ascent of man, believe-that by the same interplay of forces which have
conducted him so far and by a further development of the liberty which he has
fough.t to win, he will move slowly towards conditions of increasing harmony and
happiness. Here the development is indefinite: its term is unknown, and lies in
the remote future. Individual liberty is the motive force, and the corresponding
political theory is liberalism."

6. See K. R. Popper, The Poverty of Historicism (London, 1957), and my The
Counter-Revolution of Science (Glencoe, Ill., 1952).

7. It has been well put by I. Langmuir, "Freedom, the Opportunity To Profit
from the Unexpected," (General Electric] Research Laboratory Bulletin, Fall,
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1956: "In resear~h work, you cannot plan to make discoveries but you can plan
work which would probably lead to discoveries."

8. Cf. M. Polanyi, Tht Logic of Libn-/y (London, 1951), and the remarkable
early discussion of these issues in S. Bailey, Essays on /ht Forma/ion and Publica
lion of Opinions (London, 1821), especially the observation in the Preface: "It
seems to be a necessary condition of human science, that we should learn many
useless things, in order to become acquainted with those which are of service; and
as it is impossible, antecedently to experience, to know the value of our acquisi
tions, the only way in which mankind can secure all the advantages of knowledge
is to prosecute their inquiries ir every possible direction. There can be no greater
impediment to the progress of science than a perpetual and anxious reference at
every step to palpable utility. Assured that the general results will be beneficial,
it is nQt wise to be too solicitous as to the immediate value of every individual
effort. Besides there is a certain completeness to be attained in every science, for
which we ire obliged to acquire many particulars not otherwise of any worth.
Nor is it to be forgotten, that trivial and apparently useless acquisitions are often
the necessary preparatives to important discoveries."

9. A. Smith, W.o.N., I, 83. See by way of contrast J. S. Mill, who in 1848
(Principln, IV, vi, 2, p. 749) seriously contended that "it is only in the back
ward countries of the world that increased production is still an important ob
ject: in those most advanced, what is economically needed is a better distribu
tion." He appears to have been unaware that an attempt to cure even extreme
poverty by redistribution would in his time have led to the destruction of all
of what he regarded as cultured life, without achieving its object.

10. G. Tarde, Social Laws: An Ou/lim of Sociology, trans. H. C. Warren (New
York, 1907), p. 194.

11. Cf. the two important articles in the Timn Li/trary Suppltmen/, "The
Dynamic SOl;iety," February 24, 1956 (also in pamphlet form) and "The Secu
lar Trinity," December 28, 1956.

12. Cf. H. C. Wallich, "Conservative Economic Policy," Yalt Rtvitw, XLVI
(1956). 67: "From a dollars-and-cents poin t of view, it is quite obvious that over
a period of years, even those who find themselves at the short end of inequality
have more to gain from faster growth than from any conceivable income re
distribution. A speedup in real output of only one extra per-cent per year will
soon lift even the economically weakest into income brackets to which no
amount of redistribution could promote them.•.. For the economist, economic
inequality acquires a functional justification thanks to the growth concept. Its
ultimate results benefit even those who at first seem to be losers."

13. Cf. on these effects in one of the most remote parts of the world John
Clark, Hunza: Lost Kingdom of /ht Himalayas (New York, 1956), p. 266: "Con
tact with the West, either directly or second-hand, has reached the outermost
nomad, the deepest jungle village. More than a billion people have learned that
we live happier lives, perform more interesting work, and enjoy greater physical
comforts than they do. Their own cultures have not given them these things,
and they are determined to possess them. Most Asians desire all of our advan
tages with as little change as possible in their own customs."
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CHAPTER FOUR

Freedom, Reason, and Tradition

The quotation at the head of the chapter is taken from Tocqueville" Democracy,
Vol. I, chap. xiv, pp. 246 f.; cf. also Vo.! II, chaI\- ii, p. 96: "The advantages that
freedom brings are shown only by the lapse of time, and it is always easy to
mistake the cause in which they originate." An earlier and slightly longer ver
sion of thi~ chapter has appeared in Ethics, Vol. LXVIII (1958).

1. Tocqueville remarks somewhere: "Du dix-huitieme siecle et de la revolu
tion, etaient sortis deux fleuves: Ie premier conduisant les hommes aux institu
tions libres, tandis que Ie second les menant au pouvoir absolu." Cf. the observa
tion by Sir Thomas E. May, Democracy in Europe (London, 1877), II, 334: "The
history of the one [France], in modern times, is the history of Democracy, not of
liberty: the history of the other [England] is the history of liberty, not of Democ
racy." See also G. de Ruggiero, The History of European Liberalism, trans. R. G.

, Collingwood (Oxford: Oxford University Press, 1927), esp. pp. 12, 71, and 81.
On the abse,nce of a truly liberal tradition in France see E. Faguet, Le Liberalisme
(Paris, 1902), esp. p. 307.

2. "Rationalism" and "rationalistic" will be used here throughout in the sense
defined by B. Groethuysen, in "Rationalism," E.8.8., XIII, 113, as a tendency
"to regulate individual and social life in accordance with principles of reason
and to eliminate as far as possible or to relegate to'the background everything
irrational." Cf. also M. Oakeshott, "Rationalism in Politics," Cambridge Journal,
Vol. I (1947).

3. See E. Halevy, The Growth of Philosophic Radicalism (London, 1928), p. 17.
4. Cf. J. L. Talmon, The Origins of Totalitarian Democracy (London, 1952).

Though Talmon does not identify "social" with "totalitarian" democracy, I
cannot but agree with H. Kelsen ("The Foundations of Democracy," Ethics,
LXVI, Part 2 (1955], 95 n.) that "the antagonism which Talmon describes as
tension between liberal and totalitarian democracy is in truth the antagonism
between liberalism and socialism and not between two types of democracy."

5. Francis Lieber, "Anglican and Gallican Liberty," originally published in a
South Carolina newspaper in 1849 and reprinted in Miscellaneous Writings
(Philadelphia, 1881), p. 282. See also p. 385: "The fact that Gallican liberty ex
pects everything from organization while Anglican liberty inclines to development,
explains why we see in France so little improvement and expansion of institu
tions; but when improvement is attempted, a total abolition of the preceding
state of things-a beginnIng ab ovo-a re-discussion of the first elementary
principles."

6. An adequate account of this philosophy of growth which provided the in
tellectual foundations for a policy of freedom has yet to be written and cannot
be attempted here. For a fuller appreciation of the Scottish-English school and
its differences from the French rationalist tradition see D. Forbes, "Scientific
Whiggism: Adam Smith and John Millar," Cambridge Journal, Vol. VII (1954),
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and my own lecture, Individualism, True and Falu (Dublin, 1945), reprinted in
Individualism and Economic Order (London and Chicago, 1948) (the latter par
ticularly for the role played by B. Mandeville in this tradition which I am pass
ing over here). For further reference see the earlier version of this article in EthiCJ,
Vol. LVXIII (1958).

7. See especially the work of Sir Mathew Hale referred to in n. 20, below.
8. Montesquieu, Constant, and Tocqueville were often regarded as Anglo

maniacs by their compatriots. Constant was partly educated in Scotland, and
Tocqueville could say of himself that "So many of my thoughts and feelings are
shared by the English that EngPand has turned into a second native land of the
mind for me" (A. de Tocqueville, 70urtltyJ to England and Irtland, ed. J. P.
Mayer [New Haven: Yale University Press, 1958], p. 13). A fuller list of eminent
French thinkers who belonged more to the evolutionary "British" than to the
rationalistic "French" tradition would have to include the young Turgot and
E. B. de Condillac.

9. On Jefferson's shift from the "British" to the "French" tradition as a re
sult of his stay in France see the important work by O. Vossler, Die amerikan
ischen Revolutionsideale in ihrem Yerhiiltnis zu den europiiischen (Munich, 1929).

10. Talmon, op. cit., p. 2.
11. Ibid., p. 71. Cf. also L. Mumford, Faith/or Living (New York, 1940), pp.

64-66, where a contrast is drawn between "ideal liberalism" and "pragmatic
liberalism," and W. M. McGovern and D. S. Collier, RadicalJ and Conu11JativtJ.
(Chicago, 1958), where "conservative liberals" and "radical liberals" are distin
guished.

12. A. Ferguson, An EJJay on the History 0/ Civil Society (Edinburgh, 1767),
p.187.

13. [Francis Jeffrey], "Craig's Life of Millar," Edinburgh Review, IX (1807),
84. F. W. Maitland much later spoke similarly somewhere of "the stumbling
forward in our empirical fashion, blundering into wisdom."

14. Forbes, op. cit., p. 645. The importance of the Scottish moral philosophers
as forebears of cultural anthropology has been handsomely acknowledged by
E. E. Evans-Pritchard, Social Anthrqpology (London, 1951), pp. 23-25.

15. L. von Mises, Socialism (new ed.; New Haven: Yale University Press,
1951), p. 43, writes with reference to the social contract: "Rationalism could find
no other possible explanation after it had disposed of the old belief which traced
social institutions back to divine sources or at least to the enlightenment which
came to man through divine inspiration. Because it led to present conditions,
people regarded the development of social life as absolutely purposeful and ra
tional; how then could this development have come about except through con
scious choice in recognition of the fact that it was purposeful and rational?"

16. Quoted by Talmon, op. cit., p. 73.
17. M. Tullius Cicero, De re publica ii. 1,2; cf. also ii. 21. 37. Neratius, a later

Roman jurist quoted in the Corpus iuris civilis, even went so far as to exhort
lawyers: "Rationes eorum quae constituuntur inquiri non oportet, alioquin mul
ta quae certa sunt subvertuntur" ("We must avoid inquiring about the rationale
of our institutions, since otherwise many that are certain would be overturned").
Although in this respect the Greeks were somewhat more rationalistic, a similar
conception of the growth of law is by no means absent. See, e.g., the Attic orator
Antiphon, On the Choreutn par 2. (Minor Attic Orators, ed. K. J. Maidment
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["Loeb Classical Library" (Cambridge: Harvard University Press, 1941)], I, 247),
where he speaks of laws having "the distinction of being the oldest in this coun
try, ... and that is the surest token of good laws, as time and experience show
mankind what is imperfect."

18. R. Descartes, d Diuouru on Method ("Everyman" ed.), Part II, p. 11.
19. Cf. Talmon, op. cit., p. 142. On the influence of the Spartan ideal on Greek

philosophy and especially on Plato and Aristotle see F. Oilier, Le Mirage spar
tiate (Paris, 1933), and K. R. Popper, The Open Society and Its Enemies (London,
1945).

20. "Sir Mathew Hale's Criticism on Hobbes Dialogue on the Common
Law," reprinted as an appendix to W. S. Holdsworth, d History of English Law,
V (London, 1924),504-5 (the spelling has been modernized). Holdsworth rightly
points out the similarity of some of these arguments to those of Edmund Burke.
They are, of course, in effect an attempt to elaborate ideas of Sir Edward Coke
(whom Hobbes had criticized), especially his famous conception of the "artificial
reason" which (Seventh Report, ed. I. H. Thomas and I. F. Fraser [London, 1826),
IX, 6) he explains as follows: "Our days upon earth are but a shadow in respect
of the old ancient days and times past, wherein the laws have been by the wis
dom of the most excellent men, in many succession of ages, by long and con
tinued experience (the trial of light and truth) fined and refined, which no one

'man, (being of so short a time) albeit he had the wisdom of all the men in the
world, in allY one age coulc;l ever have affected or attained unto." Cf. also the
legal proverb: "Per varios usus experientia legem fecit."

21. The best discussion of the character of this process of social growth
known to me is still C. Menger, Untersuchungen, Book III and Appendix VIII,
esp. pp. 163-65,203-4 n., and 208. Cf. also the discussion in A. Macbeath, Experi
ments in Living (London, 1952), p. 120, of "the principle laid down by Frazer
[Psyche's Task, p. 4] and endorsed by Malinowski and other anthropologists,
that no institution will continue to survive unless it performs some useful func
tion" and the remark added in a footnote: "But the function which it serves at a
given time may not be that for the sake of which it was originally established";
and the following passage, in which Lord Acton indicates how he would have
continued his brief sketches of freedom in antiquity and Christianity (Hist. of
Freedom, p. 58): "I should have wished .•. to relate by whom and in what con
nection, the true law of the formation of free States was recognised, and how that
discovery, closely akin to those which, under the names of development, evolu
tion, and continuity, have given a new and deeper method to other sciences,
solved the ancient problem between stability and change, and determined the
authority of tradition on the progress of thought; how that theory, which Sir
James Mackintosh expressed by saying that Constitutions are not made, but
grow; the theory that custom and the national qualities of the governed, and
not the will of the government, are the makers of the law."

22. I am not referring here to Darwin's acknowledged indebtedness to the
population theories of Malthus (and, through him, of R. Cantillon) but to the
general atmosphere of an evolutionary philosophy which governed thought on
social matters in the nineteenth century. Though this influence has occasionally
been recognized (see, e.g., H. F. Osborn, From Ihe Greeks 10 Darwin [New York,
1894], p. 87), it has never been systematically studied. I believe that such a
study would show that most of the conceptual apparatus which Darwin employed
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lay ready at hand for him to use. One of the men through whom Scottish evolu
tionary thought reached Darwin was probably the Scottish geologist James
Hutton.

23. See A. O. Lovejoy, "Monboddo and Rousseau" (1933), reprinted in Essays
in the History of Ueas (Baltimore: Johns Hopkins University Press, 1948).

24. It is perhaps significant that the first clearly to see this in the field of
linguistics, Sir William Jones, was a lawyer by training and a prominent Whig
by persuasion. Cf. his celebrated statement in the "Third Anniversllry Dis
course" delivered February 2, 1786, in Asiatick Researches, I, 422, and reprinted
in his Works (London, 1807), III, 34: "The Sanscrit language, whatever be its
antiquity, is of a wonderful structure; more perfect than the Greek, more copious
than the Latin, and more exquisitely refined than either, yet bearing to both of
them a stronger affinity, both in the roots of verbs and in the forms of gram
mar, than could possibly have been produced by accident: so strong indeed, that
no philologer could examine them all three, without believing them to have
sprung from some common source, which, perhaps, no longer exists." The con
nection between speculation about language and that about political institutions
is best shown by one of the most complete, though somewhat late, statements of
the Whig doctrine by Dugald Stewart, Lectures on Political Economy (delivered
1809-10), printed in The Collected Works of Dugald Stewart (Edinburgh, 1856),
IX, 422-24, and quoted at length in a note to the earlier version of this chapter
in Ethics, Vol. LXVIII (1958). It is of special importance because of Stewart's in
fluence on the last group of Whigs, the Edinburgh Revitw circle. Is it an accident
that in Germany her greatest philosopher of freedom, Wilhelm von Humboldt,
was also one of her grea test theorists of language?

25. Josiah Tucker, The Elements of Commerce (1755) in Josiah Tucker: A Se
lection, eo.. R. 1. Schuyler (New York: Columbia University Press, 1931), p. 92. ,.

26. That for Adam Smith in particular' it was certainly not "natural liberty"
in any literal sense on which the beneficial working of the economic system de
pended, but liberty under the law, is clearly expressed in W.o.N. Book IV, chap.
v, 11,42-43: "That security which the laws in Great Britain give to every man
that he shall. enjoy the fruits of his own labour, is alone sufficient to make any
country flourish, notwithstanding these and twenty other absurd regulations of
commerce: and this security was perfected by the revolution, much about the
same time that the bounty was established. The natural effort ofevery individual
to better his own condition, when suffered to exert itself with freedom andse
curity, is so powerful a p!inciple, that it is alone, and without any assistance,
not only capable of carrying on the society to wealth and prosperity, but of sur·
mounting a hundred impertinent obstructions with which the folly of human laws
too often incumbers its operations:' Cf. C. A. Cooke, "Adam Smith and Juris
prudence," lAw ~uarttrlyReview, LI (1935),328: "The theory of political econo
my that emerges in the 'Wealth of Nations' can be seen to be a consistent theory
of law and legislation ••• the famous passage about the invisible hand rises up
as the essence of Adam Smith's view of law"; and also the interesting discussion
in J. Cropsey, Polity and Economy (The Hague, 1957). It is of some interest that
Smith's general argument about the "invisible hand" "which leads man to pro
mote an end which was no part of his intention" already appears in Montes.
quieu, Spirito! the Laws, I, 25, where he says that "thus each individual advances
the public good, while he only thinks of promoting his own interest:' _
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27. J. Bentham, Theory of Legislation (5th ed.; London, 1887), p. 48.
28. See D. H. MacGregor, Economic Thought and Policy (Oxford: Oxford Uni·

versity Press, 1949), pp. 54-89, and Lionel Robbins, The Theory oj Economic
Policy (London, 1952), pp. 42-46.

29. E. Burke, Thoughts and Details on Scarcity, in Works, VII, 398.
30. Cf., e.g., the contrast between D. Hume, Essays, Book I, vi, p. 117:

"Political writers have established it as a maxim, that, in contriving any systein
of government, and fixing the several checks and controuls of the constitution,
every man ought to be supposed a knave, and to have no other end, in all his
actions, than private interest" (the reference is presumably to Machiavelli,
Discorsi, I, 3: "The lawgiver must assume for his purposes that all men are bad' '),
and R. Price, Two Tracts on Civil Liberty (London, 1778), p. 11: "Every man's
will, if perfectly free from restraint, would carry him invariably to rectitude and
virtue." See also my Individualism and Economic Order (London and Chicago,
1948), pp. 11-12.

31. See J. S. Mill, Essays on Some Unsellied fluestions oj Political Economy
(London, 1844), Essay V.

32. Ernest Renan, in an important essay on the principles and tendencies of
the liberal school, first published in 1858 and later included in his Essais de
morale et de critique (now in (EUTJrU completes, ed. H. Psichari, II [Paris, 1947J,

, 45 f.) observes: "Le liberalisme, ayant la pretention de se fonder uniquement
sur les prin.cipes de la raisQn, croit d'ordinaire n'avoir pas besoin de traditions.
La est son erreur... , L'erreur de I'ecole liberale est d'avoir trop cru qu'il est
facile de creer la liberte par la reflexion; et de n'avoir pas vu qu'un etablisse
ment n'est solide que quand il a des racines historiques.... Elle ne vit pas que
tous ses efforts ne pouvait sortir qu'une bonne administration, mais jamais la
Iiberte, puisque la liberte resulte d'un droit anterieur et superieur acelui de I'Etat,
et non d'une declaration improvisee ou d'un raisonnement philosophique plus
ou moins bien deduit." Cf. also the observation by R. B. McCallum in the Intro
troduction to his edition of J. S. Mill; On Liberty (Oxford, 1946), p. 15: "While
Mill admits the great power of custom, and within limits its uses, he is prepared
to criticise all those rules which depend upon it and are not defended by reason.
He remarks, 'People are accustomed to believe, and have been encouraged in the
belief by some who aspire to the character of philosophers, that their feelings on
subjects of this nature, are better than reasons and render reasons unnecessary.'
This is the position which Mill, as a utilitarian rationalist, was bound never to ac
cept. It was the 'sympathy-antipathy' principle which Bentham considered was
the basis of all systems of other than the rationalist approach. Mill's primary
contention as a political thinker is that all these unreasoning assumptions should
be weighed and considered by the reflective and balanced judgment of thinking

"men.
33. Joseph Butler, Works, ed. W. E. Gladstone (Oxford, 1896), II, 329.
34. Even Professor H. Butterfield, who understands this better than most

people, finds it "one of the paradoxes of history" that "the name of England has
come to be so closely associated with liberty on the one hand and tradition on the
other hand" (Liberty in the Modern World [Toronto, 1952), p. 21).

35. T. Jefferson, Works, ed. P. L. Ford, XII (New York, 1905), 111.
36. See, e.g., E. Burke, A Leiter to a Member oj the National Assembly, in

Works, VI, 64: "Men are qualified for civil liberty, in exact proportion to their
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disposition to put moral chains upon their appetites; in proportion as their love
of justice is above their rapacity; in proportion as their soundness and sobriety
of understanding is above their vani~y and presumption; in proportion as they
are more disposed to listen to the council of the wise and good, in preference to
the flattery of knaves." Also James Madison in the debates during the Virginia
Ratifying Convention, June 20,1788 (in The Depalnin the Several Siale Conven
tions, on the Adoption of the Federal Constitution, etc., ed. J. Elliot [Philadelphia,
1863), III, 537): "To suppose that any form of government will secure liberty
or happiness without any virtue in the people, is a chimerical idea." And Tocque
ville, Democracy, I, 12: "Liberty cannot be established without morality, nor
morality without faith"; also II, 235: "No free communities ever existed with
out morals."

37. Bume, Treatise, Book III, Part I, sec. 1 (II, 235), the paragraph headed
"Moral Distinctions Not Deriv'd from Reason": "The rules of morality, there
fore, are not conclusions of our reason." The same idea is already implied in the
scholastic maxim, "Ratio est instrumentum non est judex." Concerning Burne's
evolutionary view of morals, I am glad to be able to quote a statement I should
have been reluctant to make, for fear of reading more into Bume than is there,
but which comes from an author who, I believe, does not look at Burne's work
from my particular angle. In The Structure of Freedom (Stanford, Calif.: Stanford
University-Press, 1958), p. 33, C. Bay writes: "Standards ofmorality and justice
are what Bume calls 'artifacts'; they are neither divinely ordained, nor <In inte
gral part of original human nature, nor revealed by pure reason. They are an
outcome of the practical experience of mankind, and the s()le consideration in
the slow test of time is the utility each moral rule can demonstrate toward pro
moting human welfare. Hume may be called a precursor of Darwin in the sphere
of ethics. In effect, he proclaimed a doctrine of the survival of the fittest among
human conventions-fittest not in terms of good teeth but in terms ofmaximum
social utility."

38. Cf. H. B. Acton, "Prejudice," Revue internationale de philosophie, Vol.
XXI (1952), with the interesting demonstration of the similarity of the views of
Bume and Burke; also the same author's address, "Tradition and Some Other
Forms of Order," Proc. Arist. Soc., 1952-53, especially the remark at the begin
ning that "liberals and collectivists join together against tradition when there
is some 'superstition' to be attacked." See also Lionel Robbins, The Theory of
Economic Policy (London, 1952), p. 196 n.

39. Perhaps even this is putting it too strongly. A hypothesis may well be
demonstrably false and still, if some new conclusions follow from it which prove
to be true, be better than no hypothesis at all. Such tentative, though partly
erroneous, answers to important questions may be of the greatest significance
for practical purposes, though the scientist dislikes them because they are apt
to impede progress.

40. Cf. Edward Sapir, Selected Writings in Language, Culture, and Personality,
ed. D. G. Mandelbaum (Berkeley: University of California Press, 1949), p. 558:
"It is sometimes necessary to become conscious of the forms of social behavior
in order to bring about a more serviceable adaptation to changed conditions, but
I believe it can be laid down as a principle of far-reaching application that in the
normal business of life it is useless and even mischievous for the individual to
carry the conscious analysis of his cultural patterns around with him. That
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should be left to the student whose business it is to understand these patterns.
A healthy unconsciousness of the forms of socialized behavior to which we are
subject is as necessary to society as is the mind's ignorance, or better unaware
ness, of the workings of the viscera to the health of the body." See also p. 26.

41. Descartes, op. cit., Part IV, p. 26.
42. E. Burke, A Vindication of Natural Society, Preface, in Works, I, 7.
43. P. H. T. Baron d'Holbach, Systeme social (London, 1773), I, 55, quoted in

Talmon, op. cit., p. 273. Similarly naive statements are not difficult to find in
the writings of contemporary psychologists. B. F. Skinner, e.g., in Walden Two
(New York, 1948), p. 85, makes the hero of his utopia argue: "Why not experi
ment? The questions are simple enough. What's the best behavior for the individ
ual so far as the group is concerned? And how can the individual be induced to
behave in that way? Why not explore these questions in a scientific spirit?

"We could do just that in Walden Two. We had already worked out a code
of conduct-subject, of course, to experimental modification. The code would
keep things running smoothly if everybody lived up to it. Our job was to see
that everybody did."

44. Cf. my article "Was ist und was heisst 'sozial'?" in Masse und Demokratie,
ed. A. Hunold (Zurich, 1957), and the attempted defense of the concept in H.
Jahrreiss, Freiheit und Sozialstaat ("Kolner Universitiitsreden," No. 17 [Krefeld,

. ,1957], now reprinted in the same author's Mensch und Staat (Cologne and
Berlin, 1957).

45. Cf Tocqueville'semphasis on the fact that "general ideas are no proof
of the strength, but rather of the insufficiency of the human intellect" (Democ
rtKy, II, 13).

46. It is often questioned today whether consistency is a virtue in social action.
The desire for consistency is even sometimes represented as a rationalistic preju
dice, and the judging of each case on its individual merits as the truly experi
mental or empiricist procedure The truth is the exact opposite. The desire for
consistency springs from the recognition of the inadequacy of our reason explicit
ly to comprehend all the implications of the individual case, while the supposedly
pragmatic procedure is based on the claim that we can properly evaluate all the
implications without reliance on those principles which tell us which particular
facts we ought to take into account.

47. B. Constant, "De l'arbitraire," in (Euvres politiques de Benjamin Constant,
ed. C. Louandre (Paris, 1874), pp. 91-92.

48. It must be admitted that after the tradition discussed was handed on by
Burke to the French reactionaries and German romanticists, it was turned from
an antirationalist position into an irrationalist faith and that much of it survived
almost only in this form. But this abuse, for which Burke is partly responsible,
should not be allowed to discredit what is vall!.able in the tradition, nor should
it cause us to forget "how thorough a Whig [Burkel was to the last," as F. W.
Maitland (Collected Papers~ I [Cambridge: Cambridge University Press, 1911],
p. 67) has rightly emphasized.

49. S. S. Wolin, "Hume and Conservatism," American Political Science Re
"itUJ, XLVIII (1954), 1001; cf. also E. C. Mossner, Life of David Bumt (London,
1954),1'.125: "In.the Age of Reason, Hume set himself apart as a systCillatic
anti-rationalist."

50. Cf. K. R. Popper, The Open Society and Its Enemies (London, 1945),
passim.

i 437}



Notes to Pages 71-73

CHAPTER FIVE

Responsibility and Freedom

The quotation at the head of the chapter is taken from F. D. Wormuth, The
Origins of Modern Constitutionalism (New York, 1949), p. 212.

1. This old truth has been succinctly expressed by G.. B. Shaw: "Liberty
means responsibility. That is why most men dread it" (Man and Superman: Max
ims for Revolutionaries [London, 1903], p. 229). The theme has, of course, been
treated fully in some of the novels of F. Dostoevski (especially in .the Grand
Inquisitor episode of The Brothers Karamazov), and there is not much that mod
ern psychoanalysts and existentialist philosophers have been able to add to his
psychological insight. Bu~ see E. Fromm, Escape from Freedom (New York,
1941) (English ed. entitled The Fear of Freedom); M. Grene, Dreadful Freedom
(Chicago: University of Chicago Press, 1948); and O. Veit, DieFlucht vor der
Freiheit (Frankfort on the Main, 1947). The converse of the belief in individual
responsibility and connected respect for the law which prevail in free societies
is the sympathy with the lawbreaker which seems to develop regularly in unfree
societies and which is so characteristic of nineteenth-century Russian lit'erature.

2. For a careful examination of the philosophical problems of general de
terminism see K. R. Popper, The Logic of Scientific Discovery-Postscript: After
Twenty Years (London, 1959); cf. also my essay "Degrees of Explanation,"
British Journalfor the Philosophy of Science, Vol. VI (1955).

3. C. H. Waddington, The Scientific Attitude ("Pelican Books" [London,
1941]), p. 110.

4. This was already clearly seen by John Locke (An Essay concerning Human
Understanding, Book II, chap. xxi, sec. 14, where he speaks of the "unreasonable
because unintelligible Question, viz. Whether Man's Will be free, or no? For if I
mistake not, it follows from what I have said, that the question itself is altogether
improper"), and even by T. Hobbes, Leviathan, ed. M. Oakeshott (Oxford,
1946), p. 137. For more recent discussions see H. Gomperz, Das Problem der
Willensfreiheit (Jena, 1907); M. Schlick, Problems of Ethics (New York, 1939);
C. D. Broad, Determinism, Indeterminism, and Libertarianism (Cambridge, Eng
land, 1934); R. M. Hare; The Language of Morals (Oxford, 1952); H. L. A. Hart,
"The Ascription of Responsibility and Rights," Proc. Arist. Soc., 1940-41, re
printed in Logic and Language, ed. A. Flew (1st ser.; Oxford, 1951); P. H. Nowell
Smith, "Free Will and Moral Responsibility," Mind, Vol. LVII (1948), and the
same author's Ethics ("Pelican Books""[London, 1954]); J. D. Mabbott, "Free
will and Punishment," in ·Contemporary British Philosophy, ed. H. D. Lewis
(London, 1956); C. A. Campbell, "Is Free Will a Pseudo-Problem?" Mind, Vol.
LX (1951); D. M. MacKay, "On Comparing the Brain with Machines" (British
Association Symposium on Cybernetics), A4vancement of Science, X (1954); esp.
406; Determinism and Freedom in the Age f!f Modern Science, ed. S. Hook (New
York: New York Press, 1958); and H. Kelsen, "Causality and Imputation,"
Ethics, Vol. LXI (1950-51).
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5. Cf. David Hume, /III Enquiry concerning Human Understanding, in Essas,
II, 79: .. By liberty, then, we can only mean a power of acting or not acting, accord
ing to the determination of the will." See also the discussion in my book, The
Sensory Order (London and Chicago: University of Chicago Press, 1952), secs.
8.93-8.94.

6. Though this contention still has the appearance of a paradox, it goes back
as far as David Hume and apparently even Aristotle. Hume stated explicitly
(Treatise, II, 192): " 'Tis only upon the principles .of necessity, that a person ac
quires any merit or demerit from his actions, however the common opinion may
incline to the contrary." On Aristotle see Y. Simon, Traitl du libre arbitre (Liege,
1951), and K. F. Heman, Des /lristoteles Lehre von der Freiheit des menschlichen
Willens (Leipzig, 1887), quoted by Simon. For recent discussions see R. E. Ho
bart, "Free Will as Involving Determination and InconceivaQle without It,"
Mind, Vol. XLIII (1934); and P. Foot, "Free Will as Involving Determinism,"
Philosophical Review, Vol. LXVI (1957).

7. The most extreme deterministic position tends to deny that the term "will"
has anJ meaning (the word has indeed been banned from some kinds of super
scientific psychology) or that there is such a thing as voluntary action. Yet even
those who hold that position cannot avoid distinguishing between the kinds of
actions that can be influenced 'by rational considerations and those that cannot.
This is all that matters. Indeed, they will have to admit, what is in effect a re
ductio ad absurdum of their 'Position, that whether a person does or does not be
lieve in his capacity to form and carry out plans, which is what is popularly
meant by his will being free or not, may make a great deal of difference to what
he will do.

8. We still call a man's decision "free," though by the conditions we have
created he is led to do what we want him to do, because these conditions do not
uniquely determine his actions but merely make it more likely that anyone in
his position will do what we approve. We try to "influence" but do not deter
mine what he will do. What we often mean in this connection, as in many others,
when we call his action "free," is simply that we do not know what has deter
mined it, and not that it has not been determined by something.
. 9. cr. T. N. Carver, Essays in Social Justice (Cambridge: Harvard University

Press, 1922), and the first essay in my Individualism and Economic Order (Lon
don and Chicago, 1948).

to. John Milton, /lreopagitica ("Everyman" ed. [London, 1927]), p. 18. The
conception of moral merit depending on freedom was already emphasized by

,some of the Scholastic philosophers and again especially in the German "classical"
literature (cf., e.g., F. Schiller, On the /lesthetic Education of Man [New Haven:
Yale University l'ress, 1954], p. 74: "Man must have his freedom to be ready for
morality").

11. C. A. R. Crosland, The' Future of Socialism (London, 1956), p. 208.
12. Cf. also the observation by J. Huizinga, Incertitudes (Paris, 1939), p.

21'6: "Dans chaque groupe collectif une partie du jugement de l'individu est
absorbee avec une partie de sa responsabilite par Ie mot d'ordre collectif. Le senti
ment d'etre tous ensemble responsables de tout, accroit dans Ie monde actuelle
danger de l'irresponsabilite absolue de l'action des masses."

13. See D. Riesman, The Lonely Crowd (New Haven: Yale University Press.
1950).
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CHAPTER SIX

Equality, Value, and Merit

The quotation at the head of the chapter is taken from The Holmes-Laski Letters:
The Correspondence of Mr.1ustice Holmes and Harold 1. Laski, 1916-1935 (Cam
bridge: Harvard University Press, 1953), II, 942. A German translation of an
earlier version of this chapter has appeared in Ordo, Vol. X (1958).

1. See, e.g., R. H. Tawney, Equality (London, 1931), p. 47.
2. Roger J. Williams, Free and Unequal: The Biological Basis oj Individual

Liberty (Austin: University of Texas Press, 1953), pp. 23 and 70; cf. also J. B.
S. Haldane, The Inequality oj Man (London, 1932), and P. B. Medawar, The
Uniqueness of the Individual (London, 1957).

3. Williams, op. cit., p. 152.
4. See the description of this fashionable view in H. M. Kallen's article "Be

haviorism," E.S.S., 11,498: "At birth human infants, regardless of their heredity,
are as equal as Fords." .

5. Cf. Plato Laws vi. 757A: "To unequals equals become unequal."
6. Cf. F. H. Knight, Freedom and Reform (New Yor:~, 1947), p. 151': "There

is no visible reason why anyone is more or less entitled to the earnings of inherited
personal capacities than to those of inherited property in any other form"; and
the discussion in W. Roepke, Mass und Mille (Erlenbach and Zurich, 1950),
pp.65-75. .

7. This is the position of R. H. Tawney as summarized by J. P. Plamenatz,' .
"Equality of Opportunity," in Aspects oj Human Equality, ed. L. Bryson and
others (New York, 1956), p. 100.

8. C. A. R. Crosland, The Future of Socialism (London, 1956), p. 205.
9. J. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), p. 70.
10. Cf. W. B. Gallie, "Liberal Morality and Socialist Morality," in Philoso

phy, Politics, and Society, ed. P. Laslett (Oxford, 1956), pp. 123-25. The author
represents ii: as the essence of "liberal morality" that it claims that rewards are
equal to merit in a free society. This was the position.of some nineteenth-century
liberals which often weakened their argument. A characteristic example is W. G.
Sumner, who argued (What Social Classes Owe to Each Other, reprinted in Free
man, VI [Los Angeles, n.d.], 141) that if all "have equal chances so far as chances
are provided or limited by society," this will "produce inequal results-that is
results which shall be proportioned to the merits of individuals." This is true
only if "merit" is used in the sense in which ·we have used "value," without any
moral connotations, but certainly not if it is meant to suggest proportionality
to any endeavor to do the good or right thing, or to any subjective effort to con
form to an ideal standard.

But, as we shall presently see, Mr. Gallie is right that, in the Aristotelian terms
he uses, liberalism aims at commutative justice and socialism at distributive
:ustice. But, like most socialists, he does not see that distributive justice is ir
reconcilable with freedom in the choice of one's activities: it is the justice of a
hierarchic organization, not of a free society.
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11. Although I believe that this distinction between merit and value is the
same as that which Aristotle and ThomasAquinas had in mind when they dis
tinguished "distributive justice" from "commutative justice," I prefer not to tie
up the discussion with all the difficulties and confusions which in the course of
time have become associated with these traditional concepts. That what we call
here "reward according to merit" corresponds to the Aristotelian distributive
justice seems clear. The difficult concept is that of "commutative justice," and
to speak of justice in this sense seems always to cause a little confusion. Cf. M.
Solomon, Dtr Btgrijf dtr Gtrtchtigkeit bti AristottitS (Leiden, 1937); and for a
survey of the extensive literature G. del Vecchio, Dit Gtrechtigkeit (2d ed.; Basel,
1950).

12. The terminological difficulties arise from the fact that we use the word
merit also in an objective sense and will speak of the "merit" of an idea, a book,
or a picture, irrespective of the merit acquired by the person who has created
them. Sometimes the word is ,also used to describe what we regard as the "true"
value of some achievement as distinguished from its market value. Yet even a
human achievement which has the greatest value or merit in this sense is not
necessarily proof of moral merit on the part of him to whom it is due. It seems
that our use has the sanction of philosophical tradition. Cf., for instance, D.
Hume, Treatise, II, 252: "The external performance has no merit. We must look

,within to find the moral quality.... The ultimate object of our praise and appro
bation is the motive, that p~oduc'd them."

13. Cf. the important essay by A. A. Alchian, "Uncertainty, Evolution, and
Economic Theory," 1.P.E., LVIII (1950), esp. 213-14, Sec. II, headed "Success
Is Based on Results, Not Motivation." It probably is also no accident that the
American economist who has done most to advance our understanding of a free
society, F. H. Knight, began his professional career with a study of Risk, Uncer
tainty, and Profit. Cf. also B. de Jouvenel, Power (London, 1948), p. 298.

14. It is often maintained that justice requires that remuneration be propor
tional to the unpleasantness of the job and that for this reason the street cleaner
or the sewage worker ought to be paid more than the doctor or office worker.
This, indeed, would seem to be the consequence of the principle of remuneration
according to merit (or "distributive justice"). In a market such a result would

. come about only if all people were equally skilful in all jobs so that t~ose who
could earn as much as others in the more pleasant occupations would have to be
paid more to undertake the distasteful ones. In the actual world those unpleasant
jobs provide those whose usefulness in the more attractive jobs is small an oppor
tunity to earn more than they could elsewhere. That persons who have little to
offer their fellows should be able to earn an income similar to that of the rest only
at a much greater sacrifice is inevitable in any arrangement under which the

. individual is all9wed to choose his own sphere of usefulness.
15. Cf. Crosland, op. cii., p. 235: "Even if all the failures could be convinced

that they had an equal chance, their discontent would still not be assuaged; in
deed it might actually be intensified. When opportunities are known to be un
equal, and the selection clearly biased towards wealth or lineage, people can com
fort themselves for failure by saying that they never had a proper chance-the
system was unfair, the scales too heavily weighted against them. But if the selec
tion is obviously by merit, this source of comfort disappears, and failure induces
a total sense of inferiority, with no excuse or consolation; and this, by a natural

{441 }



Notes to Pages 99-lO4

quirk of human nature, actually increases the envy and resentment at the success
of others." Cf. also chap. xxiv, at n. 8. I have not yet seen Michael Young, Tht
Riu of the Meritocracy (London, 1958), which, judging from reviews, appears to
bring out these problems very clearly.

16. See the interesting discussion in R. G. Collingwood, "Economics as a
Philosophical Science," Ethics, Vol. XXXVI (1926), who concludes (p. 174):
"A just price, a just wage, a just rate of interest, is a contradiction in terms. The
question what a person ought to get in return for his goods"and labor is a question
absolutely devoid of meaning. The only valid questions are what he can get in
return for his goods or labor, and whether he ought to sell them at all."

17. It is, of course, possible to give the distinction between "earned" and
"unearned" incomes, gains, or increments a fairly precise legal meaning, but it .
then rapidly ceases to correspond to the moral distinction which provides its
justification. Any serious attempt to apply the moral distinction in practice soon
meets the same insuperable difficulties as any attempt to assess subjective merit.
How little these difficulties are g·enerally understood by philosophers (except in
rare instances, as that quoted in the preceding note) is well illustrated by a discus
sion in L. S. Stebbing, Thinking to Some Purpou ("Pelican Books" [London,
1939)), p. 184, in which, as an illustration of a distinction which is clear but not
sharp, she chooses that between "legitimate" and "excess" profits and asserts:
"The distinction is clear between 'excess profits' (or 'profiteering') and 'legitimate
profits,' although it is not a sharp distinction."

CHAPTER SEVEN

Majority Rule

The quotation at the head of the chapter is taken from D. Hume, Essays, J, 125.
The idea apparently derives from the great debates of the preceding century.
William Haller reprints as Frontispiece to Vol. I of the Tracts on Liberty in tht
Puritan Revolution, 1638-1647 (New York: Columbia University Press, 1934), a
broadside with an engraving by Wenceslas Hollar, dated 1641 and headed "The
World Is R~led and Governed by Opinion."

1. On the origin of the conception of the "total" state and on the opposition of
totalitarianism to liberalism but not to democracy see the early discussion in
H. O. Ziegler, Autoritiirer oder totaler Staat (Tiibingen, 1932), esp. pp. 6-14; cf.
F. Neumann, 'The Dtmocratic and the Authoritarian Slate (Glencoe, Ill., 1957).
The view of what throughout this chapter we shall call the "dogmatic democrats"
may be clearly seen in E. Mims, Jr., The Majority of the People (New York, 1941),
and H. S. Commager, Majority Rule and Minority Rights (New York, 1943).

2. Cf., e.g., J. Ortega y Gasset, Invtrtebrate Spain (New York, 1937), p. 125:
"Liberalism and Democracy happen to be two things which begin by having
nothing to do with each other, and end by having, so far as tendencies are con
cerned, meanings that are mutually antagonistic. Democracy and Liberalism are
two answers to two completely different questions.

"Democracy answers this question-'Who ought to exercise the public power?'
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The answer it gives is-the exercise of public power belongs to the citizens as a
body.

"But this question does not touch on what should be the realm of the public
power. It is solely concerned with determining to whom such power belongs.
Democracy proposes that we all rule; that is, that we are sovereign in all social
acts.

"Liberalism, on the other hand, answers this other question,-'regardless of
who exercises the public power, what should its limits be?' The answer it gives
'Whether the public power is exercised by an autocrat or by the people, it cannot
be absolute: the individual has rights which are over and above any interference
by the State,' "

See also the same author's The Revolt oj the Masses (London, 1932), p. 83.
No less emphatic, from the dogmatic democratic position, is Max Lerner,

"Minority Rule and the Constitutional Tradition," in The Constitution Recon
sidered, ed. Conyers Read (New York: Columbia University Press, 1938), p. 199:
"When I speak of democracy here, I want to distinguish it sharply from liberal
ism. There is no greater confusion in the layman's mind today than the tendency
to identify the two," Cf. also H. Kelsen, "Foundations of Democracy," Ethics,
LXVI (1955),3: "It is of importance to be aware that the principle of democracy
and that of liberalism are not identical, that there exists even a certain antago
nism between them,"
, One of the best historical accounts of the relation is to be found in F. Schnabel,
Deutsche Geschichte im neunzehntm Jahrhundert, II (Freiburg, 1933),98: "Libera
lismus und Demokratie waren also nicht sich ausschliessende Gegensatze, sondern
handelten von zwei verschiedenen Dingen: der Liberalismus sprach voin Umfang
der staatlichen Wirksamkeit, die Demokratie vom Inhaber der staatlichen
Souveranitat," Cf. also A. L. Lowell, "Democracy and Liberty," in Essays on
Government (Boston, 1889); C. Schmitt, Die geistesgeschichtlichm Grundlagm des
heutigm Parlammtarismus (Munich, 1923); G. Radbruch, Rechtsphilosophie (4th
ed.; Stuttgart, 1950), pp. 137 ff., esp. p. 160; B. Croce, "Liberalism as a Concept
of Life," Politics and Morals (New York, 1945); and L. von Wiese, "Liberalismus
und Demokratismus in ihren Zusammenhiingen und Gegensatzen," Zeitschrijt
fur Politik, Vol. IX ~1916). A useful survey of some of the literature is J. Thiir,
Demokratie und Liberalismus in ihrem gegmuitigm Perhiiltnis (dissertation,
Zurich, 1944).
. 3. See F. A. Hermeris, Democracy or Anarchy? (Notre Dame, Ind., 1941).

4. It is useful to remember that in the oldest and most successful of European
democracies, Switzerland, women are still excluded from the vote and apparently
with the approval of the majority of them. It also seems possible that in primitive

, conditions only a suffrage confined, say, ·to landowners would produce a legisla
ture sufficiently independent of the government to exercise effective control over
it.

5. Cf. F. W. Maitland, Collected Papers (Cambridge: Cambridge University
Press, 1911), I, 84: "Those who took the road to democracy to be the road to free
dom mistook temporary means for an ultimate end." Also J. Schumpeter,
Capitalism, Socialism, and Democracy (New York, 1942), p. 242: "Democracy is
a political method, that is to say, a certain type of institutional arrangement for
arriving at political-legislative and administrative-decisions and hence incapa
ble of being an end in iuelf, irrespective of what decisions it will produce under
given historical conditions,"
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6. Cf. E. A. Hoebel, The Law oj Pr;m;ti~:Man (Cambridge: Harvard Univer
sity Press, 1954), p. 100, and F. Fleiner, Tradition, Dogma, Entwicklung als
auJbaumde KraJte der schweiurischm Demokratie (Zurich, 1933), reprinted in the
author's Ausgewahlte Schriftm und Redm (Zurich, 1941); also Menger, Unter
suchungm, p. 277.

7. Cf., e.g., Joseph Chamberlain's speech to the "Eighty" Club, April 28, 1885
(reported in the Times [London], April 29, 1885): "When government was rep
resented only by the authority of the Crown and the views of a particular class, I
can understand that it was the first duty of men who valued their freedom to re
strict its authority and to limit its expenditure. But all that is changed. Now
government is the organized expression of the wishes and the wants of the people
and under these circumstances let us cease to regard it with suspicion. Suspicion
is the product of on older time, of circumstances which have long since disap
peared. Now it is our business to extend its functions and to see in what way its
operations can be usefully enlarged." But see J. S. Mill, in 1848 already arguing
against this view in Principles, Book V, chap. xi, sec. 3, p. 944, and also in On
Liberty, ed. R. B. McCallum (Oxford, 1946), p. 3.

8. H. Finer, Road to Reaction (Boston, 1945), p. 60.
9. See J. F. Stephen, Liberty, Equality, Fraternity (London, 1873), p. 27: "We

agree to try strength by counting heads instead of breaking heads.... It is not
the wisest side which 'Yins, but the one which for the time being shows its superior
strength (of which no doubt wisdom is one element) by enlisting the largest
amount of active sympathy in its support. The minority gives way, not because it
is convinced that it is wrong, but because it is convinced that it is a minority."
Cf. also L. von Mises, Human Action (New Haven: Yale University Press, 1949),
p. 150: "For the sake of domestic peaoe, liberalism aims at democratic govern
ment. Democracy is therefore not a revolutionary institution.On the contrary, it
is the very means of preventing revolutions and civil wars. It provides a method' .
for the peaceful adjustment ofgovernment to the wiIl of the majority." Similarly,
K. R. Popper, "Prediction and Prophecy and Their Significance for Social The
ory," Proceedings oj the 10th Internatiunal Congress oj Philosophy, I (Amsterdam,
1948), esp. 90: "I personally call the type of government which can be removed
without violence 'democracy,' and the other 'tyranny.' "

10. Sir John Culpepper, An Exact Col/ection oj All the Remonstrances, etc.
(London, 1643), p. 266.

11. How fascinated the rationalistic liberals were by the conception of a gov
ernment in which politic;al issues were decided not "by an appeal, either direct or
indirect, to the judgment or will of an uninstructed mass, whether of gentlemen
or of clowns, but by the delib'erately formed opinions of a comparatively few,
specially educated for the task," is well illustrated by J. S. Mill's early essay on
"Democracy and Government" from which this fragment is taken (London Re.
view, 1835, reprinted in Early Essays [London, 1897), p. 384). He goes on to point
out that "of all governments, ancient or modern, the one by which this excellence
is possessed in the most eminent degree, is the government of Prussia-a most
powerfully and skillfully organized aristocracy of the most highly-educated men
in the Kingdom." Cf. also the passage in On Liberty, ed. R. B. McCallum (Oxford,
1946), p. 9. With respect to the applicability of freedom and democracy to less
civilized people, some of the old Whigs were considerably more liberal than the
later radicals. T. B. Macaulay, for example, says somewhere: "Many politicians
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of our time are in the habit oflaying it down as a self-evident proposition, that no
people ought to be free till they are fit to use their freedom. The maxim is
worthy of the fool in the old story, who resolved not to go into the water till he
had learned to swim. Ifmen are to wait for liberty till they become wise and good
in slavery, they may indeed have to wait forever."

12. This seems also to explain the puzzling contrast between Tocqueville's
persistent faultfinding with democracy on almost all particular points and the
emphatic acceptance of the principle which is so characteristic of his work.

13. Cf. the passage by Dicey quoted in n. 15.
14. J. S. Mill, "Bentham," London and WtJtminst(r R(ui(w, 1838, reprinted in

Dimrtations and Discussions, I (3d ed.; London, 1875), 330. The passage con
tinues: "The two writers of whom we speak [i.e., Bentham and Coleridge] have
never been read by the multitude; except for the more slight of their works, their
readers have been few: but they have been the teachers of the teachers; there is
hardly to be found in England an individual of any importance in the world of
mind, who (whatever opinions he may have afterwards adopted) did not first
learn to think from one of these two; and though their influences have but begun
to diffuse themselves through these intermediate channels over society at large,
there is already scarcely a publication of any consequence addressed to the edu
cated classes, which, if these persons had not existed, would not have been different
Trom what it is." Cf. also the frequently quoted passage by Lord Keynes, himself
the most eminent example ofsuch influence in our generation, in which he argues,
at the end of Th( Gm(ra/ Th(ory of Emp/oymmt, Int"tJt, and Mon(y (London,
1936), p. 383, that "the ideas of economists and political philosophers, both when
they are right and when they are wrong, are more powerful than is commonly
understood. Indeed the world is ruled by little else. Practical men, who believe
themselves to be quite exempt from any intellectual influences, are usually the
slaves of some defunct economist. Madmen in authority, who hear voices in the
air, are distilling their frenzy from some academic scribbler of a few years back.
I am sure that the power of vested interests is vastly exaggerated compared with
the gradual encroachment of ideas. Not, indeed, immediately, but after a certain
interval; for in the field of economic and political philosophy there are not many
who are influenced by new theories after they are twenty-five or thirty years of
age, so that the ideas which civil servants and politicians and even agitators apply
to current events are not likely to be the newest. But, soon or late, it is ideas, not
vested interests, which are dangerous for good or evil."

15. The classical description of the manner in which ideas at a long interval
affect policy is still that by Dicey, Law and OpinirJn, pp. 28 ff. and esp. p. 33:
"The opinion which changes the law is in one sense the opinion of the time when
the law is actually altered; in another sense it has often been in England the
opinion prevalent some twenty or thirty years before that time; it has been as
often as not in reality the opinion not of to-day but of yesterday.

"Legislative opinion must be the opinion of the day, because, when laws are
altered, the alteration is of necessity carried into effect by legislators who act
under the belief that the change is an amendment; but this law-making opinion
is also the opinion of yesterday, because the beliefs which have at last gained such
hold on the legislature as to produce an alteration in the law have generally been
created by thinkers or writers, who exerted their influence long before the change
in the law took place. Thus it may well happen that an innovation is carried
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through at a time when the teachers who supplied the arguments in its favour are
in their graves, or even-and this is well worth noting-when in the world of
speculation a movement has already set in against ideas which are exerting their
full effect in the world of action and of legislation." -

16. Cf. H. Schoeck, "What Is Meant by 'Politically Impossible'?" Pall Mali
!fluarterly, Vol. I (1958); see also C. Philbrook, "'Realism' in Policy Espousal,"
A.E.R., Vol. XLIII (1953).

17. Cf. A. Marshall's observation (Memorials of Alfred Marshall, ed. A. C.
Pigou [London, 1925], p. 89) that "students of social science must fear popular
approval: evil is with them when all men speak well of them. If there is any set of
opinions by the advocacy of which a newspaper can increase its sale, then the
student, who wishes to leave the world in general and his country in particular
better than it would be if he had not been born, is bound to dwell on the limita
tions and defects and errors, if any, in that set of opinions: and never to advocate
them unconditionally even in an ad hoc discussion. It is almost impossible for a
student to be a true patriot and to have the reputation of being one in his own

.time:'
18. See the fuller discussion of.these issues in chap. v of my book The Road to

Serfdom (London and Chicago, 1944) and in Walter Lippmann, An Inquiry into the
Principles of the Good Society (Boston, 1937), esp. p. 267: "[The people] can gov
ern only when they understand how a democracy can govern itself; that it can
govern only by appointing representatives to adjudicate, enforce, and r~vise laws
which declare the rights, duties, privileges, and immunities of persons, associa
tions, communities, and the officials themselves, each in respect to .all others.

"This is the constitution ofa free state. Because democratic philosophers in the
nineteenth century did not clearly see that the indispensable coroUary of rep
resentative government is a particular mode ofgoverning, they were perplexed by '.
the supposed conflict between law and liberty, between social control and individ
ual freedom. These conflicts do not exist where social control is achieved by a legal
order in which reciprocal rights are enforced and adjusted. Thus in a free society
the state does not administer the affairs ofmen. It administers justice among men
who conduct their own affairs:'

CHAPTER EIGHT

Employmenland Independence

The quotation from Robert Burns at the head of the chapter is borrowed from
Samuel Smiles, Self Help (London, 1859), where it is used similarly at the head of
chap. ix, p. 215.

1. Cf. C. W. Mills, White Collar (New York, 1951), p. 63: "In the early nine
teenth century, although there are no exact figures, probably four-fifths of the
occupied population were self-employed enterprisers; by 1870, only about one
third, and in 1940, only about one-fifth were still in this old middle class:' See
also ibid., p. 65, on the extent to which this development is largely an effect of the
decreasing proportion of the agricultural population, which, however, does not
alter its political significance.
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2. It is important to remember that even those who, because of age or the
specialized character of their abilities, individually cannot seriously contemplate
a change in position a're protected by the need of the employer to create working
conditions which will secure him the necessary flow of new recruits.

3. Cf. the interesting discussion of these problems in E. Bieri, "Kritische
Gedanken zum Wohlfahrtsstaat," Schweizer Monatshe/te, XXXV (1956), esp.
575: "Die Zahl der Unse/bsfstiindigerwerbenden hat starkzugenommen, sowohl
ahsolut wie prozentuell zu den Beschaftigten. Nun ist das Gefiihl der Verant
wortung fUr sich und die Zukunft bei den Selbststiindigerwerbenden aus ha
heliegenden Grunden lebhafter entwickelt; sie mussen auflange Sicht planen und
haben auch die Moglichkeit, durch Geschick und Initiative fUr schlechte Zeiten
vorzusorgen. Die Unselbststiindigerwerbenden hingegen, die in regelmiissigen
Abstiinden ihren Lohn erhalten, haben ein anderes, statisches Lebensgefiihl; sie
planen selten auf lange Sicht, und erschrecken bei der geringsten Schwankung.
Ihr Sinnen und Trachten ist auf Staoi/itat und Sicherheit gerichtet."

4. Cf. the discussion in C. I. Barnard, The Functions of the Executive (Cam
bridge: Harvard University Press, 1938).

5. On the connection between bureaucratic organization and practices and the
impossibility of a profit-and-Ioss calculation see especially L. von Mises, Human
Action (New Haven: Yale University Press, 1949), pp. 300-307.
, 6. Cf. on all this ]. Schumpeter, Capita/ism, Socia/ism, and Democracy (New
York and London, 1942), and the further discussion of the character of large or
ganizations below, chap. xvii,sec. 8.

7. I wish I could command the eloquence with which I once heard the late
Lord Keynes expatiate on the indispensable role that the man of independent
means plays in any decent society. It came to me somewhat as a surprise that this
should have come from the man who at an earlier date had welcomed the "eutha
nasia of the rentier." I would have been less surprised if I had known how acutely
Keynes himself had felt that for the position to which he aspired the foundation
of an independent fortune was necessary and how successful he had been in ac
quiring this fortune. As his biographer tells us, at the age of thirty-six, Keynes
"was determined not to relapse into salaried drudgery. He must be financially
independent. He felt that he had that in him which would justify such independ
ence. He had many things to tell the nation. And he wanted a sufficiency." Thus
he went deeply into speculation and, starting with practically nothing, made half
a million pounds in twelve years (R. F. Harrod, The Life of John Maynard Keynes
[London, 1951), p. 297). It ought not have surprised me, therefore, that to my
attempt to draw him out on the subject he responded by an enthusiastic eulogy

, of the role played in the growth ofcivilization by the educated man of property;
and I can only wish that this account, with the rich illustrations, had seen the
light of print.

8. I certainly do not objec~ to a due influence being exerted, by the intellectual
classes to which I myself belong, i.e.., by the employed professor, journalist, or
public servant. But I recognize that, being an employed group, they have their
own professional bias which on some essential points is contrary to the require
ments of a free society and which needs to be countered, or at least modified, by
an approach from a different position, by the outlook of men who are not mem
bers of an organized hierarchy, whose position in life is independent of the popu
larity of the views which they express, and who can mix on equal terms with the
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wealthy and powerful. Occasionally in history this role has been perfonned by a
landowning aristocracy (or the Virginia country gentlemen in the late eighteenth
century). There is no need for hereditary privilege to create such a class, and the
patrician families of many republican commercial cities have probably earned
more credit in this respect than all the titled nobility. Yet, without a sprinkling of
men who can devote their lives to whatever values they choose without having to
justify their activities to superiors or customers and who are not dependent on
rewards for recognized merits, some channels of evolution will be closed which
have been very beneficial. If this "greatest of earthly blessings, independence" (as
Edward Gibbon called it in his Autobiography ["World's Classics" ed.), p. 176) is
a "privilege" in the sense that only few can possess it, it is no less desirable that
some should enjoy it. We can only hope that this rare advantage is not meted out
by human will but will fall by accident on a few lucky ones.

9. Darwin himself was very much aware of this; see The Descent of Man
("Modern Library" ed.), p. 522: "The presence of a body of well-instructed men,
who have not to labor for their daily bread, is important to a degree which cannot
be overestimated; as all highly intellectual work is carried on by them, and on
such work material progress of all kinds mainly depends, not to mention other and
higher advantages."

10. On the important role that rich men have played in present-day America
in spreading radical opinions see M. Friedman, "Capitalism and Freedom," in
Essays on Individuality, ed. F. Morley (Pittsburgh: University of Pennsylvania
Press, 1958), p. 178; cf. also L. von Mises, The Anti-eapitalistic Mentality (New
York, 1956), and my essay, "The Intellectuals and Socialism," University of Chi
cago Law Review, Vol. XVI (1949).

11. The expenditure on tobacco and drink alone of the population of the
United States runs to about $120 per annum for each adult!

12. A study of the evolution of English domestic architecture and living habits
has even led a distinguished Danish architect to assert that "in English culture
idleness has been the root of all good" (S. E. Rasmussen, London, the UniqueCitJ
[London and New York, 1937), p. 294).

13. Cf. B. de JouveneI, The Ethics of R,disi";bution (Cambridge: Cambridge
University Press, 1951), esp. p. 80.
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PART II

The quotation below the subtitle to Part II is taken from R. Hooker, The Laws
of Ecclesiastical Polity (1593) ("Everyman" ed.), I, 192; the passage is instructive
despite the rationalistic interpretation of historical development implied in it.

CHAPTER NINE

Coercion and the State

The quotation from Henry Bracton at the head of the chapter is borrowed from
M. Polanyi, The Logic oj Liberty (London, 1951), p. 158. The chief idea of the
chapter has also been well expressed by F. W. Maitland in his "Historical Sketch
of Liberty and Equality as Ideals" (1875), in Collected Papers (Cambridge: Cam
,bridge University Press, 1911), I, 80: "The exercise of power in ways which can
not be anticipated causes some of the greatest restraints, for restraint is most felt
and therefore is greatest when it is least anticipated. We feel ourselves least free
when we know that restraints may at any moment be placed on any of our
actions, and yet we cannot anticipate these restraints.... Known general laws,
however bad, interfere less with freedom than decisions based on no previously
known rule."

1. Cf. F. H. Knight, "Conflict of Values: Freedom and Justice," in Goals of
Economic Life, ed. A. Dudley Ward (New York, 1953), p. 208: "Coercion is
'arbitrary' manipulation by one of another's terms or alternatives of choice-and
usually we should sayan 'unjustified' interference." See also R. M. MacIver,
Society: A Textbook oj Sociology (New York, 1937), p. 342.

2. Cf. the. legal maxim "etsi coactus tamen voluit," deriving from Corpus juris
.civilis, Digesta, L. IV, ii. For a discussion of its significance see U. von Liibtow,
Der Ediktstitel "fluod metus causa gestum erit" (Greifswald, 1932), pp. 61-71.

3. Cf. F. Wieser, Das Geutz der Macht (Vienna, 1926); B. Russell, Power: A
New Social Analysis (London, 1930); G. Ferrero, The Principles oj Power (Lon
don, 1942); B. de Jouvenel, Power: The Natural History oj Its Growth (London,
1948); G. Ritter, Porn sittlichm Problem der Macht (Bern, 1948); and the same
author's Mathlstaat und Utopie (Munich, 1940); Lord Radcliffe, The Problem oj
Power, (London, 1952); and Lord MacDermott, Protection jrom Power under
English Law (London, 195n.

4. The complaints about power as the archevil are as old as political thinking.
Herodotus had already made Otanes say in his famous speech on democNlcy that
"even the best of men raised to such a position [of irresponsible power] would be
bound to change for the worst" (Histories iii. 80); John Milton considers the pos
sibility that "long continuance of Power may corrupt sincerest Men" (The Ready
and Easy Way, etc., in Milton's Prou, ed. M. W. Wallace ["World's Classics"
(London, 1925»), p. 459); Montesquieu asserts that "constant experience shows
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us that every man invested with power is apt to abuse it, and to carry his au
thority as far as it will go" (Spirit of the Laws, I, 150); I. Kant that "the posses
sion of power invariably debases the free judgment of reason" (Zum ewigen
Frieden [1795], second addition, last paragraph); Edmund Burke that "many of
the greatest tyrants on the records of history have begun their reigns in the fairest
manner. But the truth is, this unnatural power corrupts both the heart and the
understanding" (Thoughts on the Causes of Our Present Discontents, in Works, II,
307); John Adams that "power is always abused when unlimited and unbal
anced" (W'Orks, ed. C. F. Adams [Boston, 1851], VI, 73) and that "absolute
power intO'Xicates alike despots, monarchs, aristocrats, and democrats, and jacO
bins and sans culolles" (ibid., p. 477); J ames Madison that "all power in human
hands is liable to be abused" and that "power, wherever lodged, is liable, more or
less, to abuse" (The Complele Madison, ed. S. K. Padover [New York, 1953], p.
46); Jakob Burckhardt never ceases to reiterate that power in itself is evil (Force
and Freedom [New York, 1953], e.g., p. 102); and there is, of course, Lord Acton's
maxim "power tends to corrupt, and absolute power corrupts absolutely" (Hist.
Essays, p. 504).

5. L. Trotsky, The Revolution Betrayed (New York, 1937), p. 76.
6. A characteristic instance of this which happened to come to my notice as I

was writing occurs in a review by B. F. Willcox in Industrial and Labor Relations
Review, XI (1957-58),273: In order to justify "peaceful economic coercion" by
unions, the author argues that "peaceable competition, based on free choice,
fairly reeks of coercion. A free seller of goods or services, by setting his price,
coerces one who wants to buy-coerces him into paying, doing without, or going
elsewhere. A free seller of goods or services, by setting a condition that no one
may buy from him who buys from X, coerces one who wants to buy-coerces him
into doing without, going elsewhere, or refraining from buying from X-and in '.
the last case he coerces X as well." This abuse of the term "coercion" derives
largely from J. R. Commons (cf. his Institutional Economics [New York, 1934J,
esp. p. 336; see also R. L. Hale, "Coercion and Distribution in a Supposedly Non
coercive State," Political Science ~arterly, Vol. XXXVIII (1923)).

7. Cf. the passage by F. H. Knight quoted in n. 1 to this chapter.
8. The expression "several property" used by Sir Henry Maine (see n. 10 to

this chapter) is in many respects more appropriate than the more familiar one
"private property," and we shall occasionally employ it in place of the latter.

9. Acton, Hist. of Freedom, p. 297.
10. Sir Henry Maine, Pillage Communities (New York, 1880), p. 230;
11. B. Malinowski, Freedom and Civilization (London, 1944), pp. 132-33.
12. I do not mean to suggest that this is a desirable form of existence. I t is of

some importance, however, that today a not inconsiderable portion of the men
who largely influenc~ public opinion, such as journalists and wri ters, often Iive for
long periods with a minimum of personal possessions and that this undoubtedly
affects their outlook. It seems that some people even have come to regard mate
rial possessions as an impediment rather than a help, so long as they have the
income to buy what they need.

13. I. Kant, Critique ofPractical Reason, ed. L. W. Beck (Chicago: University
of Chicago Press, 1949), p. 87; "Act so that you treat humanity, whether in your
own person or in that of another, always as an end and never as a means only."
So far as this means that no man should be made to do anything that serves only
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other people's purposes, it is just another way of saying that coercion should be
avoided. But if the maxim is interpreted to mean that when we collaborate with
other men, we should be guided not only by our own but also by their purposes,
it soon comes into conflict with their freedom when we disagree with their ends.
For an example ofsuch an interpretation see John M. Clark, The Ethical Basis oj
EconomK Freedom (Kazanijan Foundation Lecture [Westport, Conn., 1955]), p.
26, and the German literature discussed in the work quoted in the next note.

14. Cf. L. von Mises, Socialism (new ed.; New Haven: Yale University Press,
1951), pp. 193 and 430-41.

15. In view of the often alleged lack of individual liberty in classical Greece, it
deserves mention that in the Athens of the fifth century B.C. the sanctity of the
private home was so fully recognized that even under the rule of the Thirty
Tyrants a man "could save his life by staying at home" (see J. W. Jones, The
Law and Legal Theory of the Greeks [Oxford, 1956), p. 91, with reference to
Demosthenes xxiv. 52).

16. J. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), chap. iv.
17. Cf. ibid., p. 84: "In many cases, an individual, in pursuing a legitimate

object, necessarily and therefore legitimately causes pain or loss to others, or
intercepts a good which they had a reasonable hope of obtaining." Also the sig
nificant change from the misleading formulation of the French Declaration of

; Rights of 1789, "La Liberte consiste a pouvoir faire tout ce qui ne nuit pas a
autrui," to the correct formulation of Art. VI of the Declaration of 1793: "La
liberte est Ie pouvoir qui appartient al'homme de faire tout ce que ne unit pas aux
droits d'autrui." ,

18. The most conspicuous instance of this in our society is that of the treat
ment of homosexuality. As Bertrand Russell has observed ("John Stuart Mill,"
Proceedings of the British Academy, XLI [1955),55): "Hit were still believed, as it
once was, that the toleration of such behavior would expose the community to the
fate of Sodom and Gomorrah, the community would have every right to inter
fere." But where such factual beliefs do not prevail, private practice among
adults, however abhorrent it may be to the majority, is not a proper subject for
coercive action for a state whose object is to minimize coercion.

19. C. A. R. Crosland, The Future of Socialism (London, 1956), p. 206.
20. The statement quoted has been ascribed to Ignazio Silone. Cf. also Jakob

Burckhardt, op. cit., p. 105: "It is a degeneration, it is philosophical and bureau
cratic arrogance, for the State to attempt to fulfil moral purposes directly, for
only society can and may do that." See 2.lso H. Stearns, Liberalism in America
(New York, 1919), p. 69: "Coercion for the sake of virtue is as repugnant as
coercion fo.r the sake of vice. H American liberals are unwilling to fight the prin
ciple of coercion in the case o.f the Prohibition Amendment simply because they
personally are not much interested in whether the country is dry or not, then they
are discredited the moment they fight coercion in those cases where they are
interested." The typical socialist attitude on these problems is most explicitly
stated in Robert L. Hall, The Economic System in a Socialist State (London, 1937),
p. 202, where it is argued (with regard to the duty of increasing the capital of the
country) that "the fact that it is necessary to use such words as 'moral obligation'
and 'duty' shows that there is no question of accurate calculation and that we are
dealing with decisions which not only may be, but ought to be, taken by the com
munity as a whole, that is to say with political decisions." For a conservative
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defense of the use of political power to enforce moral principles see W. Berns,
Frudom, Virtue, and the First Amendment (Baton Rouge: Louisiana State Uni.
versity Press, 1957).

21. Mill, op. cit., chap. iii.

CHAPTER TEN

Law, Commands, and Order

The quotation at the head of the chapter is taken from J. Ortega y Gasset,
MiraOeau 0 el politico (1927), in Ooras comple/as (Madrid, 1947), III, 603:
"Orden no es una presi6n que desde fuera se ejerce sobra la sociedad, sin un equi
librio que se suscita en su interior." Cf. J. C. Carter, "The Ideal and the Actual
in the Law," Report of the Thirteenth AnnualMeeting ofthe dmerican Bar dssocia.
lion (1890), p. 235: "Law is not a body of commands imposed upon society from
without, either by an individual sovereign or superior, or by a sovereign body con.
stituted by representatives of society itself. It exists at all times as one of the
elements of society springing directly from habit and custom. It is therefore th~

unconscious creation of society, or in other words, a growth." The stress on the
law being prior to the state, which is the organized effort to create and enforce it,
goes back at least to D. Hume (see his Treatise, Book III, Part II).

1. F. C. von Savigny, System des heutigen romischen Rechts (Berlin, 1840), I,
331-32. The passage quoted in translation is a condensation of two ~entences

which deserve to be quoted in their context: "Der Mensch steht inmitten der
ausseren Welt, und das wichtigste Element in dieser seiner Umgebung ist ihm die
Beriihrung mit denen, die ihm gleich sind durch ihre Natur und Bestimmung.
Solien nun in solcher Beriihrung freie Wesen neben einander bestehen, sich gegen
seitig fordernd, nicht hemmend, in ihrer Entwicklung, so ist dieses nur moglich
durch Anerkennung einer unsichtbaren Grenze, innerhalb welcher das Dasein und
die Wirksamkeit jedes Einzelnen einen sichern, freien Raum gewinne. Die Regel,
wodurch jene Grenze und durch die dieser freie Rawn bestimm t wird, ist das
Recht. Damit ist zugleich die Verwandtschaft und die Verschiedenheit zwischen
Recht und Sittlichkeit gegeben. Das Recht dient der Sittlichkeit, aber nicht
indem es ihr Gebot vollzieht, sondern indem es die freie Entfaltung ihrer, jedem
einzelnen Willen inwohnenden Kraft sichert. Sein Dasein aber ist ein selbststan.
diges, und darwn ist es kein Widerspruch, wenn im einzelnen FaH die Moglich
keit unsittlicher Ausiibung eines wirklich vorhandenen Rechts behauptet wird"
(the spelling of this passage has been modernized).

2. Charles Beudant, I.e Droit individuel et /'Itat (Paris, 1891), p. 5: "Le Droit,
au sens Ie plus general dumot, est la science de la liberte."

3. Cf. C. Menger, Untersuchungen, Appendix VIII.
4. "Abstraction" does not appear only in the form of verbal statements. It

manifests itself also in the way in which we respond similarly to anyone of a
class of events which in most respects may be very different from one another,
and in the feelings which are evoked by these events and which guide our action,
be it a sense of justice or ofmoral or aesthetic approval or disapproval. A~so there
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are probably always more general principles governing our minds which we can
not formulate, yet which guide our thinking-laws of the structure of the mind
which are too general to be formulated within that structure. Even when we
speak of an abstract rule guiding decisions, we need not 'mean a rule expressed in
words but merely one which could be so formulated. On all these problems com
pare my book, The Sensory Order (London and Chicago, 1952).

5. Cf. E. Sapir, Selu/ed Writings, ed. D. G. Mandelbaum (Berkeley: Univer
sity of California Press, 1949), p. 548: "I t is easy for an Australian native, for in
stance, to say by what kinship term he calls so and so or whether or not he may
undertake such and such relations with a given individual. It is exceedingly dif
ficult for him to give a general rule ofwhich these specific examples of behavior are
but illustrations, though all the while he acts as though the role were perfectly
well known to him. In a sense it is well known /0 him. But this knowledge is not
capable of conscious manipulation in terms of word symbols. It is, rather, a very
delicately nuanced feeling of subtle relations, both experienced and possible."

6. The treatment of law as a species of command (deriving from Thomas
Hobbes and John Austin) was originally intended to stress the logical similarity
of these two kinds of sentences as distinguis,hed from, say, a statement of fact.
It should not, however, obscure, as it has often done, the essential differences.
Cf. K. Olivecrona, Law as Fac/ (Copenhagen and London, 1939), p. 43, where
laws are described as "independent imperatives" which are "nobody's commands,

, though they have the form oflanguage that is characteristic of a command"; also
R. Wollheim, "The Nature of Law," Political Studies, Vol. II (1954).

7. 1 have borrowed this illustration from J. Ortega y Gasset, Del imperio
romano (1940), in Obras comple/as, VI (Madrid, 1947), 76, who presumably de
rives it from some anthropologist.

8. If there were no danger of confusion with the other meanings of those terms,
it would be preferable to speak of "formal" rather than of "abstract" laws, in the
same sense as that in which the term "formal" is used in logical discussion (Cf.
K. R. Popper, Logik der Forschung [Vienna, 1935), pp. 85 and 29-32). Unfortu
nately, "formal" is also applied to everything that is enacted by the legislature,
while only if such an enactment takes the form of an abstract rule, such a law in
the formal sense is a law also in the substantive or material sense. For example,
when Max Weber, in his Law in Economy and Society, ed. M. Rheinstein (Cam
bridge: Harvard University Press, 1954), pp. 226-29, speaks of "formal justice,"
he means justice determined by law, not merely in the formal but in the sub
stantive sense. On this distinction in German and French constitutional law see
below, chap. xiv, n. 10.

9. Cf. G. C. Lewis, An Essay on the Governmen/ oj Dependencies (London,
1841), p. 16, n.: "When a person voluntarily regulates his conduct according to a
rule or maxim which he has previously announced his intention of conforming to,
he is thought to deprive himself of arbi/rium, free will, discretion, or willkiihr, in
the individual act. Hence,. when a government acts in an individual case, not in
conformity with a pre-existing law or a rule of conduct, laid down by itself, its act
is said to be arbitrary." Also ibid., p. 24: "Every government, whether monarchi
cal, aristocratical, or democratical, may be conducted arbitrarily, and not in ac
cordance with general rules. There is not, and cannot be, anything in the form of,
government, which will afford its subjects a legal security against an improper
arbitrary exercise of sovereign power. This security is to be found only in the
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influence of public opinion, and the other moral restraints which create the main
difference in the goodness of supreme govenunents."

10. Sir Henry Maine, Ancient Law (London, 1861), p. 151; cf. R. H. Graveson,
"The Movement from Status to Contract," Modern Law Review, Vol. IV (1940
41).

11. Cf. n. 8 above and the later discussion to which it refers.
12. Chief Justice John Marshall in Osborn v. Bank of United States, 22 U.S.

(9 Wheaton) 736, 866 (1824).
13. O. W. Holmes, Jr., Lochner v. New York, 198 U.S. 45, 76 (1905).
14. F. Neumann, "The Concept of Political Freedom," Columbia Law Review,

LIII (1953), 910, reprinted in his The Democratic and the Authoritarian State
(Glencoe, II!., 1957), pp. 160-200.

15. Cf. Smith, W.o.N., 1., 421: "What is the species of domestic industry
which his capital can employ, and of which the product is likely to be of the
greatest value, every individual, it is evident, can, in his local situation, judge
much better than any statesman or lawgiver can do for him." (Italics added.)

16. Cf. Lionel Robbins, The Theory of Economic Policy (London, 1952), p. 193:
The classical liberal "proposes, as it were, a division of labor: the state shall pre
scribe what individuals shall not do, if they are not to get in each other's way,
while the citizen shall be left free to do anything which is not so forbidden. To the
one is assigned the task of establishing formal rules, to the other responsibility for
the substance of specific action." •

17. D. Hume, Treatjre, Part II, sec. 6 (Works, II, 293); ef. also John Walter
Jones, Historical Introduction to the Theory of Law (Oxford, 1940), p. 114: "In
looking through the French Code and leaving out of account the law ofthe fam
ily, Duguit finds only three fundamental rules and no more-freedom of contract,
the inviolability of property, and the duty to compensate another for damage due
to one's fault. All the rest resolve themselves into subsidiary directions to some
State agent or other."

18. Cf. Hume, Treatise, Book III, Part II, sec. 2-6, which still contains per
haps the most satisfactory discussion of the problems considered here, esp. II,
269: "A single act of justice is frequently contrary to public interest; and were it
to stand alone, without being follow'd by other acts, may, in itself, be very
prejudicial to society.•.. Nor is every single act of justice, consider'd apart,
more conducive to private interest than to public; ... But however single acts
of justice may be contrary, either to public or private interest, 'tis certain, that
the whole 'plan or schem~ is highly conducive, or indeed absolutely requisite, both
to the support of society and the well-being of every individual. 'Tis impossible
to separate the good from the ill. Property must be stable, and must be fi.x'd by
general rules. Tho' in one instance the public be a sufferer, this momentary ill is
amply compensated by the steady prosecution of the rule, and by the peace and
order, whIch it establishes in society." See also the Enquiry, in Essays, II, 273:
"The benefit, resulting from [the social virtues of justice and fidelity] is not the
consequence of every individual single act; but arises from the whole scheme or
system, concurred in by the whole, or the greater part of the society.... The
result of the individual acts is here, in many instances, directly opposite to that of
the whole system of actions; and the former may be extremely hurtful, while the
latter is, to the highest degree, advantageous. Riches, inherited from a parent,
are, in a bad man's hand, the instrument ofmischief. The right of succession may,
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in one instance, be hurtful. Its benefit arises only from the observance of the
general rule; and itis sufficient, if compensation be thereby made for alI the ilIs
and inconveniencies, which flow from particular characters and situations." Also
i6id., p. 274: "All the laws of nature, which regulate property, as welI as alI civil
Jaws, are general, and regard alone some essential circumstances of the case,
without taking into consideration the characters, situations, and connexions of
the person concerned, or any particular consequences which may result from the
determination of these laws, in any particular case which offers. They deprive,
without scruple, a beneficent man of alI his possessions, if acquired by mistake,
without a good title; in order to bestow them on a selfish miser, who has already
heaped up immense stores of superfluous riches. Public utility requires, that
property should be regulated by general inflexible rules; and though such rules
are adopted as best serve the same end of public utility, it is impossible for them
to prevent alI particular hardships, or make beneficial consequences result from
every individual case. It is sufficient, if the whole plan or scheme be necessary to
the support of civil society, and if the balance of good, in the main, do thereby
preponderate much above that of evil." I would like in this connection to ac
knowledge my indebtedness to Sir Arnold Plant, who many years ago first drew
my attention to the importance of Hume's discussion of these issues.

19. See J. S. MilI, On Liberty, ed. R. B. McCalIum (Oxford, 1946), p. 68.
20. See J. Rawls, ''Two Concepts of Rules," Philosophical Review, Vol. LXIV

(1955); J. J. C. Smart, "Extreme and Restricted Utilitarianism," Philosophical
~uarterly, Vol. VI (1956); 'H. J. McCloskey, "An Examination of Restricted
Utilitarianism," Philosophical Review, Vol. LXVI (1957); J. O. Urmson, "The
Interpretation of the- Moral Philosophy of J. S. Mill," Philosophical ~uarterly,
Vol. III (1953); J. D. Mabbott, "Interpretations ofMilI's Utilitarianism," Philo
sophical ~arterly, Vol. VI (1956); and S. E. Toulmin, An Examination oj the
Place oj Reason in Ethics (Cambridge: Cambridge University Press, 1950), esp.
p.168.

21. John Selden in his TaMe Talle ([Oxford, 1892J, p. 131) observes: "There is
not anything in the world so much abused as this sentence, salus populi suprema
lex esto." Cf. C. H. McIlwain, Constitutionalism: Ancient and Modern (rev. ed.;
Ithaca, N.Y.: Cornell Universit;y Press, 1947), p. 149, and, on the general issue,
F. Meinecke, Die Idee der Staatsrason (Munich, 1924), now translated as Ma-

. chiaoellism (London, 1957); also L. von Mises, Socialism (New Haven: Yale
University Press, 1951), p. 400. •

22. Cf., e.g., the opinion of James I, quoted by F. D. Wormuth, The Origins oj
Modern Constitutionalism (New York, 1949), p. 51, that "order was dependent
upon the relationship of command and obedience. AlI organization derived from
superiority and subordination."

23. I apologize to the author whose words I quote but whose name I have for
gotten. I had noted the passage with a reference to E. E. Evans-Pritchard,
Social Anthropology (London, 1951), p. 19, but, though the same idea is expressed
there, it is not in the words quoted.

24. Cf. H. Jahrreiss, Mensch und Staat (Cologne, 1957), p. 22: "Sozial-Ord
nung ist Sozial-Berechenbarkeit."

25. M. Polanyi, The Logic oj Liberty (London, 1951), p. 159.
26. Max Weber, Theory oj Social and Economic Organization (London, 1947),

p. 386, tends to treat the need for "calculability and reliability in the functioning
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of the legal order" as a peculiarity of "capitalism" or the "bourgeois phase" of
society. This is correct only if these terms are regarded as descriptive of any free
society based on the division of labor.

27. Cf. E. Brunner, 1ustice and the Social Order (New York, 1945), p. 22: "Law
is order by foresight. With regard to human beings, that is the service it renders;
it is also its burden and its danger. 1t offers protection from the arbitrary, it gives
a feeling of reliability, of security, it takes from the future its ominous darkness."

CHAPTER ELEVEN

The Origins of the Rule of Law

The quotation at the head of the chapter is taken from John Locke, Second
Treatise, sec. 57, p. 29. The substance of this chapter as well as of chaps. xiii-xvi
has been used in my lectures The Political Ideal of theRule of Law, delivered for
and published by the National Bank of Egypt (Cairo, 1955).

1. The more I learn about the growth of these ideas, the more 1 am convinced
of the important role which the example of the Dutch Republic played. But,
though this influence is fairly clear in the later seventeenth and early eighteenth
centuries, its earlier operation still needs investigation. In the meantiml:, see Sir
George Clark, "The Birth of the Dutch Republic," Proceedings of the British
Academy, Vol. XXXII (1946), and P. Geyl, "Liberty in Dutch History," De/ta,
Vol. I (1958). Ignorance also compels me to pass over the important discussions
and the development of similar ideas in Renaissance 1taly, especially in Florence.
(For some brief references see introduction to notes to chap. xx.) And 1 cannot ,
speak with any competence about the interesting fact that the one great non
European civilization, that of China, appears to have developed, about the same
time as the Greeks, legal conceptions surprisingly similar to those of Western
civilization. According to Fung Yu-Lan, A History of Chinese Philosophy (Pei
ping, 1937), p. 312, "the great political tendency of the time [the seventh to third
centuries B.C.) was a movement from feudal rule toward a government by rulers
possessing absolute powers; from government by customary morality (Ii), and by
individuals, to government by law." The author quotes (p. 321) as evidence from
the Kuan-tzu, a treatise attributed to Kuang Chung (ca. 715-645 B.C.), but prob
ably composed in the third century B.C.: "When a state is governed by law,
things will simply be done in their regular course.••. If the law is not uniform,
there will be misfortune for the holder of the state...• When ruler and minister,
superior and inferior, noble and humble all obey the law, this is called having
Great Good Government." He adds, however, that this is "an ideal which has
never yet been actually attained in China."

2. Cf. Montesquieu's remark in The Spirit of the Laws (I, 151): "One nation
there is also in the world that has for the direct end of its constitution political
liberty." See also R. Henne, Der engliuhe Freiheitsbegriff (diss. Zurich; Aarau,
1927). A careful study of the discovery of English liberty by the Continental
people and of the influence of the English model on the Continent has yet to be
made. Important early works are Guy Miege, L'Etat present de la Grande-Bretagne
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(Amsterdam, 1708), also in an enlarged German edition as Geistliclur und welt
licher Stand von Grossbritannien und Irland (Leipzig, 1718); P. de Rapin-Thoyras,
Dissertation sur les Whigs etles Torys, or an Historical Dissertation upon Whig
and Tory, trans. M. Ozell (London, 1717); and A. Hennings, Philosophische und
statistische Geschichte des Ursprungs und des Fortgangs der Freyheit in England
(Copenhagen, 1783).

3. Cf. particularly F. Pollock and F. W. Maitland, History of English Law
(Cambridge: Cambridge University Press, 1911); R. Keller, Freiheitsgarantien
fur Person und Eigentum im Milldalter (Heidelberg, 1933); H. Planitz, "Zur
Ideengeschichte der Grundrechte," in Die Grundrechte und Grundpjiichten der
Reichsverfassung, ed. H. C. Nipperdey (Berlin, 1930), Vol. III; and O. von
Gierke, Johannes Althusius unddie Entwicklung der naturrechtlichen Staatstheorien
(2d ed.; Breslau, 1902).

4. Sc;oe C. H. McIlwain, "The English Common Law Barrier against Abso
lutism," American Historical Review, XLIX (1934), 27. The extent to which even
the most famous and later most influential clause of Magna Carta merely ex
pressed ideas common to the period is shown by a decree of the Emperor Conrad
II, dated May 28, 1037 (given in W. Stubbs, Germany in the Early Middle Ages,
476-1250, ed. A. Hassall [London, 1908], p. 147), which states: "No man shall be
deprived of a fief ... but by the laws of the Empire and the judgment of his
peers."

We cannot examine in any detail here the philosophical tradition handed down
from the Middle Ages. But'in some respects Lord Acton was not being altogether
paradoxical when he described Thomas Aquinas as the first Whig (See Hist. of
Freedom, p. 37, and cf. J. N. Figgis, Studies of Political Thoughtfrom Gerson to
Grotius (Cambridge: Cambridge University Press, 1907], p. 7). On Thomas Aqui
nas see T. Gilby, Principality and Polity (London, 1958); and on his influence on
early English political theory, especially Richard Hooker, see S. S. Wolin,
"Richard Hooker and English Conservatism," Western Political ~arterly, Vol.
VI (1953). A fuller account would have to give special attention to Nicolas of
Cusa in the thirteenth and Bartolus in the fourteenth centuries, who carried on
the tradition. See F. A. von Scharp/f, Der Cardinal und Bischof Nicolaus flon
Cusa (Tiibingen, 1871), esp. p. 22; J. N. Figgis, "Bartolus and the Develop
ment of European Political Ideas," Transactions of the Royal Historical Society,
N.S., Vol. XIX (London, 1905); and C. N. S. Woolf, Bartolus of Sassojerato
(Cambridge, 1913); and, on the political theory of the period generally, R. W.
and A. J. Carlyle, A History of Mediaeval Political Theory (Edinburgh and Lori.
don, 1903 and later).

5. Cf. O. Vossler, "Studien zur Erklarung der Menschenrechte," Historische
Zeitschrift, CXLII (1930), 512; also F. Kern, Kingship and Law in the Middle
Ages, trans. S. B. Chrimes (Oxford, 1939); E. Jenks, Law and Politics in the
MiddleAges (London, 1898), pp. 24-25; C. H. McIlwain, The High Court of
Parliament and Its Supremacy (New Haven: Yale University Press, 1910); J. N.
Figgis, The Divine Right of Kings (2d ed.; Cambridge, 1914); C. V. Langlois,
Le R~gne de Philippe III, Ie Hardi (Paris, 1887), p. 285; and, for a correction
concerning the 'situation in the later Middle Ages, T. F. T. Plucknett, Statutes
and Their Interpretation in the First Half of the Fourteenth Century (Cambridge,
1922), and Legislation of Et:/ward I (Oxford, 1949). On the whole issue see J. W.
Gough, Fundamental Law in English Constitutional History (Oxford, 1955).
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6. Cf. B. Rehfeldt, Die Wurzeln des Rechtes (Berlin, 1951), p. 67: "Das Auf
tauchen des Phiinomens der Gesetzgebung ..• bedeutet in der Menschheits
geschichte die Erfindung der Kunst, Recht und Gesetz zu machen. Bis dahin
hatte man ja geglaubt Recht nicht setzen sondern nur anwenden zu konnen als
etwas, das seit jeher war. An dieser Vorstellung gemessen ist die Erfindung der
Gesetzgebung vielleicht die foIgenschwerste, die je gemacht worden-folgen
schwerer als die des Feuermachens oder des Schiesspulvers-, denn am Starksten
von allen hat sie das Schicksal des Menschen in seine Hiinde gelegt."

Similarly in an as yet unpublished paper contributed to a symposium on "The
Expansion of Society" organized by the Oriental Institute of the University of
Chicago in December, 1958, Max Rheinstein observes: "The notion that valid
norms of conduct might be established by way of legislation was peculiar to later
stages of Greek and Roman history; in western Europe it was dormant until the
rediscovery of Roman law and the rise of absolute monarchy. The proposition
that all law is the command of a sovereign is a postulate engendered by the
democratic ideology of the French Revolution that all law had to emanate from
the duly elected representatives of the people. It is not, however, a true descrip
tion of reality, least of all in the countries of the Anglo-Saxon Common Law."

How profoundly the traditional view that laws are found and not made still
influenced English opinion in the late eighteenth century is shown by Edmund
Burke's statement in the Tracts Relative to the Laws against Popery in Ireland, in
Works, IX, 350: "It would be hard to point to any l;rror more truly subversive
of all the order and beauty, of all the peace and happiness, of human society,
than the position, that any body of men have a right to make what Laws they
please; or that Laws can derive any authority from their institution merely and
independent of the quality of the subject matter. No arguments of 'policy, rea
son of State, or preservation of the Constitution, can be pleaded in favour of such , .
a practice.•.. All human Laws are, properly speaking, only declaratory; they
may alter the mode and application, but have no power over the substance of
original justice." For other illustrations see E. S. Corwin, The "Higher Law"
Background of American Constitutional Law ("Great Seal Books" [Ithaca, N.Y.:
Cornell University Press, 1955)), p. 6, n. II.

7. Cf. Dicey, Constitution, p. 370: "A lawyer, who regards the matter from an
exclusively legal point of view, is tempted to assert that the real subject in dis
pute between statesmen such as Bacon and Wentworth on the one hand, and
Coke or Eliot on the other, was whether a.strong administration of the conti
nental type should, or should not, be permanently established in England."

8. This is how Henry Bracton describes Magna Carta in De legibus, fol. 186b.
On the consequences of what was in effect a seventeenth-century misinterpreta
tion of Magna Carta see W. S. McKechnie, Magna Carta (2d ed.; Glasgow, 1914),
p. 133: "If the vague and inaccurate words of Coke have obscured the bearing
of many chapters [of Magna Carta], and diffused false notions of the develop-

• ment of English Law, the service these very errors have done to the cause of
constitutional progress is measureless." This view has since been expressed many
times (see particularly H. Butterfield, The Englishman and His History [Cam
bridge: Cambridge University Press, 1944], p. 7).

9. Cf. Thomas Hobbes's description of how "one of the most frequent causes
of it [the rebellious spirit of his period] is the reading of books of policy, and his.
tories of the ancient Greeks and Romans" and that for this reason "there was
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never any thing so dearly bought, as these Western parts have bought the learn
ing of the Greek and Latin tongues" (Leviathan, ed. M. Oakeshott [Oxford, 1946J,
pp. 214 and 141); and Aubrey's remark that the roots of Milton's "zeal for the
liberty of mankind" lay in his "being so conversant in Livy and the Roman
authors, and the greatness he saw done by the Roman Commonwealth" (Au
brey's Brief Lives, ed. O. L Dick [Ann Arbor: University of Michigan Press,
1957J, p. 203). On the classical sources of the thought of Milton, Harrington, and
Sidney see Z. S. Fink, The Classical Republicans ("Northwestern University
Studies in Humanities," No.9 [Evanston, IlL, 1945]).

10. Thucydides Peloponnesian War, Crawley trans., ii. 37. The most convinc
ing testimony is probably that of the enemies of the liberal democracy of Athens
who reveal much when they com plain, as Aristotle did (Politics vi. 2. 1317b),
that "in such democracies each person lives as he likes." The Greeks may have
been the first to confuse personal and political freedom; but this does not mean
that they did not know the former or did not esteem it. The Stoic philosophers,
at any rate, preserved the original meaning and handed it on to later ages. Zeno,
indeed, defined freedom as the "power of independent action, whereas slavery is
privation of the same" (Diogenes Laertius Lives of Eminent Philosophers iii. 121
["Loeb Classical Library" (London, 1925), II, 227)]. Philo of Alexandria, 22pod
omnis probus liber sit 452. 45 ("Loeb Classical Library," [London, 1941) IX, 36),

; even offers a thoroughly modern conception of liberty under the law: hosoi de
metanomou zosin, eleuther,i. See E. A. Havelock, The Liberal Temper in Greek
Politics (N~w Haven: Yale University Press, 1957). It is also no longer possible
to deny the existence of freedom in ancient Athens by the assertion tha-t its eco
nomic system was "based" on slavery, since recent research has clearly shown
that it was comparatively unimportant; see W. L. Westermann, "Athenaeus
and the Slaves of Athens," Athenian Studies Presented to William Scoll Ferguson
(London, 1940), and A. H. M. Jones, "The Economic Basis of Athenian Democ
racy," Past and Present, Vol. I (1952), reprinted in his Athenian Democracy (Ox
ford, 1957).

11. Thucydides op. cit. vii. 69. The misrepresentation of Greek liberty traces
back to Thomas Hobbes and became widely known through B. Constant, De la
liber!! des anciens comparee tl celie des modernes, reprinted in his Cours de politique
constitutionnelle, Vol. II (Paris, 1861), and N. D. Fustel de Coulanges, La Cite
antique (Paris, 1864). About this whole discussion see G. Jellinek, Allgemeine
Staatslehre (2d ed.; Berlin, 1905), pp. 288 if. It is difficult to understand how, as
late as 1933, H. J. Laski ("Liberty," E.S.S., IX, 442) could still argue, with ex
plicit reference to the Periclean period, that "in such an organic society the con
cept of individual liberty was virtually unknown."

12. Cf. J. Huizinga, Wenn die Wajfen schweigen (Basel, 1945), p. 95: "Man
muss eigentlich bedauern, dass die Kulturen, die sich auf der Grundlage der
griechischen Antike aufbauten, nicht an Stelle des Wortes Demokratie jenes
andere ubernommen haben,' das in Athen auf Grund der geschichtlichen Entwick
lung besondere Achtung erweckte und ausserdem den hier wesentlichen Gedanken
einer guten Regierungsform besonders rein zum Ausdruck brachte: das Wort
'Isonomia,' Gleichheit der Gesetze. Dies Wort hatte sogar einen unsterblichen
Klang.... Aus dem Worte 'Isonomia' spricht weit deutlicher und unmittel
barer als aus 'Demokratia' das Ideal der Freiheit; auch ist die in der Bezeich
nung 'Isonomia' enthaltene These nichts Unerflillbares, wie dies bei 'Demokratia'
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der Fall ist. Das wesentliche Prinzip des Rechtsstaates ist in diesem Wort biindig
und klar wiedergegeben."

13. In the Italian dictionary by John Florio, World oj Wordes (London, 1598).
14. Titus Livius, Romane Historie, trans. Philemon Holland (London, 1600),

pp. 114, 134, and 1016.
15. The Oxjord English Dictionary, s.v. "Isonomy~" gives instances of use in

1659 and 1684, each suggesting that the term was then in fairly common use.
16. The earliest preserved use of the word "isonomia" seems to be that by

Alcmaeon about 500 B.C. (H. Diels, Die Fragmente der Vorsokratiker [4th cd.;
Berlin, 1922], Vol. I, p. 136, Alkrnaion, Frag. 4). As the use is metaphorical,de
scribingisonomy as a condition of physical health, it suggests that the term was
well established by then.

17. E. Diehl, Anthologia Iyrica Graeca (3d ed.; Leipzig, 1949), Frag. 24. Cf. E.
Wolf, "Mass und Gerechtigkeit bei Solon," Gegenwartsprobleme des internationa
len Rechtes und der Rechtsphilosophie: Festschrift jur Rudolf Laun (Hamburg,
1953); K. Freeman, The Work and Life oj Solon (London, 1926); W. J. Wood
house, Solon, the Liberator (Oxford, 1938); and K. Hann, Solon, Staatsmann und
Weiser (Vienna, 1948).

18. Ernest Barker, Greek Political Theory (Oxford, 1925), p. 44. Cf. Lord Ac
ton, Hist. oj Freedom, p. 7, and P. Vinogradoff, Collected Papers (Oxford, 1928),
II, 41.

19. Cf. G. Busolt, Griechische Staatskunde (Munich, 1920), 1,417; J. A. O.
Larsen, "Cleisthenes and the Development of the Theory of Democracy at
Athens," Essays in Political Theory Presented to George H. Sabine (Ithaca, N.Y.:
Cornell University Press, 1948); V. Ehrenberg, "Isonomia," in Pauly's Real
Encyclopaedie der classischen Altertumswissenschajt, Suppl. VII (1940), and his
articles "Origins of Democracy," Historia, I (1950), esp. 535, and "Das Harmo
dioslied," Festschrift Albin Lesky ("Wiener Studien," Vol. LXIX), esp. pp. 67-69;
G. Vlastos, "Isonomia," American Journal oj Philology, Vol. LXXIV (1953);
and J. W. Jones, The Law and Legal Theory oj the Greeks (Oxford: Oxford Uni
versity Press, 1956), chap. vi.

The Greek skolion mentioned in the text will be found in two versions in Diehl,
op. cit., Vol. II, skolia 10 (9) and 13 (12). A curious illustration of the appeal of
these songs celebrating isonomia to late eighteenth-century English Whigs is
the "Ode in Imitation of Callistratus" by Sir William Jones (whom we mentioned
earlier as the link betwe~n the political views of the Whigs and the evolutionary
tradition in linguistics (see his Works [London, 1807], X, 391), which is headed
by the Greek text of the skolion and, after twenty lines in praise of Harmodios
and Aristogiton, continues:

"Then in Athens all was Peace,
Equal Laws and Liberty:

Nurse of Arts, and eye for Greece!
People valiant, firm, and free!

Not less glorious was thy de~d,

Wentworth, fix'd in Virtue's cause;
Not less brilliant be thy meed,

Lenox, friend to Equal Laws!
High in Freedom's temple rais'd,

See Fin Maurice beaming stand,
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For collected Virtues prais'd,
Wisdom's voice, and Valour's hand!

Ne'er shall fate their eyelids close:
They, in blooming regions blest,

With Harmodius shall repose,
With Arislogilon rest."

Cf. also ibid., p. 389, the "Ode in Imitation of Alcaeus," where Jones says with
reference to the "Empress Sovereign Law"

"Smit by her sacred frown
The fiend Discrelion like a vapour sinks."

20. Herodotus Hislories iii. 80; cf. also iii. 142, and v. 37.
21. Busolt, op. cil., p. 417, and Ehrenberg, in Pauly, op. cil., p. 299.
22. Thucydides op. cil. iii. 62. 3-4 and contrast this use of the term In Its

legitimate sense with his reference to what he describes as its specious use, ibid.
iii. 82. 8; cf. also Isokrates Areopagilicus vii. 20, and Panalhenaicus xii. 178.

23. Plato Republic viii. 557bc, 559d, 561e.
24. Hyperides In Defence oj Euxenippus xxi. 5 (Minor Allic Oralors, ed. J. O.

Burtt ["Loeb Classical Library," II, 468): "h6pos En demokralla kyriot hOt n6moi
honlai." The phrase about the law being king (nom6s basileus) already occurs
much earlier.

, 25. Aristotle Politics 1287a. The translation used, in preference to the more
familiar renderings by B.10wett, is that by W. Ellis in the "Everyman" edition.

26. Ibid. 1292a.
27. How fundamental these conceptions remained for the Athenians is shown

by a law to which Demosthenes refers in one of his orations (Againsl Arislocrates
xxiii. 86; cf. also xxiv. 59) as a law "as good as ever law was." The Athenian who
had introduced it had been of the opinion that, as every citizen had an equal
share in civil rights, so everybody should .have an equal share in the laws; and
he had proposed, therefore, that "it should not be lawful to propose a law affect
ing any individual, unless the same applied to all Athenians," This became the
law of Athens. We do not know when this happened-Demosthenes referred to
it in 352 B.C. But it is interesting to see how, by that time, democracy had al
ready become the primary concept superseding the older one of equality before
the law. Although Demosthenes no longer uses the term "isonomia," his reference
to the law is little more than a paraphrase of that old ideal. On the law in ques
tion cf. J. H. Lipsius, Allisches Recht und Rechtsverjahren (Leipzig, 1905), I, 388,
and E. Weiss, Griechisches Privatrecht (Leipzig, 1923), I, 96, n. 186a; cf. also
A. H. M. Jones, "The Athenian Democracy and Its Critics," Cambridge Hislori~
cal Journal, Vol. IX (1953), and reprinted in his Athenian Democracy, p. 52: "At
no time was it legal [in Athens] to alter a law by a simple decree of the Assembly.
The mover of such a decree was liable to the famous 'indictment for illegal pro
ceedings' which, if upheld by the courts, exposed the mover to heavy penalties,"

28. Aristotle Rheloric 1354ab, trans. W. Rhys Roberts in The Works oj Aris
lotle, ed. W. D. Ross, Vol. XI (Oxford, 1924). I do not quote in the text the
passage from Politics 1317b where Aristotle mentions as a condition of liberty
that "no magistrate should be allowed any discretionary power but in a few in-

• stances, and of no consequence to public business," beca~se it occurs in a context
where he does not express his own opinion but cites the views of others. An im
portant statement of his views on judicial discretion is to be found in Nicomachean
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Ethics v. 1137b, where he argues that the judge should fill a gap in the law "by
ruling as the lawgiver himself would rule were he there present, and would have
provided by law had he foreseen the case would arise"-thus anticipating a fa
mous clause of the Swiss Civil Code.

29. T. Hobbes, Leviathan, ed. M. Oakeshott (Oxford, 1946), p. 448.
30. J. Harrington, Oceana (l656), at the beginning. The phrase occurs soon

afterward in a passage in The Leveller of 1659, quoted by Gough, op. cit., p. 137.
31. See The Civil Law, ed. S. P. Scott (Cincinnati, 1932), p. 73. On the whole

of this section see, in addition to the works .of T. Mommsen, C. Wirszubski,
Lioertas as a Political Idea at Rome (Cambridge: Cambridge University Press,
1950); and U. von Liibtow, Blute und PerJallder riimischen Freiheit (Berlin, 1953),
which came to my knowledge only after the text was completed.

32. See W. W. Buckland and A. D. McNair, Roman Law and Common Law
(Cambridge: Cambridge University Press, 1936).

33. Titus Livius Ao urbe condita ii. 1. 1: "imperia legum potentiora quam
hominum." The Latin phrase is quoted (inexactly) by Algernon Sidney (Works
[London, 1772], p. 10) and John Adams (Works [Boston, 1851], IV, 403). In
Holland's translation of Livy of 1600, quoted in n. 14 above, these words are
rendered (p. 44) as "the authority and rule oj laws, more powerful and mighty
than those of men"-the words I have italicized providing the earliest instance
known to me in which "rule" is used in the sense of "government" or "dominion."

34. Cf. W. Ruegg, Cicero und der Humanismus (Zurich, 1946), and the In
troduction by G. H. Sabine and S. B. Smith to Marcus Tullius Cicero, On the
Commonwealth (Columbus, Ohio, 1929). On Cicero's influence on David Hume
in particular see the latter's "My Own Life," Essays, I, ,2.

35. M. Tullius Cicero De legious ii. 7. 18. These "higher laws" were recog
nized by the Romans, who inscribed in their statutes a provision stating that
they were not intended to abrogate what was sacrosanct or jus (see Corwin,
op. cit., pp. 12-18, and the literature there quoted).

36. M. Tullius Cicero Pro Cluentio 53: "omnes legum servi sumus ut liberi
esse possimus." Cf. Montesquieu, Spirit oj the Laws (II, 76): "Liberty consists
principally in not being forced to do a thing where the laws do not oblige: people
are in this state only as tbey are governed by civil laws; and because they live
under those civil laws they are free." Voltaire, Pensees sur Ie gouvernement
«(Euvres completes, ed. Garnier, XXIII, 526): "La liberte consiste ane dependre
que de lois." J.J. Rousseau,Lettres lcrites deiaMontagne, LetterVI II (in The Political
Writings oj Jean Jacques .Rousseau, ed. C. E. Vaughan [Cambridge, 1915], II,
235): "There is no liberty without laws, nor where someone is above the laws:
even in the state of nature, man is free only because of the natural law, which
enjoins everyone." .

37. M. Tullius Cicero De legious iii. 122: "Magistratum legem esse loquen
tem." Cf. Sir Edward Coke in Calvin's Case (as quoted in n. 18 of chap. iv):
"Judex est lex loquens," and the eighteenth-century legal maxim, "Rex nihil
alius est quam lex agens"; also Montesquieu, Spirit oj the Laws, XI, 6 (I, 159):
"The national judges are no more than the mouth that pronounces the word of
the law, mere passive beings, incapable of moderating either its force or rigor."
The phrase was still repeated in the United States by ChiefJustice John Marshall
(Osoorn v. Bank oj United States, 22 U.S. [9, Wheaton] 738, 866), when he spoke
of judges as "the mere mouthpieces of the law" and "capable of willing n.Qthing."
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38. See M. Rostovtzeff, Gesellschajt und Wirtschajt im romischen Kaiserreich
(Leipzig, 1931), I, 49 and 140.

39. Cf. F. Oertel, "The Economic Life-of the Empire," in Cambridge Ancient
History, XII (Cambridge, 1939), esp. 270 ff., and the Appendix contributed by
the same author to R. Pohlmann, Geschichte der sozialen Frage und des Sozialis
mus in der antiken We/t (3d ed.; Munich, 1925); also von Liibtow, op. cit., pp.
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the same author's Hohe und Ende der Jurisprudenz (Freiburg, 1933).
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Camden Society, 1891-1901); G. P. Gooch, English Democratic Ideas in the Sev
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tionalism and the Changing World (Cambridge: Cambridge University Press,
1939), p. 300.

50. See Gough, op. cit., pp. 76 If. and 159.
51. This is one of the main topics of the recorded part of the Army Debates

(see Woodhouse, op. cit., pp. 336, 345, 352, 355, and 472).
52. This recurring phrase apparently derives froin Edward Coke, op. cit.,

p. 292: "Nova constitutio futuris formam imponere debet, non prreteritis."
53. See Woodhouse, op. cit., pp. 154 ff. and 353 ff.
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having of government those Laws, by which their Life and their Goods may be
most their own: It is not for having share in Government."

55. See S. R. Gardiner, The Constitutional Documents of the Puritan Revolution,
1625-1660 (3d ed.; Oxford, 1906). Much the best brief account is now to be
found in F. D. Wormuth, The Origins of Modern Constitutionalism (New York,
1949). See also W. Rothschild, Der Gedanke der geschriebenen Verfassung in der
englischen Revolution (Tiibingen, 1903); M. A. Judson, The Crisis of the Con
stitution (New Brunswick, N.J.: Rutgers University Press, 1949), and the work
by J. W. Gough quoted in n. 50 above; also cf. Oliver Cromwell, Leiters and
Speeches, ed. T. Carlyle (2d ed.; London, 1846), III, 67: "In every Government
there must be somewhat fundamental, somewhat like Magna Carta, which must
be standing and unalterable."

56. The idea of the separation of powers seems first to have appeared in 1645 ,
in a pamphlet by John Lilburne (see Pease, op. cit., p. 114), and soon after that
it occurs frequently, for instance in John Milton's Eikonoklastes (1649) (Prost
/forks, ed. Bohn [London, 1884], I, 363): "In all wise nations the legislative
power and the judicial execution of that power, have been most commonly dis
tinct, and in several hands; but yet the former supreme, the other subordinate")
and in John Sadler's Rights of the Kingdom (1649), quoted by Wormuth,op.
cit.;p. 61: "It may be much disputed, that the legislative, judicial, and executive
power should be in distinct subjects by the law of nature." The idea was very
fully elaborated by G. !-awson, dn Examination of the Political Part of Mr.
Hobbes, His uviathan (London, 1657) (see A. H. Maclean, "George Lawson and
John Locke," Cambridge Historical10urnal, Vo!. IX [1947)). Additional references
will be found in Wormuth, op. cit., pp. 59-72 and, for the later development, pp.
191-206.

57. Wormuth, op. cit., p. 71.
58. Ibid., p. 72.
59. The two main authors whom a fuller account would mainly have to con

sider are Algernon Sidney and Gilbert Burnet. The chief points relevant to us in
Sidney'sDiscoursts conctrningGovtrnment (first published in 1698) are that "liberty
solely consists in an independency upon the will of another" which connects with
the maxim "potentiora erant legum quam hominum imperia" (chap. i, sec. V,
Works of dlgernon Sydney [London, 1772], p. 10), that "laws that aim at the
public good make no distinction of persons" (ibid., p. 150), that laws_are made
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"because nations will be governed by rule and not arbitrarily" (ibid., p. 338),
and that laws "ought to aim at perpetuity" (ibid., p. 492). Of Gilbert Burnet's
numerous writings, see particularly his anonymously published Enquiry into the
Measures oj Su'bmission to the Supreme Authority etc. (1688), quoted from the
reprint in Harleian Miscellany (London, 1808), I esp. 442: "The plea for liberty
always proves itself, unless it appears that it is given up, or limited by any special
agreement.... In the management of this civil society, great distinction is to be
made between the power of making laws for the regulating the conduct of it,
and the power of executing those laws; the supreme authority must still be sup
posed to be lodged with those who have the legislative power reserved to them;
but not with those who have only the executive, which is plainly a trust when it
is separated from the legislative power." Also p. 447: "The measures of power,
and, by consequence, of obedience, must be taken from the express laws of any
state, or body of men, from the oaths that they swear; or from immemorial pre
scription, and a long possession, which both give a title, and, in a long tract of
time, make a bad one become good; since prescription, when it passes the memory
of man, and is not disputed by any other pretender, gives, by the common con
seht of all men, a just and good title. So, upon the whole matter, the degrees of
all civil authority, are to be taken either from express laws, immemorial customs,
or from particular oaths, which the subjects swear to their princes; this being

,still to be laid down for a principle, that, in all the disputes between power and
liberty, power must always be proved, but liberty proves itself; the one being
founded upon positive law, and the other upon the law of nature." P. 446: "The
chief design of our whole law, and all the several rules of our constitution, is to
secure and maintain our liberty." It was to this tract that a contemporary Con
tinental discoverer of English liberty such as G. Miege (see n. 2 to this chapter)
primarily referred to in his writings: Miege contended that "no subjects in the
world enjoyed so many fundamental and inheritable liberties as the people of
England" and that "their state was therefore most happy and preferable to that
of all European subjects" (op. cit., pp. 512-13).

60. This may still be said even though it now appears that the Treatise was
drafted before the revolution of 1688.

61. Cf. J. W. Gough, John Locke's Political Philosophy (Oxford, 1950). The
extent to which Locke in dealing with the points here discussed merely sum-

o marized views long expressed by lawyers of the period still deserves study. Espe
cially important in this connection is Sir Matthew Hale, who, in a manuscript
reply to Hobbes which was written about 1673 and which Locke is likely to have
kn'own (see Aubrey's letter to Locke quoted in Cranston, op. cit., p. 152), argued
that "to avoid that great uncertainty in the application of reason by particular
persons to particular instances; and so to the end that men might understand
by what rule and measure to live and possess; and might not be under the
unknown arbitrary uncertain reason of particular persons, has been the prime
reason, that the wiser sort o'f the world have in all ages agreed upon some certain
laws and rules and methods of administration of common justice, and these to
be as particular and certain as could be well thought of" ("Sir Mathew Hale's
Criticisms on Hobbes's Dialogue of the Common Laws" printed as appendix to
W. S. Holdsworth, A History oj English Law [London, 1924), V, 503).

62. J. Locke, The Second Treatise oj Civil Government, ed. J. W. Gough (Ox
ford, 1946), sec. 22, p. 13.
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68. See J. N. Figgis, The Divine Rights of Kings, p. 242; W. S. Holdsworth,

Some Lessons from Our Legal History (New York 1928), p. 134; and C. E.
Vaughan, Studies in the History of Political Philosophy before and after Rousseau
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70. Ibid., sec. 159, p. 80.
71. Ibid., sec. 22, p. 107.
72. Cf. G. M. Trevelyan, English Social History (London, 1942), pp. 245 and

350 if., esp. p. 351: "The specific work of the earlier Hanoverian epoch was the
establishment of the rule of law; and that law, with all its grave faults, was at
least a law of freedom. On that solid foundation all our subsequent reforms were
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73. On the significance of this event see particularly W. S. Holdsworth, A
History of English Law, X (London, 1938), esp. 647: "As the result of all these
consequences of the independence of the courts, the doctrine of the rule or
supremacy of the law was established in its modern form, and became perhaps
the most distinctive, and certainly the most salutary, of all the characteristics
of English constitutional law,"

74. Its influence was revived in the nineteenth century by the dramatic ac
count given of the episode in T. B. Macaulay's History of England, chap. XXII
("Everyman" ed., IV, 272-92).

75. Cf. also Daniel Defoe, The History of the Kentish Petition (London, 1701),
and his so-called Legion's Memorial of the same year, with its concluding asser· '
tion that "Englishmen are no more to be slaves to Paraliaments, than to Kings"
(The Works of Daniel Defoe [London, 1843], III, 5). See on this C. H. McIlwain,
Constitutionalism: Ancient and Modern (Ithaca, N.Y.: Cornell University Press,
1947), p. 150.

76. Cf., for instance, Sir Alfred Denning, Freedom under the Law (London,
1949), where he says with respect to the Continental doctrine "Nullurn crimen,
nulla poena sine lege": "In this country, however, the common law has not
limited itself in that way. It is not contained in a code but in the breast of the·
judges, who enunciate and develop the principles needed to deal with any new
situations which arise," gee also S. Glaser, "Nullurn crimen sine lege,"10urnal 0)
Comparative Legislation and International Law, 3d ser., Vol. XXIV (1942). In the
form quoted, the Latin maxim dates only from the end of the eighteenth century
(see below, chap. XIII, n. 22), but there was current in eighteenth-century
England the similar expression: "Ubi non est lex ibi non est transgressio."

77. The Works of Samuel10hnson (London, 1787), XIII, 22, reporting a speech
of Mr. Campbell in the Corn Bill Debate of the House of Commons on November
26,1740. Cf. E. L. McAdam, Dr.10hnson and the English Law (Syracuse, N.Y.:
Syracuse University Press, 1951), p. 17..

78. Thus Lord Camden's opinion is sometimes quoted. The only statement
of his expressing substantially the same view that I can find occurs in Entick v.
Carrington (1765) (T. B. Howell's State Trials, XIX, 1073): "With res£ect to the
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argument of state necessity, or a distinction that has been aimed at between
states offences and others, the common law does not understand that kind of
reasoning, nor do our books take notice of any such distinctions."

79. What finally decided this incorporation into Tory doctrine was probably
Henry Saint-John Bolingbroke, A Disurtation upon Partin (1734), with its
acceptance of the contrast between a "government by constitution" and a
"government by will" (Letter X [5th ed.; London, 1739], p. Ill). .

80. Cf. W. S. Holdsworth, A History of English Law, X, 713: "If a lawyer,.a
statesman, or a political philosopher of the eighteenth century had been asked
what was, in his opinion, the most distinctive feature of the British constitution,
he would have replied that its most distinctive feature was the separation of the
powers of the different organs of government." Yet even at the time that Mon
tesquieu popularized the conception on the Continent, it was true of the actual
situation in England only to a limited degree.

81. In addition to the passage quoted later on in the text, see particularly D.
Hume, Essays, I, "Of the Origin of Government," 117; "Of Civil Liberty," p.
161; and especially "Of the Rise and Progress of the Arts and Sciences," p. 178,
where he argues: "All general laws are attended with inconveniencies, when
applied to particular cases; and it requires great penetration and experience, both
to perceive that these inconveniencies are fewer than what results from full dis-

. ,cretionary powers in every magistrate; and also to discern what general laws are,
upon the whole, attended mith fewest inconveniencies. This is a matter of so
great difficulty, that men have made some advances, even in the sublime arts of
poetry and eloquence, where a rapidity of genius and imagination assist their
progress, before they arrived at any great refinement in their municipal laws,
where frequent trial and diligent observation can alone direct their improve
ments." CE. also Enquiry concerning tht Principln of Morals, Essays II, 179-96,
256, and 272-78. As Hume is often represented as a Tory, it deserves notice that
he himself stated that "my views of things are more conformable to Whig prin
ciples; my representations ofptrsons to Tory prejudices" (quoted in E. C. Moss
ner, Lift of David Humt [London, 1954], p. 311; see also ibid., p. 179, where
Hume is described as a "'Revolution Whig,' though not of the dogmatic
variety.")

82. F. Meinecke, Dit Entsllhung dn Historismus (Berlin, 1936), I, 234.
83. D. Hume, History of England, V (London, 1762), p. 280.
84. For the manner in which Adam Smith accepts the separation of powers

and its justification as a matter of course see W.o.N., Book V, chap. i, Part II
(II, 213-14). An earlier incidental reference· to these problems (ibid., p. 201), in
which Smith briefly explains that in England "the public safety does not require,
that the sovereign is trusted with any discretionary power," even for suppressing
"the rudest, the most groundless, and the most licentious remonstrances," be
cause he is "secured by a well-regulated army" has provided the occasion
for an important discussion of this unique situation by one of the acutest foreign
students of the British Constitution: J. S. de Lolme in his Constitution of England
(1784) (new ed., London, 1800), pp.436-441, represents it as "the most charac
teristic circumstance in the English government, and the most pointed proof
that can be given of the true freedom which is the consequence of its frame,"
that in England "all the individual's actions are supposed to be lawful,'till that
law is pointed out which make them to be otherwise." He then goes on to say
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"The foundation of that law principle, or doctrine, which confines the exertion
of the power of the government to such cases only as are expressed by a law in
being" and which, though tracing back to Magna Carta, was put into actual
force only by the abolition of the Star Chamber, with the result that "it has
appeared by the event, that the very extraordinary restriction upon the govern
ing authority we are alluding to, and its execution, are no more than what the
intrinsic situation of things, .and the strength of the constitution, can bear."
(Note how this passage is evidently influenced by the exposition of Hume quoted
in the text.)

Many similar statements from the period could be quoted, but two particu
larly characteristic ones must suffice. The first is from John Wilkes's The Norlh
Brilon, Vol. LXIV (September 3, 1768; quoted by C. K. Allen, Law and Orders
[London, 1945] p. 5): "In a free government, these three powers ever have been,
at least ever ought to be, kept separate: because, were all the three, or any two
of them, to be united in the same person, the liberties of the people would be,
from that moment, ruined. For instance, were the legislative and executive
powers united in the same magistrate, or in the same body of magistrates, there
could be no such thing as liberty, inasmuch as there would be great reason to
fear lest the same monarch, or senate, should enact tyrannical laws in order to
execute them in a tyrannical manner. Nor could there, it is evident, be such a
thing as liberty, were the judiciary power united either to the legislative or to
the executive. In the former case, the life and liberty of the subject woOuld be
necessarily exposed to the most imminent danger, because then the same person
would be both judge and legislator. In the latter, the condition of the subject
would be no less deplorable, for the very same person might pass a cruel sentence
in order, perhaps, to execute it with still greater cruelty."

The second passage occurs in the Leiters of Junius (1772), Letter 47, dated
May 25, 1771, ed. C. W. Everett (London, 1927), p. 208: "The government of
England is a government of law. We betray ourselves, we contradict the spirit of
our laws, and we shake the whole system of English jurisprudence, whenever we
intrust a discretionary power over the life, liberty, or fortune of the subject, to
any man or set of men whatsoever upon a presumption that it will not be
abused."

85. Sir William Blackstone, Commentaries on the Laws oj England (London,
1765), I, 269: "In this distinct and separate existence of the judicial power in a
peculiar body of men, nominated indeed, but not removable at pleasure, by the
Crown, consists one main preservative of public liberty; which cannot subsist
long in any state, unless the administration of common justice be in some degree
separated both from the legislative and also from the executive power. Were it
joined with the legislative, the life, liberty, and property of the subject would
be in the hands of arbitrary judges, whose decisions would be then regulated only
by their own opinions, and not by any fundamental principles of law; which,
though legislatures may depart from them, yet judges are bound to observe."

86. Ibid., p. 44.
87. See particularly Edmund Burke, Speech on the MOlion Made in the House

of Commons, lhe 7th of February, 1771, Relative to the Middlesex Elections, in
Works, passim.

88. E. Barker, Traditions of CiVility (Cambridge: Cambridge !!niversity
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Press, 1948), p. 216. Note also the interesting account, ibid., pp. 245 and 248, of
A. V. Dicey's admiration for Paley.

89. W. Paley, TM Principles of Moral and Political Philosophy (1785) (Lon
don, 1824), pp. 348 fr.

90. Macaulay's success in making the achievement of. the constitutional
struggles of the past once more a living possession of every educated Englishman
is now rarely remembered. But see the Times Literary Supplement, January 16,
1953, p. 40; "He did for our history what Livy did for the history of Rome; and
he did it better." Cf. also Lord Acton's remark, Hist. Essays, p. 482, that
Macaulay "had done more than any writer in the literature of the world for the
propagation of the Liberal faith, and he was not only the greatest, but the most
representative Englishman then [1856] living."

91. In some respects even the Benthamites could not but build on and improve
the old tradition which they did so much to destroy. This applies certainly to
John Austin's efforts to provide sharp distinctions between true general "laws"
and "occasional or particular commands" (see Lectures on Jurisprudence [5th ed.;
London, 1885], I, 92).

92. Richard Price, Two Tracts on Civil Liberty etc. (London, 1778), p. 7.
93. Richard Price, Observations on the Importance of the American Revolution,

: •. to Which Is Added a Letterfrom M. Turgot (dated March 22, 1778) (London,
1785), p. 111.

94. W. S. Holdsworth, A History of English Law, X, 23.

CHAPTER TWELVE

The American Contribution: Constitutionalism

The quotation at the head of the chapter is taken from Lord Acton, Hist. of
Freedom, p. 55.

1. E. Mims, Jr., The Majority of tM People (New York, 1941), p. 71.
2. E. Burke, "Speech on Conciliation with America" (1775), in Worlcs III, 49.

The predominant influence of English ideals on the American Revolution seems
even more striking to the Continental European student than to contemporary
American historians; C£. particularly O. Vossler, Die amerilcanischen Reoolutionsi
deale in ihrem Verhiiltnis zu den europiiischen (Beiheft 17 to the Histarische
Zeitschrift) (Munich, 1929); but see also C. H. McIlwain, The American Revolu
tion (New York, 1923), esp. pp. 156-60 and 183-91.

3. Cf., e.g., the reply given by the Massachusetts legislature to Governor
Bernard in 1769 (quoted by A. C. McLaughlin, A Constitutional History of the
United States [New York, 1935], p. 67, from Massachusetts State Papers, pp. 172
73), in which it is argued that "no time can better be employed, than in the
preservation of the rights derived from the British constitution, and insisting
upon points, which, though your Excellency may consider them as nonessential,
we esteem its best bulwarks. No treasure can be better expended, than in secur
ing that true old English liberty, which gives a relish to every other enjoyment."
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4. Cf. [Arthur LeeJ, The Political Detection . .. , Leiters signed Junius Ameri
canus (London, 1770), p. 73: "In principle, this dispute is essentially the same
with that which subsisted in the last Century between the people of this Country
and Charles the First.... The King and the House of Commons may differ in
name, but unlimited power makes them in effect the same, except that it is in.
finitely more to be dreaded in many than in one"; and E. Burke, An AppealJrom
the New to the Old Whigs (1791), in Works, VI, 123, where he. speaks of the
Americans standing at the time of the Revolution "in the same relation to Eng
land, as England did to King James the Second, in 1688." On the whole issue
see G. H. Guttridge, English Whiggism and the American Revolution (Berkeley:
University of California Press, 1942).

5. Lord Acton, Lectures on Modern History (London, 1906), p. 218.
6. See C. Rossiter, Seedtime oj the Republic (New York, 1953), p. 360, where

he quotes from the Newport Mercury of May 19, 1766, a toast of "A Son of Liberty
in Bristol County, Mass.": "Our toast in general is,-Magna Charta, the British
COnJtitlition,-pl'IT and Liberty forever!"

7. Acton, Hist. oj Freedom, p. 578.
8. An excellent brief llUmmary of the influence of these ideas is given in R. A.

Humphreys, "The Rule of Law and the American Revolution," Law ~uarterly

Review, Vol. LIB (1937). See also J. Walter Jones, "Acquired and Guaranteed
Rights," in Cambridge Legal Essays (Cambridge: Cambridge University Press,
1926); C. F. Mullett, Fundamental Law and the American Revolution, 1760-1776
(Columbia University thesis; New York, 1933); and A. M. Baldwin, The New
England Clergy and the American Revolution (Durham, N~C.: Duke University
Press, 1928); and cf. Lord Acton's remark, Hist. oj Freedom, p. 56, that the
Americans "did more; for having subjected all civil authorities to the popular
will, they surrounded the popular will with restrictions that the British legisla..
ture would not endure." ,

9. The expression "fixed constitution," constantly used by James Otis and
Samuel Adams, apparently derives from E. de Vattel, Law oj Nations (London,
1797), Book I, chap. 3, sec. 34. The best-known statement of the conceptions
discussed in the text occurs in the "Massachusetts Circular Letter of February
11, 1768 (quoted in W. MacDonald, Documentary Source Book oj American His
tory [New York, 1929J, pp. 146-50), the most significant paragraph of which is
as follows: "The House have humbly represented to the ministry, their own senti
ments, that His Majesty's high court of parliament is the supreme legislative
power over the whole empire: that in all free states the constitution is fixed, and
as the supreme legislative derives its power and authority from the constitution,
it cannot overleap the bounds of it, without destroying its own foundation;
that the constitution ascertains and limits both sovereignty and allegiance, and,
therefore, his Majesty's American subjects, who acknowledge themselves bound
by the ties of allegiance, have an equitable claim to the full enjoyment of the
fundamental rules of the British constitution; that it is an essential, unalterable
right, in nature, engrafted into the British constitution, as a fundamental law,
and ever held sacred and irrevocable by the subjects within the realm, that what
a man has honestly acquired is absolutely his own, which he may freely give,
but cannot be taken from him without his consent; that the American subjects
may, therefore, exclusive of any consideration of charter rights, with a decent
firmness, adapted to the character of free men and subjects, assert this natural
and constitutional right." -
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10. The p~rase most commonly used was "limited constitution," into which
form the idea of a constitution limiting the powers of government had been con
tracted. See especially the Federalist No. LXXVIII, ed. M. Belolf (Oxford 1948),
p. 397, where Alexander Hamilton gives the following definition: "By a limited
constitution, I understand one which contains certain speci6ed exceptions to the
legislative authority; such, for instance, as that it shall pass no bills of attainder,
no ex post facto laws, and the like. Limitations of this kind can be preserved in
practice no other way than through the medium of the courts of justice; whose
duty it must be to declare all acts contrary to the manifest tenor of the constitu
tion void. Without this, all the reservations of particular rights or privileges
would amount to nothing."

11. Cf. J. Walter Jones, op. cit., pp. 229 f.: "By the time of the dispute 'with
the Mother Country the colonists were therefore well acq uainted with two ideas
more or less strange to the general trend of English legal thought-the doctrine
of the rights of man, and the possibility or even necessity (for they were now
struggling against a Parliament) of limiting legislative power by a written con
stitu tion."

For the whole of the following discussion I am indebted mainly to two Ameri
can authors, C. H. McIlwain and E. S. Corwin, whose chief works may be listed
here instead of many detailed references:
, C. H. McIlwain, The High Court of Parliament and Its Supremacy (New
Haven: Yale University Press, 1910); The American Revolution (New York,
1923); "The English Common Law Barrier against Absolutism," American His
torical Review, Vol. XLIX (1943-44); Constitutionalism and the Changing World
(Cambridge: Cambridge University Press, 1939); Constitutionalism, Ancient and
Modern (rev. ed.; Ithaca, N.Y.: Cornell University Press, 1947).

E. S. Corwin, The Doctrine of Judicial Review (Princeton: Princeton Univer
sity Press, 1914); The Constitution and What It Means Today (Princeton: Prince
ton University Press (1920); 11th ed., 1954); "The Progress of Constitutional
Theory between the Declaration of Independence and the Meeting of the Phila
delphia Convention," American Historical Review, Vol. XXX (1924-25); "Judi.
cial Review in Action," University of Pennsylvania Law Review, Vol. LXXIV
(1925-26); "The 'Higher Law' Background of American Constitutional Law,"
Harvard Law Review, Vol. XLII (1929) (reprinted in the "Great Seal Books"
[Ithaca, N.Y.: Cornell University Press, 1955]); Liberty against Gooernment (Bat
on Rouge: Louisiana State University Press, 1948); and his edition of The Con
stitution of the United States of America: Analysis and Interpretation (Washing
ton: Government Printing Office, 1953). Several of the articles mentioned and

. some still to be quoted are conveniently colle£ted in Selected Euays on Comlitu
. tional Law, ed. by a Committee of the Association of American Law Schools,

Vol. I (Chicago, 1938).
12. Cf. Humphreys, op. cit., p. 90: "The very definition ofliberty was freedom

from arbi trary rule." ,
13. On the derived character of the power of all representative assemblies in

the process of constitution-making see particularly McLaughlin, op. cit., p. 109.
14. See above, chap. iv, sec. 8, and chap. vii, sec. 6, and cf., on the whole

subject, D. Hume, Treatise, (II, 300-304).
15. See John Lilburne's Legal Fundamental Liberties of 1649 (partially re

printed in Puritanism and Liberty, ed. A. S. P. Woodhouse [Chicago: University
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of Chicago Press, 1951], p. 344), where, in providing for what we would call a
constitutional convention, he explicitly stipulated that "those persons ought not
to exercise any legislative power, but only to draw up the foundations of a just
government, and to propound them to the wdl-aff'e.cted people in every country,
to be agreed to. Which agreement ought to be above law, and therefore the
bounds, limits, and extent of the people's legislative'deputies i'n parliament, con.
tained in the Agreement, [ought] to be drawn up into a formal contract to be
mutually signed," Significant in this connection is also the resolution of the
Concord, Massachusetts, town meeting of October 21, 1776 (reprinted in S. E.
Morison, Sources and Documents Illustrating tluAmerican Revolution [Oxford:
Oxford University Press, 1923], p. 177), which declared that the legislative was
no proper body to form a constitution, "first, because we conceive that a Con
stitution in its proper idea intends a system of principles established to secure
the subject in the possession and enjoyment of their rights and privileges against·
any encroachments of the governing part. Second, because the same body that
forms a Constitution have of consequence a power to alter it. Third, because a
Constitution alterable by the Supreme Legislative is no security at all to the
subject against any encroachment of the governing part on any, or on all· the
rights and privileges," It was, of course, largely the wish to prevent the ultimate
authority from concerning itself with particulars, much more than its technical
impracticability, that led the fathers of the American Constitution unanimously
to reject direct democracy of the kind that had existed in ancient Gree(;e.

16. D. Hurne, Treatise, II, 300; d. also ibid., p. 303.
17. Cf. above~ chap. xi, especially nn. 4 and 6.
18. On the conception of legitimacy cf. G. Ferrero, Tlu Principles of Power

(London, 1942).
19. This is not true of the original concept of sovereignty as introduced by,

Jean Bodin. Cf. C. H. McIlwain, Constitutionalism and tlu Changing World,
chap. ii.

20. As has been stressed by D. Hume and a long line of theorists down to F.
Wieser and his fullest elaboration of the idea in Das Geset7. der Macht (Vienna,
1926).

21. See Roscoe Pound, Tlu Development of Constitutional Guarantees of Liberty
(New Haven: Yale University Press, 1957). There exist~ an important Gennan
literature on the origin of the Bills of Rights, of which the following may be men·
tioned here: G. Jellinek, Die Erlcliirung der Menschm- und Burgerrechte (3d ed.;
Munich, 1919), cd. W:Jellinek (which contains a survey of the discussions since
the first publication of the work in 1895); J. Hashagen, "Zur Entstehungsge
schichte der nordamerikanischen Erklarungen der Menschenrechte," ZeitschriJt
fur die gesamte Staatswimnschaft, Vol. LXXVIII (1924); G. A. Salander, Pom
Werden der Menschenrechte (Leipzig, 1926); and O. Vossler, "Studien zur Erk.
larung der Menschenrechte," Historisclu ZeitschriJt, Vol. CXLII (1930).

22. W. C. Webster, "A Comparative Study of the State Constitutions of the
American Revolution," Annals of the American Academy of Political and Social
Science, IX (1897),415.

23. Ibid., p. 418.
24. Constitution of Massachusetts (1780), Part I, Art. XXX. Though this

clause does not yet appear in the original draft by John Adams, it is entirely in
the spirit of his thinking.
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25. For a discussion of the relationship see the works quoted in n. 21 above.
26. Cf. Webster, op. cit., p. 386: "Each of these instruments declared that no '

one should be deprived of his liberty except by law or by judgment of his peers;
that every one"when prosecuted, should be entitled to a copy of the indictment
brought against him, as well as to the right of procuring counsel and evidence:
and that no one should be compelled to give evidence against himself. They all
carefully guarded the right of trial by jury; guaranteed freedom of the press and
free elections; forbade general warrants and standing annies in times of peace,
forbade the granting of titles of nobility, hereditary honors and exclusive privi
leges. All of these instnunents, ,except those of Virginia and Maryland, guaran
teed the rights of assembly, petition, and instruction of representatives. All ex
ceptthose of Pennsylvania and Vermont forbade the requirement of excessive
bail, the imposition of excessive fines, the infliction of unusual punishments, the
suspension of laws by any other authority than the legislature, and taxation
without representation." .

27. Constitution of North Carolina, Art. XXIII. Cf. Constitution of Mary
land, "Declaration o£.Rights," Art. 41: "That monopolies are odious, contrary
to the spirit of a free government and the principles of commerce, and ought not
to be suffered." .

28. See espedally the Massachusetts Constitution, Part ·1, "Declara,tion of
,Rights," Art. XXX: "In the government of this Commonwealth, the legislative
department shall never .exercise the exec;utive and judicial powers, or either of
them; the executive shall never exercise the legislative and judicial powers, or
either of them; .•• to the end it may be a government oflaws, and not ofmen."

29. Constitution of Massachusetts, Art. XXIV.
30. The phrase occurs first in the draft of the Virginia Declaration of Rights

of May, 1776, by' George Mason (see K. M. Rowland, Th~ Lif~ of G~org~ Mason
[New York, 1892j, pp. 435 ff.) and then as sec. 15 of the declaration as adopted.
See also the Constitution of New Hampshire, Art. XXXVIII, and that of Ver
mont, Art. XVIII. (Since there seems to exist no collection of the state constitu
tions in force in 1787, I am using Th~ Constitutions of Al/tM Unit~dStates [Lex
ington, Ky., 1817], which does not ih all instances give the dates of the texts
printed. In consequence, some of the references given in this and in the last
few notes may refer to amendments later. than the federal Constitution.) On the
origin of this clause see G. Stourzh's forthcoming book, TM PUNuit of Gr~atness.

31. Webster, op. cit., p. 398.
32. C£.. J. Madison at the end of the F~d"alist, No. XLVIII: "A mere de

marcation on parchment of the constitutional limits of the several departments,
. is not a sufficient guard against those encroachments which lead to a tyrannical
• concentration of all the powers of government in the same hands."

33. John Jay is quoted (by M. Oakeshott, "Rationalism in Politics," Cam
!Jridg~ Journal, I [1947], 151) as saying in 1777: "The Americans are the first
people whom Heaven has favoured with an opportunity of deliberating upon,
and choosing the fonns of government under which they ~hould live. All other
constitutions have derived their existence from violence or accidental circum
stances, and are therefore probably more distant from their perfection," But
compare John Dickinson's emphatic statement in the Philadelphia Convention
(M. Farrand [ed.j, Th~ Records of t"~ F~d"alConvention of 1787 [rev. ed.; New
Haven: Yale University Press 1937j, under the date of August 13, II, 278):
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"Experience must be our only guide. Reason may mislead us. It was not Reason
that discovered the singular and admirable mechanism of the English Constitu
tion. I t was not Reason that discovered .•• the odd and in the eye of those
who are governed by reason, the absurd mode of trial by Jury. Accidents prob
ably produced these discoveries, and experience has given a sanction to them.
This is then our guide." ,

34. James Madison in the Philadelphia Convention mentioned as the chief
objects of national government, "the necessity of providing more effectively for
the security of private rights and the steady dispensation of justice. Interference
with these were evils which had more, perhaps, than anything else produced this
convention" (Records of th~ F~d"al Constitution, I, 133). Cf. also the famous
passage quoted by Madison in the Fd~ralist, No. XLVIII, p. 254, from Thomas
Jefferson's Not~s on th~ Stat~ of Virginia: "All the powers of government, legis
lative, executive, and judiciary, result to the legislative body. The concentrating
these in the same hands, is precisely the definition of despotic government. It
will be no alleviation that these powers will be exercised by a plurality of hands,
and not by a single one. One hundred and seventy-three despots would surely
be as oppressive as one. Let those who doubt it, turn their eyes on the republic
of Venice. As little will it avail us, that they are chosen by ourselves. An elutiDt
dnpotism was not the government we fought for; but one which should not only
be founded on free principles, but in which the powers of government should be
so divided and balanced among several bodies ofmagistracy, as that no one could
transcend their legal limits, without being effectually checked and restrained
by the others.... [The branches other than the legislature] have accordingly,
in many instances decid~d rights, which should have been left to judiciary con
trov"sy, and th~ dirution of th~ ~xecutiv~, during th~ who/~ tim~ of tMir session, is
buoming habitual andfamiliar."-R. A. Humphreys' conclusion (op. cit., p. 98),
is true, therefore, even of Jefferson, the idol of the latter doctrinaire democrats:
"Such was the republic which the authors of the Federal Constitution tried to
build. They were concerned not to make America safe for democracy, but to
make democracy safe for America. From Lord ChiefJustice Coke to the Supreme
Court of the United States is a long way, but a clear one. The controlling rule of
law which the seventeenth century set above King or Parliament, which the
Puritans exalted in matter both civil and ecclesiastical, which the philosophers
saw as the governing principle of the universe, which the colonists invoked against
the absolutism of Parliament, this was now made the essential principle of
federation."

35. E. S. Corwin, Am"ican Historical &vim, XXX (1925), 536; the passage
continues: "It remained f.or the Consti~utional Convention, however, while it
accepted Madison's main idea, to apply it through the agency of judicial review.
Nor can it be doubted that this determination was assisted by a growing com
prehension in the Convention of the doctrin~ of judicial review."

36. Lord Acton, Hist. of Fr~~dom, p. 98.
37. Cf. my essay on "The Economic Conditions of Inter-State Federalism,"

N~w Commonw~alth ~uart"ly, Vol. V (1939), reprinted in my Individualism and
Economic Ord" (London and Chicago, 1948).

38. F~d~ralist, No. LXXXIV, ed. Beloff, pp. 439 ff.
39. An even clearer statement of this view than in the passage by Hamilton

quoted in the text is that by James Wilson in the debate on the COllstitution in
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the Pennsylvania convention (The Deoates in the Several State Comentions, on
the Adoption of the Federal Constitution, ed. J. Elliot [Philadelphia and Washing
ton, 1863], II, 436): He described a bill of rights as "highly imprudent" because
"in all societies, there are many powers and rights which cannot be particularly
enumerated. A bill of rights annexed to a constitution is an enumeration of the
powers reserved. Ifwe attempt an enumeration, everything that is not enumerat
ed is presumed to be given." James Madison, however, seems from the begin
ningto have held the view which ultimately prevailed. In an important letter to
Jefferson, dated October 17, 1788 (quoted here from The Complete Madison, ed.
S. K. Padover [New York, 1953], p. 253), too long to reproduce here in full, he
wrote: "My own opinion has always been in favor of a bill of rights; provided it
be so framed as not to imply powers not meant to be included in the enumera
tion...• The invasion of private rights is chiefly to be apprehended, not from
acts of Government contrary to the sense of its constituents, but from acts in
which the Government is the mere instrument of the major number of the Con
stituents. This is a truth of great importance but not yet sufficiently attended to.
• • • What use then it may be asked cah a bill of rights serv.e in popular Govern
ments? .. 1. The political truths declared in that solemn manner acquire by
degrees the character of fundamental maxims of free Government, and as they
become incorporated with the national sentiment, counteract the impulses of
interest and passion... ."

40. John ¥arshall in F/~tcher v. Peck, 10 U.S. (6, Cranch), 48 (181O).
41. Joseph Story, Commentaries on the Constitution (Boston, 1833), III,

718-20.
42. Cf. L. W. Dunbar, "James Madison and the Ninth Amendment," Fir

ginia Law Review, Vol. XLII (1956). It is significant that even the leading au
thority on the American Constitution misquotes in a well-known essay (E. S.
Corwin, "The 'Higher Law' Background etc." [1955 reprint], p. 5) the text of
the Ninth Amendment and reprints the misquotation twenty-five years later,
apparently because nobody had noticed the substitution of a phrase of six words
for one of eleven in the authentic text!

43. This admiration was widely shared by nineteenth-century liberals such
as W. E. Gladstone, who once described the American Constitution as "the
most wonderful work ever struck off at a given time by the brain and purpose of

"men.
44. C. H. McIlwain, Constitutionalism and the Changing World, p. 278; ef.

E. S. Corwin, "The Basic Doctrine of American Constitutional Law" (1914),
reprinted in Selected Essays on Constitutional Law, I, 105: "The history ofjudicial

, review is, in other words, the history of constitutional limitations." See also G.
Dietze, "America and Europe-Decline and Emergence of Judicial Review,"
Yirginia Law ~"iew, Vol. XLIV (l958).

45. All the argwnentssupporting the denial have recently been marshaled in
detail in W. W. Crosskey, Politics and the Constitution in the History of tM
United States (Chicago: University of Chicago Press, 1953).

46. See mainly Alexander Hamilton in the Federalist, No. LXXVIII, p. 399:
"Whenever a particular statute contravenes the constitution it will be the duty
of the judicial tribunals to adhere to the latter, and disregard the former"; also
James Madison, Deoates and Procudings in the Congress, I (Washington, 1834),
439, where he declares that the courts would "consider themselves in a peculiar
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manner the guardians of those rights; they will bean impenetrable bulwark
against every assumption of power in the Legislative or Executive: they will be
naturally led to resist every encroachment upon rights expressly stipulated for
in the Constitution by the declarationof rights," and his later statement in a letter
to George Thompson, dated June 30, 1825 (quoted in The Complete Madison,
ed. S. K. Padover. p. 344): "No doctrine can be sound that releases a Legislature
from the controul of a constitution. The latter is as much a law to the fortner,
as the acts of the former are to individuals and although always liable to be ale
tered by the people who formed it, is not alterable by any other authority; cer
tainly not by those chosen by the people to carry it into effect. This is so vital
a principle, and has been 80 justly the pride of our popular Government, that a
denial of it cannot possibly last long or spread far." Further, Senator Mason's
and Gouverneur Morris' statements in the congressional discussion of the repeal
of the judiciary act of 1801 quoted in McLaughlin, op. cit., p. 291, and James·
Wilson's Lectures delivered in 1792 to students of the Universi ty of Pennsylvania
(Works, ed. J. D. Andrews [Chicago, 1896), 1,416-17), in which he presents ju
dicial review as "the necessary result of the distribution of power, made, by the
constitution, between the legislative and the judicial departments."

47. Even the most critical recent survey by Crosskey, op. cit., 11,943, sums
up the situation by saying that "some evidence has been found, that the basic
notion of judicial review had some acceptance in America, in the Colonial
period."

48. Marbury v. Madison,S U.S. (1 Cranch), 137 (1803); only a few passages
from this famous decision can be quoted here: "The Government of the United
States has been emphatically termed a government of laws, and not of men.
It will certainly cease to deserve this high appellation if the laws furnish no
remedy for the violation of a vested legal right.••• The question, whether an,
Act, repugnant to the constitution can become the law of the land, is a question
deeply interesting to the United States, but, happily, not of an intricacy propor
tioned to its interest. It seems only necessary to recognize certain principles sup
posed to have been long and well established, to decide it.••• The powers of the
legislature are defined and limited; and that those limits may not be mistaken
or forgotten, the constitution is written. To what purpose are powers limited,
and to what purpose is that limitation committed to writing, if these limits may,
at any time, be passed by those intended to be restrained? The distinction be
tween a government with limited and unlimited powers is abolished if those
limits do not confine the persons on whom they are imposed and ifActs prohibited
and Acts allowed are of equal obligation.••• It is emphatically the province and
duty of the judicial department to say what the law is. Those who apply the rule
to particular cases must of necessity expound and interpret that rule. If two
laws conflict with each other, the courts must decide on the operation of each."

49. Cf. R. H. Jackson, The Struggle for 1udicial Supremacy (New York,
1941), pp. 36-37, where he suggests that "this may have been the result not
merely of judicial abstinence but of the fact that there was little Congressional
legislation at least that would offend conservative minds. Laissez faire, to some
degree, was the philosophy of the legislature, as it was of the Court. It is pardy
this fact which obscured the potentialities of Marbury v. Madison and even
more of Dred Scott."

SO. On the great influence of legal thought on American politic! during the
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period see particularly Tocqueville, Democracy, I, chap. xvi, 272-80. Few facts
are more indicative of the change of atmosphere than the decline of the reputa
tion ofmen like Daniel Webster, whose effective statements of constitutional the
ory were once considered classic but are now largely forgotten. See particularly
his arguments in the Dartmouth Case and in Luther v. Bordtn, in Writings and
Spmhu of Daniel Webster (National ed., Vols. X and XI [Boston, 1903)) esp. X,
219: "By the law of the land is most clearly intended the general law; a law
which hears before it condemns; which proceeds upon inquiry, and renders judg
ment only after trial. The meaning is, that every citizen shall hold his life, liberty,
property, and immunities under the protection of the general rules which govern
society. Everything which may pass under the form of an enactment is not
therefore to be considered the law of the land." Also ibid., X, 232, where he
stresses that the people "have most wisely, chosen to take the risk of occasional
inconvenience from the want of power, in order that there might be a settled
limit to its exercise, and a permanent security against its abuse:' See also ibid.,
XI, 224: "I have said that it is one principle of the American system, that the
people limit their governments, National and State. They do so, but it is another
principle, equally true and certain, and, according to my judgment of things,
equally important, that the people often limit themselves. They set bounds to
their own power. They have chosen to secure the institutions which they estab
lish against the sudden impulses of mere majorities. All our institutions teem
with instances of this. It was their great conservative principle, in constituting
forms of government, that they should secure what they had established against
hasty changes by simple majorities:'

51. Ex parte Bollman, 8 U.S. (4 Cranch) 75, p. 46 (1807).
51. See E. S. Corwin, "The Basic Doctrine, etc.," p. 111, as quoted in n. 45

above.
53. See ibid., p. 112.
54. See the constitutions of Arkansas, V, 25; Georgia, I, iv, 1; Kansas, II, 17;

Michigan, VI, 30; and Ohio, II, 25; and for a discussion of this feature H. von
Mangoldt, Rtchtsstaatsgedanlu und Regierungsjormen in den Pereinigttn Staattn
lIOn Amerilca (Essen, 1938), pp. 315-18. .

55. Calder v. Bull, 3 U.S. (3 Dall) 386, 388 (1798); cf. Corwin, "The Basic
Doctrine, etc.," pp. 102-11.

56. T. M. Cooley, A Treatise on the Constitutional Limitations, etc. (1st ed.;
Boston, 1868), p. 173.

57. Cf. R. H. Jackson, The Supreme Court in the American System of Govern
mtnt (Cambridge: Harvard University Press, 1955), p. 74.

58. The "Slaughter House Case," 83 U.S. (16 Wallace) 36 (1873). Cf. E. S.
Corwin, Liberty against Gouernment, p. 122.

59. In E. S. Corwin's standard annotated edition of the Constitution of the
Uflited States, 215 out of 1,237 pages are devoted to the jurisdiction on the
Fourteenth Amendment as against 136 pages devoted to the "commerce clause"!

60. Cf. the comment in E. Freund, Standards of American Legislation (Chi.
cago: University of Chicago Press, 1917), p. 208: "The only criterion that is sug
gested is that of reasonableness. From the point of view of legal science it would
be difficult to conceive of anything mOI:e unsatisfactory:'

'61. W. Bagehot, "The Metaphysical Basis of Toleration" (1875), in Works,
VI, 232.
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62. Quoted by Dorothy Thompson, Essentials of Democracy, I (first of three
"Town Hall Pamphlets" published under this title [New York, 1938]), p. 21.

63. Reorganization of the Federal Judiciary: Adverse Report from the [Smate]
Committee on the Judiciary Submitted to Accompany S. 1392 (75th Cong., 1st sess.,
Senate Rept. No. 711, June 7,1937), pp. 8,15, and 20. Cf. also p. 19: "The courts
are not perfect, nor are the judges. The Congress is hot perfect, nor are Senators
and Representatives. The Executive is not perfect. These branches of govern
ment and the office under them are filled by human beings who for the most part
strive to live up to the dignity and idealism of a" system that was designed to
achieve the greatest possible measure of justice and freedom for all the peOple.
We shall destroy the system when we reduce it to the imperfect standards of the
men who operate it. We shall strengthen it and ourselves, we shaIl make justice
and liberty for all men more certain when, by patience and self-restraint, we
maintain it on the high plane on which it was conceived.

"Inconvenience and even delay in the enactment of legislation is not a heavy
price to pay for our system. Constitutional democracy moves forward with cer
tainty rather than with speed. The safety and the permanence of the progressive
march of our civilization are far more important to us and to those who are to
come after us than the enactment now of any particular law. The Constitution of
the United States provides ample opportunity for the expression of the popular
will to bring about such reforms and changes as the people may deem essential to
their present and future welfare. It is the people's charter of the powers granted
those who govern them."

64. I shall not easily forget how this feeling was expressed by the taxi driver
in Philadelphia in whose cab we heard the radio announcement of President
Roosevelt's sudden death. I believe he spoke for the great majority of the people
when he concluded a deeply felt eulogy of the President with the words: "But;
he ought not to have tampered with the Supreme Court, he should never have
done that!" The shock had evidently gone very deep.

65. C. H. McIlwain, Constitutionalism and the Changing World (New York,
1939), p. 286; cf. also F. L. Neumann, The Democratic and the Autlwritarian Stale
(Glencoe, III., 1957), p. 31.

66. See M. Lerner, "Minority Rule and the Constitutional Tradition," in The
Constitution Reconsidered, ed. Conyers Read (New York: Columbia University
Press, 1938), pp. 199 if.

CHAPTER THIRTEEN

Liberalism and Administration: the "Rechtsstaat"

The quotation at the head of the chapter is taken from G. H. von Berg, Handouch
des teutschen Policeyrechtes (Hannover, 1799-1804), II, 3. The German text is:
"Wo bleibt eine bestimmte Grenze der hOchsten Gewalt, wenn eine unbestimmte,
ihrem eigenen Urtheile iiberlassene allgemeine Gliickseligkeit ihr Ziel sein soil?
SoIlen die Fiirsten Vater des Volks seyn, so gross auch die Gefahr ist, dass sie
seine Despoten seyn werden?" How little the problems have changed in a century
and a half is shown when we compare this with the observation by AJ'on Martin,
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Ordnung und Freiheit (Frankfort, 1-956), p. 177: "Denn es kann-auch bei aller
revolutionar-demokratischen Ideologie-keinen weiterreichenden Freibrief fUr
die Macht geben, als wenn sie lediglich an den Geder jeweiligen 'Generallinie'
nachgebenden) Kautschukbegriif des Gemeinwohls gebunden ist, der unter dem
Deckmantd des Moralischen, jeder politischen Beliebigkeit freie Bahn gibt."

For reference to an earlier publication of the substance of this and the three
following chapters see the note at the beginning of chap. xi.

1. J. J. Rousseau, Lettre Ii Miralmzu, in (EurJres (Paris, 1826), p. 1620. Cf. also
the passage from his LeUres Icrites de la montagne, No. VIII, quoted above in n.
36, chap. xi, and the discussion in Hans Nef, "Jean Jaques Rousseau und die
Idee des Rechtsstaates," Schweizer Beitrage zur al/gemeinm Geschichte, Vol. V
(1947).

2. J. J. Rousseau, Du contrat social, Book II, chap. vi.
3. J. Michelet, Histoire de la Rlvolutionjranfaise (Paris, 1847), I, xxiii. See

also F. Mignet, Hisloire de la Rlvolution jranfaise (Paris, 1824), at the beginning.
4. A. V. Dicey, Constitution (1st ed.; London, 1884), p. 177.
5. See point 16 of the Dlclaration of August 26, 1789: "Toute societe dans

laquelle la garantie des droits n'est assuree, ni la separation des pouvoir~ de
terminee, n'a point de Constitution."
; 6. Especially the writings and various constitutional drafts of A.-N. de Con
dorcet are concerned with such fundamental distinctions which go right to the
heart of the matter as that' between true laws in the sense of general rules and
mere orders. See particularly the "Projet girondin" in Archives parlemmtaires,
1st ser., Vol. LVIII, Title VII, sec. ii, arts. i-vii (p. 617), and (EurJres dt Con
doml, ed. A. C. O'Connor and M. F. Arago (2d ed.; Paris, 1847-49), XII, 356-58
and 367, and the paSsage quoted without reference by J. Barthelemy, Le Role du
pouvoir txlcutij dans les rlpu6liques modernes (Paris, 1906), p. 489. See also A.
Stern, "Condorcet und der girondistische Verfassungsentwurf von 1793," His
torische Ztitschrijt, Vol. CXLI (1930).

7. Cf. J. Ray, "La Revolution fran\;aise et la pensee juridique: I'idee du regne
de la loi," RtOUt philosophiqut, Vol. CXXVIII (1939); and J. Belin, La Logiqut
"une idle-forct-I'idle d'util;tl sociale ella Rlvolutionjranfa;se (Paris, 1939).

8. Cf. Ray, op. cit., p. 372. It is of some interest that one of the clearest state
ments of the English conception of liberty occurs in a wQrk published in Geneva
in 1792 by Jean-Joseph Mounier in protest against the abuse of the word "lib
erty" during the French Revolution. It bears the significant title Recherches sur
Its causes qui ont empechl les Franfois de deotnir li6Tts, and its first chapter, headed

, "Quels sont les caracteres de la liberte?" begins: "Les citoyens sont libres,
lorsqu'ils ne peuvent @tre constraints ou @mpeches dans leurs actions ou dans Ie
jouissance de leurs biens et de leur industrie, si ce n'est en vertu des loix an
terieures, etablies pour I'inter@t public, et jamais d'apres I'autorite arbitraire

. d'aucun homme, quds que soient son rang et son pouvoir.
"Pour qu'un peuple jouisse de Ia Iiberte, les Ioix, qui sont les actes plus es·

sentiels de la puissance souveraine, doivent @tre dictees par des vues generales, et
non par des motifs d'inter@t particulier; dies ne doivent jamais avoir un eifet
retroactif, ni se rapporter a certaines persOnnes." Mounier is fully aware that
what he is defending is the English concept of liberty, and on the next page he
explicitly says: "SUR.ETE, PROPRIETE, disent les Anglois, quand ils veulent
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caracteriser Ja liberte civile ou personelle. Cette definition est en effet tres-exacte:
tous Ies avantages que la liberte procure sont exprimes dans ces deux mots." On
Mounier and generally on the initial influence and gradual receding of the Eng
lish example in the course of the French Revolution see G. Bonno, La Constitution
brilannique devant J'opinionjranfaise (Paris, 1932), esp. chap. vi.

9. J. Portalis in an address on the occasion of the submission of the third draft
of the French civil code to the Council of the Five Hundred in 1796, quoted in
P. A. Fenet, Recueil complet des travaux priparatoires du code civil (Paris, 1827),
pp.464-67.

10. For an account of how France failed ever to achieve a real constitution in
the American sense and how this gradually led to a decline of the rule of law see
L. Rougier, La France Ii la recherche d'une constitution (Paris, 1952).

11. In addition to A. de Tocqueville's L'ancien regime (1856), English transla
tion under the same title by M. W. Patterson (Oxford, 1952), particularly chaps.
ii and iv, see particularly his RecoliectiollS (London, 1896), p. 238: "When, there
fore, people assert that nothing is safe from revolutions, I tell. them they are
wrong, and that centralization is one of those things. In France there is only one
thing we can't set up: that is, a free government; and only one institution we
can't destroy: that is, centralization. How could it ever perish? The enemies of
government love it, and those who govern cherish it. The latter perceive, it is
true, from time to time that it exposes them to sudden and irremediable dis
asters; but this does not disgust them with it. The pleasure it procures them of
interfering with everyone and holding everything in their hands atones to them
for its dangers."

12. King Louis Philippe himself is reported to have said in a speech to the
National Guard (quoted in an essay by H. de Lamennais originally published in
L'dvenir of May 23, 1831, and reprinted in Troisi~mes mtlanges [Paris, 18351, p. ,
266): "La liberte ne consiste que dans Ie regne des lois. Que chacun ne puisse pas
etre tenu de faire autre chose que ce que la loi exige de lui, et qu'il puisse faire
tout ce que la loi n'interdit pas, telle est la liberte. C'est vouloir la detruire que de
vouloir autre chose."

A fuller account of French developments during this period would have to give
considerable space to some of the leading political thinkers and statesmen of the
period, such as Benjamin Constant, Guizot, and the group of "doctrinaires," who
developed a theory ofgarantism, a system of checks designed to protect the rights
of the individual against the encroachment of the state. On them, see G. de
Ruggiero, The History ojlj.uropean Liberalism (Oxford: Oxford University Press,
1927), and L. Diez del Corral, EI Liberalismo doctrinario (Madrid, 1945). On the
doctrinal development of French administrative law and jurisdiction during the
period compare particularly (Achille) Duc de Broglie, "De la jurisdiction admin
istratif" (1829), in Ecrits tI discours, Vol. I (Paris, 1863), and L. M. de La Haye
de Cormenin, ~uestions de droit administratif (Paris, 1822).

13. See B. Schwartz, French Administrative Law and the Common Law World
(New York: New York University Press, 1954); C. J. Hamson, Executive Discre
tion and Judicial Control (London, 1954); and M. A. Sieghart, Government lIy
Decree (London, 1950).

14. On the importance of the German theoretical developments d. F. Alexeef,
"L'Etat-le droit-et Ie pouvoir discretionnaire des autorites publiques," Revue
internationale de la tMorie du droit, III (1928-29), 216; C. H. McILwain, Con-
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stitutionalism and the Changing World (Cambridge: Cambridge University Press,
1939), p. 270; and Leon Duguit, Manuel de droit constitutionnel (3d ed.; Paris,
1918), which is a good example of how one of the Continental treatises on consti
tutionallaw most widely known in the Anglo-Saxon world derives its argument
at least as much from German as from French predecessors.

15. Cf. the perceptive observation in A. L. Lowell, Governments and Parties in
Continental Europe (New York, 1896), II, 86: "In Prussia, the bureaucracy was
so ordered as to furnish a better protection of individual rights and a firmer main
tenance of law. But this broke down with the spread of French ideas after 1848,
when the antagonistic interests in the state, taking advantage of the parliamen
tary system, abused the administrative power and introduced a veritable party
tyranny."

16. The conception of the power of law that prevailed in eighteenth-century
Prussia is well illustrated by an anecdote known to every German child. Fred
erick II is said to have been annoyed by an old windmill standing close to his
palace of Sans-Souci, impairing the view, and, after various unsuccessful at
tempts at buying it from the owner, is said to have threatened him with eviction;
to which the miller is supposed to have answered: "We still have courts of justice
in Prussia" ("Esgibt noch eine Kammergericht in Berlin!" is the phrase usually
quoted). For the facts, or rather absence of factual basis in the legend, see
R. Koser, Geschichte Friedrich des Grossen, III [4th ed.; Stuttgart, 19131, pp.
413 fr.). The, story suggests limits to kingly power which at the time probably
existed in no other country on the Continent and which I am not sure apply
today to the heads of democratic states: a hint to their town planners would
quickly lead to the forcible removal of such an eyesore-although, of course,
solely in the public interest and not to please anybody's whim!

17. For Kant's legal philosophy see particularly his Die Metaphysik der Sit/en,
Vol. I: Der Rechtslehre, Part II, "Das Staatsrecht," sees. 45-49; also the two
essays "Ober den Gemeinspruch: Das mag in der Theorie richtig sein, taugt aber
nicht fUr die Praxis," and "Zum ewigen Frieden." Cf. W. Haensel, Kants Lehre
110m Widerstandsrecht ("Kant-Studien," No. 60 [Berlin, 1926)), and F. Darmstadt
cr, Die Cremen der Wirksamkeit des Rechtsstaates (Heidelberg, 1930).

18. I. Kant, Fundamental Principles of Mora/s, trans. A. D. Lindsay, p. 421.
It is in agreement with this transfer of the concept of the rule of law to the field
ofmorals when for Kant the conception of free'dom as depending only on the law
becomes "independence of anything other than the moral law alone" (Kritik der
praktischen J/ernunft, Akademieausgabe, p. 93).

19. Cf. Karl Menger, Moral, Wille und Weltgesta/tung (Vienna, 1934), pp.
14-16.

20. A fuller account would have to consider particularly the early work of the
philosopher J. G. Fichte, especially his Grund/age des Naturrechts nach Principien
der Wissenschaftslehre (l796)~ in Werke (Berlin, 1845), Vol. III, and the writings
of the poet Friedrich Schiller, who did probably as much as any man to spread
liberal ideas in Germany. On these and the other German c1assiQ see G. Falter,
Staatsideale unserer Klassiker (Leipzig, 1911), and W. Metzger, Gese/lschaft, Recht
und Staat in der Ethik des deutschen Idealismus (Heidelberg, 1917).

21. W. von Humboldt, I deen zu einem J/ersuch die Criinzen der Wirksamkeit des
Staats zu Imtimmen (Breslau, 1851). Only part of this work was published soon
after its composition in 1792, and the whole appeared only in the posthumous
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edition quoted, rapidly followed by an English translation, when it profoundly
affected not only John Stuart Mill but also Edouard Laboulaye in France. See
the latter's L':Eta~ et us limites (Paris, 1863).

22. It had been preceded by a Swedish code in 1734 and an even earlier
Danish code.

23. The principle seems to have been first stated in this form by P. J. A.
Feuerbach, Lehrbuch des gemeinen in Deutschland gultigen peinlichen Rechts
(Giessen, 1801). But see above, n. 76, chap. xi.

24. "8. La loi ne doit ~tablir que des peines strictement et ~videmment

n~cessaires, et nul ne peut @tre puni qu'en vertu d'une loi ~tablie et promulguee
anterieurement au d~lit, et Mgalement appliqu~e."

25 Cf. E. LOning, Gerichte und VerwaltungsbehOrden in Brandenburg-Preussen
(Halle, 1914), and particularly the extensive review article on this work by O.
Hintze, "Preussens Entwicklung zum Rechtsstaat," reprinted in the author's
Geist und Epochen dtt" preussischen Geschichte (Leipzig, 1943).

26. We cannot enter here into a further examination of the earlier history of
this German concept and especially of the interesting question of how far it may
have derived from Jean Bodin's conception of a "droit gouvernement." On the
more specific German sources see O. Gierke, Johannes Althusius (Breslau, 1880).
The word Rechtsstaat seems to appear for the first time, but hardly yet with its
later meaning, in K. T. Welcker, Die letzlen Grunde von Recht, Staat, und Strafe
(Giessen, 1813), where three types of government are distinguished: despotism,
theocracy, and Rechtsstaat. On the history of the conception see R. Asanger,
Beitrage zur Lehre vom Rechtsstaatim 19. Jahrhundert (diss.) University of Miin
ster, 1938). The best account of the role of the ideal in the German liberal move
ment is to be found in F. Schnabel, Deutsche Geschichte im neunzelmten Jahr
hundert, II (Freiburg, 1933), esp. 99-109. See also Thomas Ellwein, Das Erbe der ,
Monarchie in der deutschen Staatskriu: Zur Geschichte des Verfassungsstaates in
Deutschland (Munich, 1954).

It is probably no accident that the beginning of the theoretical movement that
led to the development of the ideal of the Rechtsstaat came from Hannover,
which, through its kings, had had more contact with England than the rest of
Germany. During the later part of the eighteenth century there appeared here a
group of distinguished political theorists who built on the English Whig tradi
tion; among them E. Brandes, A. W. Rehberg, and later F. C. Dahlmann were
the most important in spreading Enghsh constitutional ideas in Germany. See on
these men H. Christern~Deutscher Standestaat und englischer ParlamentarismIU
am Ende des 18. Jahrhunderts (Munich, 1939). For our present purposes the most
important figure of the group is, however, G. H. von Berg, whose work was
quoted at the beginning of this chapter (see esp. the Handbuch, I, 158-60 and II,
1-4 and 12-17). The influence of his work is described in G. Marchet, Studien
uber die Entwickelung der Verwaltungslehre in Deutschland (Munich, 1885), PP.
421-34.

The scholar who later did most to propagate the theory of the Rechtsstaat,
Robert von Mohl, had been a close student of the American Constitution; see his
Das Bundesstaatsrechtder Vereinigten Staaten von Nordamerika (Stuttgart, 1824),
which appears to have earned him a considerable reputation in the United States
and led to his being asked to review Judge Story's Commentaries in the American
Jurist, Vol. XIV (1835). The main works in which he elaborated the theory of the
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Rechtsstaat are: Staatsrecht des Konigreiclus Wurt/emberg (Tiibingen, 1829-31);
Die Poliui-Wissmschaft nach dm Grundsii/%m des Rechtsstaates (Tiibingen, 1832);
and Geschichte und Literatur der Staatswissmschaftm (Erlangen, 1855-58). The
best-known formulation of the conception of the Rechtsstaat as it ultimately
emerged is that by one of the conservative theorists of the period, F. J. Stahl. In
Die Philosophie des Rechts, Vol. II: Rechts- und StaatsleMe, Part II (1837) (5th
ed.; Tiibingen and Leipzig, 1878), he defines it as follows (p. 352): "The State
should be a State of law, this is the watchword and, in truth, also the tendency
of recent times. It should exactly and irrevocably determine and secure the direc
tions and the limits of its activity and the free sphere of the citizen, and not en
force on its own behalf or directly any moral ideas beyonl,! the sphere of law.
This is the conception of the Rechtsstaat and not that the state should confine
itself to administering the law and pursue no administrative purpose or only pro
tect the rights of the individual. It says nothing about the contmt or aim of the
state but defines only the manner and method of achieving them." (The last
sentences are aimed at the extreme position represented, for example, by W. von
Humboldt.)

27. Cf., e.g., P. A. Pfizer, "Liberal, Liberalismus," Staatslexicon oder Enzyklo
paedie der siimmtlichm Staatswissmschaftm, ed. C. von Rotteck and C. T.
Welcker (new ed.; Altona, 1847), VIII, 534: "Noch machtiger und unbesiegbarer

;JTJUSS aber der Liberalismus dann erscheinen, wenn man sich iiberzeugt, dass er
nichts Anderes ist als der auf einer gewissen Stufe menschlicher Entwickelung
nothwendige Ubergang de; Naturstaats in den Rechtsstaat."

28. L. Minnigerode, Beitrag zu der Frage: Was ist 1ustiz- und was ist Adminis
Irativ-Sack? (Darmstadt, 1835).

29. It deserves notice that there was a significant difference ofopinion between
south Germany, where French influences predominated, and north Germany,
where a combination of old Germanic tradition and the influence of the theorists
of the law of nature and of the English example seems to have been stronger. In
particular, the group .of south German lawyers who, in the political encyclopedia
quoted in n. 27 above, provided the most influential handbook of the liberal move
ment, were distinctly more influenced by Frenchmen like B. Constant and
F. P. G. Guizot than by any other source. On the importance of the Staatslexikon
see H. Zehner, Das Staatslexikon Don Rot/eck und Welcker ("List Studien," No.3
[Jena, 1924]), and on the predominantly French influences on south Gerinan
liberalism see A. Fickert, Montesquieus und Rousseaus Einjluss auf dm vor
miirzlichm Liberalismus Badens ("Leipziger historische Abhandlungen," Vol.
XXXVII ~Leipzig, 1914]). Cf. Theodor Wilhelm, Die mglische Verjassung undder
fJOrmiirzlichedeutsche Liberalismus (Stuttgart, 1928). The difference in the tradi
tion manifested itself later in the fact that, while in Prussia judicial review was
extended, at least in principle, to questions on which the administrative agencies
possessed discretionary pow~rs, in south Germany such questions were explicitly
excluded from judicial review.

30. G. Anschiitz, "Verwaltungsrecht," Systematisclu Rechtswissenschaft (Die
Kulfur der Gegmwart, Vol. II, No. vii [Leipzig, 1906]), p. 352.

31. See E. Lasker, "Polizeigewalt und Rechtsschutz in Preussen;" Deutsche
1ahrbucher fur Politik und Literatur, Vol. I (1861), reprinted in his Zur Ver
!tmungsgeschichte Preussens (Leipzig, 1874). The essay is significant also for show
ing how far the English example guided north German developments.
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32. The representative work stating this view is O. Bilhr, Dtr Ruhtsstaat:
Eine pub/icistische Skizze (Cassel, 1864).

33. Rudolf (von) Gneist, Der Ruhtsstaat (Berlin, 1872), and especially the
second and enlarged edition of the same work, Dtr Ruhtsstaat und die Ver
waltungsgerichte in Deutschland (Berlin, 1879). The significance which was at
tached to Gneist's work at the time may be gathered' from the title of an anony
mous pamphlet of the period: Herr Professor Gneist oder der Retter derGeselischajt
durch den Rechtsstaat (Berlin, 1873).

34. See, for example, G. Radbruch, Einfuhrung in die Ruhtswissenschajt (2d
ed.; Leipzig, 1913), p. 108; F. Fleiner, Institutionen des dmtschen Verwaltungs
ruhts (8th ed.; Tiibingen, 1928), and E. Forsthoff', Lthrbuch des Verwaltungsruhts,
I (Munich, 1950), 394.

35. It is certainly not correct to maintain with regard to the earlier phase of
this German development, as did F. L. Neumann ("The Concept of Political
Freedom," Columbia Law Review, LIII [1953], 910, in the reprint in the same
author's The Democratic and the Authoritarian State [Glencoe,-IJI., 1957], p. 169;
see also the conflicting statement in the latter volume, p. 22), that "the English
rule of law and the German Rechtsstaat doctrines have nothing in common."
This may be true of the emasculated concept of the merely "formal" Ruhtsstaat
which became dominant at the end of the century, but not of the ideals which
inspired the liberal movement of the first half of the century or of the theoretical
conceptions which guided the reform of administrative jurisdiction in Prussia.
R. Gneist, in particular, quite deliberately made the English position his model
(and was, incidentally, the author of an important treatise on English"adrninis
trative law," .;1. fact which ought to have prevented A. V. Dicey, if he had known
of it, from so completely misunderstanding the use of the term on the Continent).
The German translation of "rule of law," Herrschaft du GesetZts, was in fact '
frequently used in place of Ruhtsstaat.

36. Lowell, op. cit., I, 44.
37. Dicey, Constitution, originally delivered as lectures in 1884.
38. Dicey later became at least partly aware of his error. See his article "Droit

Administratijin Modern French Law," Law ~uarterly Review, Vol. XVII (1901).
39. Sieghart, Op. cit., p. 221.
40. C. K. Allen, Law and Orders (London, 1945), p. 28.

CHAPTER FOURTEEN

TIle Safeguards of Individual Liberty

The quotation at the head of the chapter is taken from John Selden's speech in
the "Proceedings in Parliament Relating to the Liberty of the Subject, 1627
1628," in T. B. Howell, A Complete Collution of State Trials (London, 1816), Ill,
170.

1. The recent discussions of the meaning of the rule oflaw are very numerous,
jlnd we can list here merely some of the more significant ones: C. K. Allen, Law
and Orders (London, 1945); Ernest Barker, "The 'Rule of Law,' " Political ~.uar-
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ttt'ly, Vol. I (1914), reprinted in his Church, State, and Study (London, 1930);
H. H. L. Bellot, "The Rule ofLaw," !!luarttr/y Review, Vol. CCXLVI (1926); R. G.
Collingwood, The New uuiathan (Oxford: Oxford University Press, 1942), chap.
39; John Dickinson, Administrative Justice and the Supremacy ofLaw in the United
States (Cambridge: Harvard University Press, 1927); C. J. Friedrich, Constitu
tional Governmtnt and Democracy (Boston, 1941); Frank J. Goodnow, Politics and
Administration (New York, 1900); A. N. Holcombe, The Foundations of the Mod
ern Commonwealth (New York, 1923), chap. 11; Harry W. Jones, "The Rule of
Law and the Welfare State," Columbia Law Review, Vol. LVIII (1958); Walter
Lippmann, An Inquiry into the Principles of the Good Society (Boston, 1937);
H. H. Lurton, "A Government of Law or a Government of Men," North Ame";
can Review, Vol. CXCIII (1911); C. H. McIlwain, "Government by Law," For
eign Affairs, Vol. XIV (1936), reprinted in his Constitutionalism and the Changing
World (Cambridge: Cambridge University Press, 1939); F. L. Neumann, The
Democratic and the Authoritarian State (Glencoe, Ill., 1957); J. R. Pennock, Ad
ministration and the Rule of Law (New York, 1941); Ros<;oe Pound, "Rule of
Law," E.S.S., Vol. XIII (1934), and "The Rule of Law and the Modern Social
Welfare State," Vanderbilt Law Review, Vol. VII (1953); F. G. Wilson, The Ele
ments of Modern Politics (New York, 1936); cf.. also Rule of Law: A Study by the
Inns of Court Conservative and Unionist Society (London: Conservative Political

,Centre, 1955).
M. Leroy, La Loi: Emli sur la tMorie de I'autorite dans la democratie (Paris,

1908); A. Picot, L'Etat fonde sur Ie droit et Ie droit penal," Actes de la Sociere
Suisse de Jur;stes (Basel, 1944); M. Waline, L'Individualisme et Ie droit (Paris,
1949). .

The conduct of Carl Schmitt under the Hitler regime does not alter the fact
that, of the modern German writings on the subject, his are still among the most
learned and perceptive; see particularly his Verfassungslehre (Munich, 1929), and
Der Huter der Vtrfassung (Tiibingen, 1931). Similarly important for the pre-Nazi
state of thought are H. Heller, Rechtsstaat odtr Diktatur? (Tiibingen, 1930), and
Staatslehre (Leiden, 1934); and F. Darmstadter, Die Grtnztn der Wirksamkeit des
&chtsstaates (Heidelberg, 1930), and Rech!sstaat oder Machtstaat? (Berlin, 1932).
Cf. John H. Hallowell, The Decline of Li"tral;sm as an Ideology (Berkeley: Uni
versity of California Press, 1943). Of the German postwar literature see particu-

·larly F. Bohm, "Freiheitsordnung und soziale Frage," in Grundsatzfragtn der
Wirtschaftsordnung ("Wirtschaftswissenschaftliche Abhandlungen," Vol. II [Ber
lin; 1954]); C. F. Menger, Dtr BegriJ! des soz;altn Rechtsstaates im Bonner Grund
gestlz (Tiibingen, 1953); R. Lange, Der Rech!sstaat als ZtntralbegriJ! der neuesttn
Strafrtchtsmtw;cklung (Tiibingen, 1952); Recht, Staat, W;rtschaft, ed. H.
Wandersleb (4 vols.; Stuttgart and Cologne, 1949-53); and R. Marcie, Vom
Guelztsstaat zum Rich!erstaat (Vienna, 1957).

Of special importance, mainly on the relation between democracy and the
Rechtsstaat, is the extensive'Swiss literature in this field, largely under the in
·fluence ofF. Fleiner and his disciple and successor, Z. Giacometti. Beginning with
Fleiner's SchwtiZtrisches Bundesstaatsrecht (Tiibingen, 1923; new ed. by Z. Giaco
metti [1949)) and his Inst;tutionm des deutschen Vtrwaltungsrechts (8th ed.;
Tiibingen, 1928), see Z. Giacometti, Die Vtrfassungsger;ch!sbarkeit des schweizer;.
scI"" Bundesger;ch!es (Zurich, 1933), and the volume dedicated to him under the
title. Demokratie und RechWtaat (Zurich, 1953), especially the contribution by
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W. Kagi; R. Bawnlin, Die ruhtss/aaJliche Demokratie (Zurich, 1954); R. H.
Grossmann, Die staats- und ruhtsideologischen Grundlagm der Peifassungsge
richtsbarkeit in dm U.S.A. und der Schweiz (Zurich, 1948); W. Kagi, Die Per
fassuni als ruhtliche Grundordnung des Staates (Zurich, 1945); and Die Freiheit
des Burgers im schweizerischm Ruht, by various authors (Zurich, 1948).

Cf. also C. H. F. Polak, Ordming m Rechtsstaat (Zwolle, 1951); t. Legaz y
Lacambra, "El Estado de derecho," Revista de administracion publica, Vol. VI
(1951); F. Battaglia, "Stato etico e stato di diritto," Rivista internazionale di

.lilosofia di diri//o, Vol. XII (1937); and International Commission of Jurists,
Report of the International Congress oj Jurists, Athms 1955 (The Hague, 1956).

2. A clear recent statement of this basic principle of a truly liberal system
occurs in Newnann, op. cit., p. 31: "It is the most important and perhaps the
decisive demand of liberalism that interference with the rights reserved to the
individual is not permitted on the basis of individual but only on the basis of
general laws"; and ibid., p. 166: "The liberal legal tradition rests, therefore, upon
a very simple statement: individual rights may be interfered with by the state
only if the state can prove its claim by reference to a general law which regulates
an indeterminate number of future cases; this excludes retroactive legislation and
demands a separation of legislative from judicial functions." Cf. also the quota
tion in n. 12 to the preceding chapter. The seemingly slight shift in emphasis
which, with the ri~ of legal positivism, made this doctrine ineffective comes out
clearly if we compare two characteristic statements from the latter parr of the
last century. A. Esmein, Ellments de droit constitutionneljranfais et compare
(1896) (7th ed. rev. by H. Nezard [Paris, 1921], I, 22), sees the essence of liberty
in the limitation of authority by the existence of "des regles fixes, connues
d'avance, qui, dans Ie cas donne, dicteront au souverain sa. decision" (italics ,
added). However, for G. Jellinek, System der subjektiven Offentlichen Ruhte (Frei
burg, 1892), "aIle Freiheit ist einfach Freiheit von gesetzwidrigem Zwange." In
the first statement only such coercion is permissible as the law requires, in the
second all coercion which the law does not forbid!

3. H. Stoll, "Rechtsstaatsidee und Privatrechtslehre," I,,"ings ]ahrbucher
fur die Dogmatik des burgerlichm Ruhts, LXXVI (1926), esp. 193-204.

4. Cf. Francis Bacon's statement: "For a supreme and absolute power cannot
conclude itself, neither can that which is in its nature be revocable be fixed"
(quoted by C. H. McIlwain, The High Court of Parliammt [New Haven: Yale
University Press, 1910]).

5. See G. Jellinek, Die.. ruhtliche Natur der Staatmverlriige (Vienna, 1880), p.
3, and Hans Kelsen, Hauptprobleme der Staatsruhtslehre (Tiibingen, 1911),pp.
50 ff.; cf. B. Winkler, Principiorum juris libri P (Leipzig, 1650): "In tota juris.
prudentia nihil est quod minus legaliter tractari possit quam ipsa principia."

6. Cf. F. Fleiner, Tradition, Dogma, Entwiclclung als aujbaumde Kriijte der
schweizerischm Demolcratie (Zurich, 1933), reprinted in Ausgewiihlte Schrijtm und
Redm (Zurich, 1941); and L. Duguit, Traitl de droit constitutionnel (2d ed.; Paris,
1921), p. 408.

7. It seems to be a misunderstanding of this point that makes Lionel Robbins
("Freedom and Order," in Economics and PuMic Policy [Brookings Lectures, 1954
(Washington, DC., 1955)], p. 153) fear that to suggest "a conception of govern
ment that is too limited to the execution of known laws, to the exclusion offunc-
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tions of initiative and discretion that cannot without distortion be left out of the
picture," is to oversimplify our position and expose it to ridicule.

8. Cf. S. Glaser, "Nullum crimen sine lege," Journalof Comparatio~Legislation
and Int~"ational Law, 3d Ser., Vol. XXIV (1942); H. B. Gerland, "Nulla poena
sine lege," in Di~ Grundr~cht~ und Grundpjlicntm d~r R~icnso~faJJung, Vol. I
(Berlin, 1929); J. Hall, "Nulla poena sine lege," Yal~ Law Journal, Vol. XLVII
(1937-38); De la Morandiere, D~ la r~gl~ nulla poma sin~ l~g~ (Paris, 1910);
A. Schottlander, Di~ gescnicntlick Entwiclclung des SatIn: Nulla poma sin~ l~g~

("Strafrechtliche Abhandlungen," Vol. CXXXII [Breslau, 1911)); and O. Giac
chi, "Precedenti canonistici del principio 'Nullum crimen sine proevia lege pe
nali,''' in Studi in onor~ di F. Scaduto, Vol. I (Milan, 1936). On the position of the
principle as the primary condition of the rule of law see Dicey, Constitution,
p.187.

9. See particularly Carl Schmitt, Unabhiingigluit d~ Richt~, Gl~icnn~it oor
d~m G~J(tz und G~wiinrl~istungdrs Privat~igmtums nacn d~ W~imar~r 17~faJJung
(Berlin, 1926), and 17~faJJungsl~nr~.

10. On this distinction see P. Laband, StaaIJrecnt des d~utJCkn R~icks (5th
ed.; Tiibingen, 1911-14), II, 54-56; E. Seligmann, D~r B~grijJ des GeJ~tzes im
mat~iellm undformellm Sinn (Berlin, 1886); A. Haenel, Studim zum d~utsckn

, Staatsrtcht~; Vol. II: GeJ~tz im form~llm und mat~i~llm Sinn~ (Leipzig, 1888);
Duguit, op. cit., and R. Carre de Malberg, La Lai: Expression d~ la volont!
g!n!ral~ (Paris, 1931).

Of great importance in this connection is also a series of cases in American
constitutional law, of which only two can. be quoted here. The best-known state
ment is probably that by Justice Mathew in Hurtado v. California, 110 U.S., p.
535: "It is not every act, legislative in form, that is law. Law is something more
than mere will exerted as an act of power. It must be not a special rule for a par
ticular person or a particular case, but, in the language of Mr. Webster, in his
familiar definition, 'the general law, a law which hears before it condemns, which
proceeds upon inquiry, and renders judgment only after trial; so 'that every
citizen shall hold his life, liberty, property and immunities under the protection
of the general rules which govern society: and thus excluding as not due process

. of law, acts of attainder, bills of pains and penalties, acts of confiscation, acts
reversing judgments and acts directly transferring one man's estate to another,
legislative judgments and decrees, and other similar special, partial and arbi
trary exertions of power under the form of legislation. Arbitrary power, enforcing
its edicts to the injury of the persons and property of its subjects, is not law,
whether manifested as the decree of a personal monarch or of an impersonal mul.
titude. And the limitations imposed by our constitutional law upon the action of
the governments, both State and national, are essential to the preservation of
public and private rights, notwithstanding the representative character of our
political institutions.. The enforcement of these limitations by judicial process is
the device of self-governing communities to protect the rights of individuals and
minorities, as well against the power of numbers, as against tl),e violence of public
agents transcending the limits oflawful authority, even when acting in the name
and wielding the force of government." Cf. the more recent statement in Stat~ v.
BoloJl, Oregon Reports 138 (1932), p. 611: "A legislative act creates a rule for all:
it is not an order or command to some individual; it is permanent, not transient.
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A law is universal in its application; not a sudden order to and concerning a par
ticular person."

11. See W. Bagehot, The English Constitution (1867), in Works, V, 255-56:
"An immense mass, indeed, of the legislation is not, in the proper language of
jurisprudence, legislation at aU. A law is a general command applicable to many
cases. The 'special acts' which crowd the statute book'and weary Parliamentary
committees are applicable to one case only. They do not lay down rules according
to which railways shall be made, they enact that such and such a railway shall
be made from this place to that place, and they have no bearing upon any other
transaction." Today this tendency has gone so far that an eminent English judge
has been led to ask: "Have we not come to a time when we must find another
name for statute law than Law itself? Para-law perhaps; or even sub-law" (Lord
Radcliffe, Law and the Democratic State [Holdsworth Lecture (Birmingham: Uni
versity of Birmingham, 1955)], p. 4). Cf. also H. Jahrreiss, Mensch und Staat
(Cologne, 1957), p. 15: "Wir soliten es uns einmal iiberlegen, ob wir nicht hinfort
unter diesem ehrwiirdigen Namen 'Gesetz' nur solche Normen setzen und
Strafdrohungen nur hinter solche Normen steUen sollten, die dem Jedermann 'das
Gesetz' zu werden vermogen. Sie, nur sie, seien 'Gesetze'! Aile iibrigen Regelun
gen--die technischen Details zu solchen echten Gesetzen oder selbststiindige
Vorschriften ephemeren Charakters-sollten iiusserlich abgesondert unter einem
anderen Namen, als etwa 'Anordnungen' ergehen und allenfalls Sanktionen nicht
strafrechtlichen Charakters vorsehen, auch wenn die Legislative sie beschliesst."

12. It is interesting to speculate what the development would have been if at
the time when the House of Commons successfully claimed the exclusive control
over expenditure and thereby in effect the control of administration, the House of
Lords had succeeded in achieving exclusive power of laying down general laws,
including the principles on which the private individual could betaxed. A division
of competence of the two legislative chambers on this principle has never been
tried but may be well worth consideration.

13. See H. W. Wade, "The Concept of Legal Certainty," Modern Law Review,
Vol. IV (1941); H. Jahrreiss, Berechenoarkeit und Recht (Leipzig, 1927); C. A.
Emge, Sicherheit und Gerechtigkeit ("Abhandlungen der Preussischen Akademie
der Wissenschaften, Phil.-hist. Klasu," No.9 [1940]) j and P. Roubier, TMorie
generale du droit (Paris, 1946), esp. pp. 269 ff.

14. Cf. G. Phillips, "The Rule of Law," Journal of Comparative ugislation,
VClI. XVI (1934), and the literature there quoted. See, however, Montesquieu,
Spirit of the Laws, VI, 2J and the extensive discussion in Max Weber, Law in
Economy and Society, ed. M. Rheinstein (Cambridge: Harvard University Press,
1954); also Neumann, op. cit., p. 40.

15. It is a curious fact that the same people who stress the uncertainty of the
law most often at the same time represent the prediction of judicial decisions as
the sole aim of legal science. If the law were as uncertain as these authors some
times suggest, there would exist, on their own showing, nolegal science whatso-
ever. .

16. Cf. Roscoe Pound, "Why Law Day?" Harvard Law School Bulletin, X,
No.3 (December, 1958), 4: "The vital, the enduring part of the law, is in prin
ciples-starting points for reasoning, not in rules. Principles remain relatively
constant or develop along constant lines. Rules have relatively short lives. They
do not develop; they are repealed and are superseded by other rules."_
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17. See E. H. Levi, An Introduction to ugal Reasoning (Chicago: University
of Chicago Press, 1949).

18. Cf. R. Brunet, Le Principe d'lgaiitl en droit jran{ais (Paris, 1910);
M; Riimeli'n, Die Gleichheit vor dem Gesetz (Tiibingen, 1928); O. Mainzer, Gleich
!zeit vor dem Gesm, Gerechtigkeit und Recht (Berlin, 1929); E. Kaufmann and
H. Nawiasky, Die Gleicheit vor dem Gesetz im Sinne des Art. 109 der Reic!zsver
fassung ("Veroffentlichungen der Vereinigung deutscher Staatsrechtslehre," No.
33 [Berlin, 1l}27]); G. Leibholz, Die Gleic!zheit vor dem Gmtz (Berlin, 1925); Hans
Nef, Gleichheit und Gerechtigkeit (Zurich, 1941); H. P. Ipsen, "Gleichheit," in Die
Grundrechte, ed. F. L. Neumann, H. C. Nipperdey, and U. Scheuner, Vol. II
(Berlin, 1954); and E. L. Llorens, La Igua/dad ante la Ley (Murcia, 1934).

19. A good illustration from another field of how a non-discrimination rule can
be evaded by provisions formulated in general terms (given by G. Haberler, The
Theory oj International Trade [London, 19361, p. 339) is the German customs
tariff of 1902 (still in force in 1936), which, to avoid a most-favored-nations
obligation, provided for a special rate of duty for "brown or dappled cows reared
ata level of at least 300 metres above the sea and passing at least one month in
every summer at a height of at least 800 metres."

20. Cf. Art. 4 of the Swiss Federal Constitution: "Die Verschiedenheiten, die
der Gesetzgeber aufstellt, miissen sachlich begriindet sein, d. h. auf verniinftigen
und ausschlaggebenden Erwiigungen in der Natur der Sache beruhen derart, dass
der Gesetzgl;ber nur durch. solche Unterscheidungen dem inneren Zweck, der
inneren Ordnung der betreffenden Lebensverhiiltnisse gerecht wird,"

21. L. Duguit, Manuel de droit constitutionnd (3d ed.; Paris, 1918), p. 96.
22. It would lead too far here to raise the question of whether the distinct

attributes which Continental law attaches to "public" as distinct from "private"
law are compatible with freedom under the law in the Anglo-Saxon sense. Though
such a classification may be useful for some purposes, it has served to give the
law which regulates the relations between the individual and the state a different
character from that which regulates the relations between individuals, while it
seems of the essence of the rule of law that this character ought to be the same in
both fields.

23. See W. S. Holdsworth's review of the 9th edition of A. V. Dicey, Constitu
tion, in the Law §luarterly Review, Vol. LV (1939), which contains one of the latest
authoritative statements in England of the traditional conception of the rule 01
law. It deserves quotation at length, but we will reproduce only one paragraph
here: "The rule of law is as valuable a principle today as it has ever been. -For it
means that the Courts can see to it that the powers of officials, and official bodies
of persons entrusted with government, are not exceeded and are not abused, and
that the rights of citizens are determined in accordance with the law enacted
and unenacted. Insofar as the jurisdiction of the Courts is ousted, and officials or
official bodies of persons are given a purely administrative discretion, the rule of
law is abrogated. I t is not abrogated if these officials or official bodies are given a
judicial or quasi-judicial discretion, although the machinery through which the
rule is applied is not that of the Courts," Cf. also A. T. Vanderbilt, The Doctrine
oj the Separation oj Powers and Its Present-Day Significance (Omaha: University
of Nebraska Press, 1953).

24. See C. T. Carr, Delegated ugislation (Cambridge: Cambridge University
Press, 1921); Allen, op. cit.; and the studies by various authors collected in the
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volume Die Uehrlragung rechtssdund" Gewall im Rechtsslaal (Frankfort, 1952).
25. A. V. Dicey, "The Development of Administrative Law in England," !.Aw

ftuarlerly Review, XXXI (1915), 150.
26. See L. von Mises, Bureaucracy (New Haven: Yale University Press, 1944).
27. See E. Freund, Administralive POW"S over Persons and Properly (Chicago:

University of Chicago Press, 1928), pp. 71 ff.; R. F. Fuchs, "Concepts andPoli
cies in Anglo.American Administrative Law Theory," Yale Law Journal, Vol.
XLVII (1938); R. M. Cooper, "Administrative Justice and the Rote of Discre
tion," Yale Law Journal, Vol. XLVII (1938); M. R. Cohen, "Rule versus Discre
tion," Journal of Philosophy, Vol. XII (1914), reprinted in Law and lhe Social
Ord" (New York, 1933); F. Morstein Marx, "Comparative Administrative Law:
A Note on Review of Discretion," University of Pmnsylvania Law Review, Vol.
LXXXVII (1938-39); G. E. Treves, "Administrative Discretion and Judicial
Control," Modern Law Review, Vol. X (1~47); R. von Laun, Dasfreie Ermmm
und seine Grmun (Leipzig and Vienna, 1910); P. Oertmann, Die slaalsIJurger!iche
Freiheil und das freie Ermesun ("Gehe Stiftung," Vol. IV) [Leipzig, 1912);
F. Tezner, Das freie Ermessm der VerwallungshhOrdm (Vienna, 1924); C..F.
Menger, Syslem des verwallungsrechtlichen Rechtschu/zes (Tiibingen, 1954); and
P. Alex~ef's essay quoted in n. 14, chap. xiii.

28. Cf. the observation by E. Bodenheimer in his instructive discussion of the
rehtion between law and administration in Jurisprudmce (New York and Lon.
don, 1940), p. 95: "Law is mainly concerned with rights, administration i$ mainly
concerned with results. Law is conducive to liberty and security, while adminis
tration promotes efficiency and quick decision."

29. On this see D. Lloyd, PuMic Policy (London, 1953); also H. H. Todsen,
Der Gesichlspunkl der PuMic Policy im mglischm Recht (Hamburg, 1937).

30. Z. Giacommetti, Die Freiheilsrechlskalaloge als Kodifikalion d" Freiheil •
(Zurich, 1955); cf. also M. Hauriou, Precis de droit conslilulionnel (2d ed.; Paris,
1929), p. 625, and F. Battaglia, I.e Carle dei diri//i (2d ed.; Florence, 1946).

31. For a none too pessimistic account of the horrors that may be in store for
us see Aldous Huxley, Brave New World (London, 1932), and Brave New World
Revisiled (London, 1958); and, even more alarming, because not intended as a
warning but expounding a "scientific" ideal, B. F. Skinner, Waldm Two (New
York,1948).

32. Cf. A. T. Vanderbilt, "The Role of Procedure in the Protection of Free
dom," Conf"mce on Freedom and Ihe Law ("University of Chicago Law School
Conference Series," Vol. XIII [1953]); also Mr. Justice Frankfurter's often quoted
statement: "The history of liberty has largely been the history of observance of
procedural safeguards" (McNa!JIJ 11. Un;led Siales, 318 U.S. 332, 347 [1943]).

33. Lord Radcliffe, Law and 1M Democralic Siale, as quoted in n. 11, above.
On the situation in America sec the important article by R. G. McCloskey,
"American Political Thought and the Study of Politics," Am"ican Polilical Sci
ence Review, Vol. LI (1957), especially the observation, p. 126, about the mani
festation by American courts of "a pervasive concern for procedural niceties
coupled with broad tolerance of substantive inhibitions on freedom.... The
American concern for procedural rights runs more deeply and steadily than the
concern for substantive liberty. Indeed, so far as it goes the evidence implies that
freedom in the obvious sense of liberty to think and speak and act unhindered
holds no very favored place in the American hierarchy of political val.lJes." But

1
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there seems to be an increasing awareness of this danger, well expressed by Allan
Keith-Lucas, Decisions about People in Nud: A Study of Administrative Respon
siveness in Public Assistance (Chapel Hill: University of North Carolina Press,
1957), p. 156: "To rely on procedure alone to produce justice is the fallacy of
modern liberalism. It has made possible the legality of totalitarian regimes such
as Hitler's."

CHAPTER FIFTEEN

Economic Policy and the Rule of Law

The quotation at the head of the chapter is taken from the Federalist, No. LVII,
ed. M. Beloff (Oxford, 1948), p. 294.

1. Cf. L. von Mises, Kritilc des Interventionismus (Jena, 1929), p. 6: "Der
Eingriff ist ein von einer gesellschaftlichen Gewalt ausgehender isolierter Befehl,
der die Eigentiimer der Produktionsmittel und die Unternehmer zwingt, die
Produktionsmittel anders zu verwenden, als sie es sonst tun wiirden" (italics

, added). See also the distinction between produlctionspolitische and preispolitische
Eingtiffe elaborated later m the same work. J. S. Mill, On Liberty, ed. R. B.
McCallum (Oxford, 1946), p. 85, even argues that "the so-called doctrine of Free
Trade ... rests on grounds different from, though equally solid with, the prin
ciple of individual liberty asserted in this Essay. Restrictions on trade, or on pro
duction for purposes of trade, are indeed restraints; and all restraint, 'lua restraint,
is an evil: but the restraints in question affect only that part of conduct which
society is competent to restrain, and are wrong solely because they do not really
produce the results which it is desired to produce by them. As the principle of
individual liberty is not involved in the doctrine of Free Trade, so neither is it in
most of the questions which arise respecting the limit of that doctrine; as, for
example, what amount of public control is admissible for the prevention of fraud
by adulteration; how far sanitary precautions, or arrangements to protect work
people employed in dangerous occupations, should be enforced on employers."

2. As the examination of measures of policy for their expediency is one of the
chief tasks of the economists, it is not surprising that they should have lost sight
of the more general criterion. John Stuart Mill, by admitting (On Liberty, ed.
R. B. McCallum [Oxford, 1946], p. 8) that "there is, in fact, no recognized prin
ciple by which the propriety of government interference is customarily tested,"
had already given the impression that it was all a matter of expediency. And his
contemporary, N. W. Senior, usually regarded as much more orthodox, explicitly
said So at about the same time: "The only rational foundation of government, the
only foundation of a right to govern and a correlative duty to obey, is expediency
-the general benefit of the community" (quoted by L. Robbins, The Theory of
Economic Policy [London, 1952], p. 45). Yet both these men unquestionably took
it for granted that interference with the protected sphere of the individual was
permissible only where it was provided for by the general rules of law and never
on mere grounds of expediency.

3. The distinction is the same as that which J. S. Mill, Principles, Book V,
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chap. xi, sec. I, draws between "authoritative" and "unauthoritative" govern
ment interference. It is a distinction of great importance, and the fact that all
government activity has been assumed more and more to be necessarily of the
"authoritative" character is one of the chief causes of the objectionable develop
ments of modern times. I do not here adopt MilI's tenns because it seems to me
inexpedient to call his "unauthoritative" activities, of government "interfer
ence." This term is better confined to infringements of the protected private
sphere, which can be done only "authoritatively."

4. See again the careful treatment of this in MilI, ibid.
5. A. Smith, W.o.N., Book V, chap. i, Part II (11,214); cf. also the argument

in favor of local, as against central, government taking charge of public works,
ibid., p. 222.

6. There is, finally, the theoretically interesting, though in practice not very
significant, situation in which, though certain services can be supplied by com
petitive private effort, either not alI the cost involved or not alI the benefits ren
dered would enter the calculations of the market and for this reason it may seem
desirable to impose special charges on, or offer special grants to, all who engage
in those activities. These instances may perhaps be included among the measures
by which government may assist the direction of priv~te production, not by
specific intervention, but by acting according to general rules.

That these cases are not of great practical significance, not because such situa
tions may not often occur, but because it is rarely possible to ascertain the magni.
tude of such "divergences between the marginal social net product and the pri
vate social net product," is now admitted by the author who has done more than
anybody else to draw attention to them: see A. C. Pigou, "Some Aspects of the
Welfare State," Diogenes, No.7 (Summer, 1954), p. 6: "It must be, confessed,
however, that we seldom know enough to decide in what fields and to what extent
the State, on account of [the gaps between private and public costs] could use- '
fulIy interfere with individual freedom of choice."

7. See again L. von Mises, Kritik des Interventionismus as quoted in n. 1
above.

8. E. Freund, Administrative Powers oVer Persons and Property (Chicago: Uni
versity of Chicago Press, 1928), p. 98.

9. On the issue of licensing see W. Gellhorn, Individual Freedom and GOlJern
mental Restraints (Baton Rouge: Louisiana State University Press, 1956), esp.
chap. iii. I would not have treated this matter so lightly if the final text of this
chapter had not been completed before I knew this work. I believe few foreign
observers and probably not many Americans are aware how far this practice has
been carried in the United States in recent years-so far, indeed, that it must now
appear as one of the real threats to the future of American economic development.

10. See particularly J. R. Commons, The Legal Foundations of Capitalism
(New York, 1924); W. H. Hamilton, The Power To Govern; The Constitution
Then and Now (New York, 1937); and J. M. Clark, Social Control of Business
(Chicago, 1926); and cf. on this school A. L. Harris, Economics and Social Reform
(New York, 1958).

11. See especially Herbert Spencer, 1ustice, being Part IV of the Principles
of Ethics (London, 1891); and cf. T. H. Green "Liberal Legislation and Freedom
of Contracts," in Works, Vol. III (London, 1880).

12. Cf. Roscoe Pound, "Liberty of Contract," Yale Law 1ournal, Vol. XVIII
(1908-9).
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CHAPTER SIXTEEN

The Decline of the Law

The quotation at the head of the chapter is taken from Lord Acton, Hist. of
Frttdom, p. 78. The title of the chapter is borrowed from G. Ripert, Le Dec/in du
droit (Paris, 1949).

1. A. Menger, Das burgerlidu Recht und die besitzlosen Volks1classen (1896)
(3d ed.; Tiibingen, 1904), p. 31. The full consequences of this conception are
worked out in that author's later book, Neue Staatslehre (Jena, 1902). About the
same time the great German crimonologist, F. von Liszt, could already comment
(Strafrechtliche Aufsane [Leipzig, 1897), II, 60): "Das heranwachsende socialis
tische Geschlecht, das die gemeinsamen Interessen starker betont als seine
Vorganger, fUr dessen Ohren das Wort 'Freiheit' einen archaistischen Klang
gewo,nen hat, riittelt an den Grundlagen." The infiltration of the same ideas into
England is well illustrated by D. G. Ritchie, Natural Rights (1894) (3d ed.;
London, 1916), p. 258: "The daim of equality, in its widest sense, means the

,demand for equal opportunity-the carriere ouverle aux talents. 'The result of
such equality of opportunit.y will dearly be the very reverse of equality of social
condition, it the laws allow the transmission of property from parent to child, or
even the accumulation of wealth by individuals. And thus, as has often been
pointed out, the effect of the nearly complete triumph of the principles of 1789
-the abolition of legal restrictions on free competition-has been to accentuate
the difference between wealth and poverty. Equality in political rights, along
with great inequalities in social condition, has laid bare 'the social question';
which is no longer concealed, as it formerly was, behind the struggle for equality
before the law and for equality in political rights."

2. Anatole France, Le Lys rouge (Paris, 1894), p. 117.
3. The tradition traces back to the later work of R. von Ihering. For the mod

ern development see the essays collected in The Jurisprudence of Interesls
. ("Twentieth Century Legal Philosophy Series," Vol. II [Cambridge: Harvard

University Press, 1948]).
. 4. See, e.g., F. Fleiner, Ausgewahlte Schriften und Reden (Zurich, 1941), p.
438: "Dieser Umschwung [zum totalitaren Staat) ist vorbereitet worden durch
gewisse Richtungen innerhalb der deutschen Rechtswissenschaft (Z.B. die soge
nannte Freirechtsschule), die geglaubt haben, dem Rechte zu dienen, indem sie
die Gesetzestreue durchbrachen."

5. About the character of this historicism see Menger, Untersuchungen, and
K. R.Popper, The Poverty of Historicism (London, 1957).

.. 6. Cf. my The Counter-Revolution of Science (Glencoe, 111.,1952), Part I, chap.
VII.

7. On the connection between historicism and legal positivism cf. H. Heller,
"Bemerkungen zur staats- und rechtstheoretischen Problematik der Gegenwart,"
Archivfur offentliches Rechts, XVI (1929),336.

8. The best brief survey of the different "natural-law" traditions that I know
of is A. P. d'Entreves, Natural Law ("Hutchinson's University Library" [London,
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1916]). It may also be briefly mentioned here that modern legal positivism de
rives largely from T. Hobbes and R. Descartes, the two men against whose ra
tionalistic interpretation of society the evolutionary, empiricist, or "Whig" theo
ry was developed, and that positivism gained its present-day ascendancy largely
because of the influence of Hegel and Marx. For Marx's position see the discus
sion of individual rights in the Introduction to his Kritik der Hegdschen Rechts
philosophie, in Karl Marx, Friedrich Engels; Historische-kritische Gesamtausgue,
ed. D. Rjazanov (Berlin, 1929), Vol. I, Part I.

9. Cf. H. HelIer, Rechtsstaat oder Diktatur (Tiibingen, 1930); H. HalIowelI,
The Decline of Liberalism as an Ideology (Berkeley: University of California
Press, 1943), and The Moral Foundations of Democracy (Chicago: University of
Chicago Press, 1954), chap. iv, esp. p. 73.

10. R. Thoma, "Rechtsstaatsidee und Verwaltungstrechtswissenschaft,"
7ahrbuchdes Offentliches Rechts, IV (1910),208.

11. E. Bernatzik, Rechtsstaat und Kulturstaat (Hannover, 1912), p. 56; cf.
also the same author's "Polizei und Kulturpflege" in Systematische Rechtswissen
schaft (Kultur der Gegenwart, Part II, Sec. VIII [Leipzig, 1906]).

12. The victory of legal positivism had been secured earlier, mainly through
the relentless efforts of K. Bergbohm (Jurisprudenz und Rechtsphilosophie [Leip
zig, 1892]), but it was in the fonn given to it by H. Kelsen that it achieved a
widely accepted and consistent philosophical basis. We shalI here quote mainly
from H. Kelsen, Allgemeine Staatslehre (Berlin, 1925), but the reader, will find
most of the essential ideas restated in his General Theory of Law and State (Cam
bridge: Harvard University Press, 1945), which also contains a translation of the
important lecture on Die philosophischen Grundlagen der Naturrechtslehre und des
Rechtspositivismus (1928).

13. H. Kelsen, Pom Wesen und Wert der Demokratie (Tiibingen, 1920), p. 10; ,
the phrase about the "im Grunde unrettbare Freiheit des Individuums" becomes
in the second edition of 1929 the "im Grunde unmogliche Freiheit des Indi
vidduums."

14. Ibid., p. 10: "Loslosung des Demokratismus vom Liberalismus."
15. H. Kelsen, AlIgemeineStaatslehre, p. 91. Cf. also his Hauptprobleme der

Staatsrechtslehre (Vienna, 1923), p. 249, where his a,pproach leads him consist
ently to assert that "a wrong of the state must under all circumstances be a
contradiction in terms."

16. Allgemeine Staatslehre, p. 335; the relevant passages read in translation:
"Entirely meaningless is the assertion that under a despotism there exists no
order of law [Rechtsordnung], [that there] the arbitrary will of the despot reIgns.
•.• The despotically governed state also represents some order of human be
havior. This order is the order of law. To deny to it the name of an order of law
is nothing but naivete and presumption deriving from natural-law thinking..•.
What is interpreted as arbitrary will is merely the legal possibility of the auto
crat's taking on himself every decision, detennining unconditionally the activi
ties of subordinate organs and rescinding or altering at any time norms once an
nounced; either generally or for a particular case. Such a condition is a condition
of law even when it is felt to be disadvantageous. It has also its good aspects.
The demand fOf dictatorship not uncommon in the modern Rechtsstaat shows
this very clearly." That this passage still represents the author's views is ex
plicitly acknowledged by him in his essay "Foundations of Democrac)!," Ethics,
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LXVI, No. I, Part II (October, 1955), 100, n. 12; see also an earlier version of
the same argument, entitled "Democracy and Socialism," Conjerenet on Juris
prudenct and Polilics ("University of Chicago Law School Conference Series,"
No. 15 (Chicago, 1955]).

17. AIIgtmtint Slaatsithrt, p. 14.
18. Ibid., pp. 154 fr.; the phrase is "die sogenannten Freiheitsrechte,"
19. Ibid., p. 335.
20. Ibid., pp. 231 fr.; cf. the same author's Gentral Tluory oj Law and Stalt,

p.38.
21. E. Voegelin, "Kelsen's Pure Theory of Law," Polilical Scienet ~uarttrly,

XLII (1927), 268.
22. F. Darmstiidter, Dit Grmun der Wirksamktil du Ruh/sstaatu (Heid~l

berg, 1930), and cf. Hallowell, Tlu Dulint oj Liberalism as an Idtology and Tlu
Moral Foundalions oj Dtmoracy. On the further development under the Nazis see
F. Neumann, Btlumolh: Tht Siruciurt and Pracliet oj Nalional Socialism (2d
ed.; New York, 1944), and A. Kolnai, Tht War against tnt Wnl (New York,
1938), pp. 299-310.

23. Darmstiidter, op. cit., p. 95.
24. See P"erojfenllichungen der P"ertinigung dtutscher SlaalsrunlSltnrer, Vol.

VII (Berlin, 1932), especially the contributions by H. Triepel and G. Leibholz.
25. A. L. Malitzki in a Russian publication of 1929 quoted in B. Mirkin

'Getzewitsch, Dit ruhlstluortlisclun Grundlagen dn Sovjttstaatn (Leipzig and
Vienna, 1929), p. 117. Cf., however, a similar discussion in R. von Ihering, Law
as a Mtans to an End, trans. I. Husik (Boston, 1913), p. 315: "Exclusive domina
tion of the law is synonymous with the resignation on the part of society, of the
free use of its hands. Society would give herself up with bound hands to rigid
necessity, standing helpless in the presence of all circumstances and requirements
of life which were not provided for in the law, or for which the latter was found
to be inadequate. We derive from this the maxim that the State must not limit
its own power of spontaneous self-activity by law any more than is absolutely
necessary-rather too little in this direction than too much. It is a wrong belief
that the interest or the security of right and of political freedom requires the
greatest possible limitation of the government by the law. This is based upon the
strange notion I!) that force is an evil which must be combated to the utmost.
But in reality it is a good, in which, however, as in every-good, it is necessary, in
order to make possible its wholesome use, to take the possibility of its abuse
into the bargain,"

26. G. Perticone, "Quelques aspects de la crise du droit publique en Italie,"
Rn!ut internalionalt dt la thlorit du droit, 1931-32, p. 2.

27. See C. Schmitt, "Was bedeutet der Streit urn den 'Rechtsstaat,'''
Ztilschrifljur dit gnamtt StaatswimnsclJajt, XCV (1935),190.

28. Archipov, Law in tM 80vitl 81alt (Moscow, 1926) (in Russian), quoted by
B. Mirkin-Getzewitsch, op. (it., p. 108.

29. P. J. Stuchka, Tlu Tluory oj tlu Statt oj Int Prolttarians and Ptasants and
Its Conslilulion (5th ed.; Moscow, 1926) (in Russian) quoted by Mirkin-Getze
witsch, op. cit., pp. 70 fr.

30. Mirkin-Getzewitsch, op. cit., p. 107.
31. Malitzki, op. cit. It has to be admitted, however, that this principle is

also to be found in Aristotle Ethics 1138a: "Whatever [the law] does not bid it
forbids."
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32. Quoted by V. Gsovski, Soviet Civil Law (Ann Arbor, Mich., 1948), I, 170,
from P. J. Stuchka in Encyclopedia oj State and Law (Moscow, 1925-27) (in
Russian), p. 1593. .

33. Concerning Pashukanis' fate, Roscoe Pound observes in his Administra
tive Law (Pittsburgh: University of Pittsburgh Press, 1942), p. 127: "The Pro
fessor is not with us now. With the setting up of a fllan by the present govern
ment in Russia, a change of doctrine was called for and he did not mOVt fast
enough in his teaching to conform to the doctrinal exigencies ofthe new order.
If there had been law instead of only administrative orders it might have been
possible for him to lose his job without losing his life."

34. E. B. Paschukanis, Allgemeine Rechtslehre und Marxismus, translated
from the 2d Russian ed. (Moscow, 1927) (Berlin, 1929), p. 117. An English trans
lation of this and of a later work by Pashukanis has been published in Soviet Legal
Philosophy, trans. H. W. Babb, Introduction by J. N. Hazard (Cambridge: Har
vard University Press, 1951). For a discussion see H. Kelsen, The Communist
Theory oj Law (New York and London, 1955); R. Schlesinger, Soviet Legal
Theory (2d ed.; London, 1951); and S. Dobrin, "Soviet Jurisprudence and Social
ism," Law !!luarterly Review, Vol. LII (1936).

35. This summary of Pashukanis' argument is taken from W. Friedmann,
Law and Social Change in Contemporary Britain (London, 1951), p. 154.

36. Dicey, Constitution (8th ed.), p. xxxviii.
37. Lord Hewart, The New Despotism (London, 1929).
38. Characteristic of the treatment which that well-justified warning received

even in the United States is the following comment by Professor (now Justice)
Felix Frankfurter, published in 1938: "As late as 1929 Lord Hewart attempted to
give fresh life to the moribund unrealities of Dicey by garnishing them with
alarm. Unfortunately, the eloq1lent journalism of this book carried the imprima
tur of the Lord Chief Justice. His extravagant charges demanded authoritative '
disposidon and they received it" (Foreword to a discussion of "Current Develop
ments in Administrative Law," Yale Law Journal, XLVII [1938), 517).

39. Economi.rt, June 19, 1954, p. 952: ''The 'new despotism,' in short, is not
an exaggeration, it is a reality. It is a despotism that is practised by the most
conscientious, incorruptible and industrious tyrants that the world has ever
seen."

40. R. H. S. Crossman, Socialism and the New Despotism ("Fabian Tracts,"
No. 298 [London, 1956)).

41. Committee on Ministers' Powers, Report (generally known as the "Do
noughmore Report") (London: H. M. Stationery Office, 1932; Cmd. 4060); see
also the Memoranda Submitted by Government Departments in Reply to ~estion

naire oj November 1929 and Minutes oj Evidence Taken before the Committee on
Ministers' Powers (London: H. M. Stationery Office, 1932).

42. For the description ofH. J. Laski, W. I. Jennings, W. A. Robson, and H.
Finer as members of the same group see W. I. Jennings, "Administrative Law
and Administrative Jurisdiction," Journal oJ Comparative Legislation and Inter
national Law, 3d ser., XX (1938), 103.

43. W. Ivor Jennings, "The Report on Ministers' Powers," Public Adminis.
tration, Vols. X (1932) and XI (1933).

44. Ibid., X, 342.
45. Ibid., p. 343.
46. Ibid., p. 345.
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47. Ibid.
48. W. Ivor Jennings, The Law and tlu Constitution (1933) (4th ed.; Logdon,

1952), p. 54.
49. Ibid., p. 291.
50. Ibid., p. 292.
51. Ibid., p. 294.
52. Ibid.
53. Sir Ivor Jennings, The Jtuun's Govtrnmmt ("Pelican Books" [London,

1954}).
54. T. D. Weldon, 7 ht Vocabulary of Politics ("Pelican Books" [London,

1953]).
55. W. A. Robson, Justiet and Administrative Law (3d ed.; London, 1951),

p. xi.
56. Ibid., p. 16.
57. Ibid., p. 433.
58. Ibid., pp. 572-73.
59. Rule of Law: A Study by the Inns oj Courts Constrvative and Unionist

Society (London: Conservative Political Centre, 1955), p. 30.
60. Libtrty in the Modern Stalt (London: Conservative Political Centre, 1957).
61. Times Litirary Supplement (London), March I, 1951. In this respect some

socialists show greater concern than is noticeable in the official conservative
;position. Mr. R. H. S. Crossman, in the pamphlet quoted above (n. 40, p. 12),
looks forward to the next st~p "to reform the judiciary, so that it can regain the
traditional {unction of defending individual rights against encroachment."

62. W. Friedmann, Tht Planned State and tht Rule of Law (Melbourne, Aus
tralia, 1948), reprinted in his Law and Social Change in Contemporary Britain
(London, 1951).

63. Ibid., reprint, p. 284.
M. Ibid., p. 310. It is curious that the contention that the rule of law and

socialism are incompatible, which had long been maintained by socialist authors,
should have aroused so much indignation among them when it was turned against
socialism. Long before I had emphasized the point in The Road to Strfdom, K.
Mannheim, Man and Soddy in an Age of ReconJlruction (London, 1940), p. 180,
had summed up the result of a long discussion in the statement that "recent

. studies in the sociology of law once more confirm that the fundamental principle
of formal law by which every case must be judged according to general rational
precepts, which have as few exceptions as possible and are based on logical sub
surnption. obtains only for the liberal-eompetitive phase of capitalism." Cf. also
F. L. Neumann, The Democratic and the Authoritarian State (Glencoe, Ill., 1957),
p. 50, and M. Horkheimer, "Bemerkungen zur philosophischen Anthropologie,"
Ztitschrift fur Soz;a/foruhung, IV (1935), esp. 14: "The economic basis of the
significance of promises becomes less important from day to day, because to an
increasing extent economic life is characterised not by contract but by command
and obedience." ,

65. H. Finer, Tht Road to Reaction (Boston, 1945), p. 60.
66. Cf. W. S. Churchill, "'the Conservative Case for a New Parliament,"

Lisuntr, February 19, 1948, p. 302: "I am told that 300 officials have the power
to make new regulations, apart altogether from Parliament, carrying with them
the penalty of imprisonment for crimes hitherto unknown to the law."

67. The Town and Country Planning Act (1947), Sec. 70, subsec. (3), provides
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that "regulations made under this Act with the consent of the Treasury may
prescribe general principles to be followed by the Central Land Board in deter
mining .•• whether any and if so what development charge is to be paid." It
was under this provision that the MiniSter of Town and Country Planning was
able unexpectedly to issue a regulation under which the development charges
were normally "not to be less" than the whole additional value of the land which
was due to the permission for a particular development.

68. Central Land Board, Practice Notes (First Series): Being Notes on Devel
opment Charges under the Town and Country Planning Act, 1947 (London: H.M.
Stationery Office, 1949), Preface. It is explained there that the Notes "are meant
to describe principles and working rules with which any applicant can confident
ly assume his case will be dealt unless either he can show good cause for different
treatment, or the Board informs him that for special reasons the normal rules
do not apply." It is further explained that "a particular rule must always be
variable if it does not fit a particular case" and that the board "have no doubt
that from time to time we shall vary our policy." For further discussion of this
measure see below, chap. xxii, sec. 6.

69. Cf. the official report, Public Inquiry Ordered by the Minister oj Agriculture
into the Disposal oj Land at Crichel Down (London: H. M. Stationery Office,
1954) (Cmd. 9176); and cf. also the less-known but nearly as instructive case of
Odium v. Stratton before Mr. Justice Atkinson in the King's Bench Division, a
verbatim report of the proceedings of which has been printed by the Wiltshire
Gautte (Devizes, 1946).

70. See Dwight Waldo, The Administrative State: A Study of the Political
Theory of American Public Administration (New York, 1948), p. 70, n. 13; d.
also pp. 5, 15, and 40 of the same work.

71. See ibid., p. 79: "If any person is to count for less than one in the New,
Order it is the Lawyer!"

n. Ibid., p. 73.
73. Roscoe Pound, The Spirit of the Common Law (Boston, 1921), p. 72; cf.

also C. H. McIlwain, Constitutionalism and the Changing World (Cambridge:
Cambridge University Press, 1939), p. 261: "Slowly but surely we are drifting
toward the totalitarian state, and strange to say many if not most of the idealists
are either enthusiastic about it or unconcerned."

74. J. Dickinson, Administrative Justice and the Supremacy oj Law in the
United States (Cambridge: Harvard University Press, 1927), p. 21.

75. Cf. The Political I!hilosophy of Robert M. La Follelle, ed. E. Torelle (Madi
son, Wis., 1920).

76. A. H. Pekelis, Law and Social Action (Ithaca and New York, 1950), p. 88;
cf. also H. Kelsen, "Foundations of Democracy," Ethics, LXVI (1955), supp!.,
esp. 77 fr.

77. C. G. Haines, A Government of Laws or a Government oj Men (Berkeley:
University of California Press, 1929), p. 37.

78. Ibid., p. 18.
79. Thomas Jefferson, Draft of Kentucky Resolution of 1789, in E. D. War

field, The Kentucky Resolutions of 1799 (2d ed.; New York, 1894), pp. 157-58.
80. Jerome Frank, Law and the Modern Mind (New York, 1930). More than

a quarter of a century after the publication of this book, Thurman Arnold, in
the University oj Chicago Law Review, XXIV (1957), 635, could sa~ of it that
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"more than any other it cleared the way for a new set of conceptions and ideals
with respect to the relationship of the citizen to his government."

81. See U.S. Attorney General's Committee on Administrative Procedure, Re
port (Washington, D.C.: Government Printing Office, 1941).

82. Roscoe Pound, "Administrative Procedure Legislation. For the 'Minority
Report,' " American Bar Association Journal, XXVI (1941),664. On the present
situation see B. Schwartz, "Administrative Justice and Its Place in the Legal
Order," New York University Law Review, Vol. XXX (1955); and W. Gellhorn,
Individual Freedom and Governmental Restraints (Baton Rouge: Louisiana State
University Press, 1956), especially the remark, p. 18, that "some of the former
upholders of the administrative process (including the author) now feel that what
were mainly imaginary dangers have become real-and frightening."

83. G. Radbruch, Rechtsphilosophie, ed. E. Wolf (4th ed.; Stuttgart, 1950),
p. 357. See also the significant comments in this work on the role which legal
positivism has played in destroying the belief in the Rechtsstaat, esp. p. 335:
"Diese Auffassung vom Gesetz und seiner Geltung (wir nennen sie die positivis
tische Lehre) hat die Juristen wie das Volk wehrlos gemacht gegen noch so will
kiirliche, noch so grausame, noch so verbrecherische Gesetze. Sie setzt letzten
Endes das Recht der Macht gleich, nur wo die Macht ist, ist das Recht"; and p.
352: "Der Positivismus hat in der Tat mit seiner Dberzeugung 'Gesetz ist Gesetz'

,den deutschen Juristenstand wehrlos gemacht gegen Gesetze willkiirlichen und
verbrecherischen Inhalts. Doabei ist der Positivismus gar nicht in der Lage, aus
eigener Kraft die Geltung von Gesetzen zu begriinden. Er glaubt die Geltung
eines Gesetzes schon damit erwiesen zu haben, dass es die Macht besessen hat,
sich durchzusetzen." It is thus not too much of an exaggeration when E. Brunner,
Justice and the Social Ord.r (New York, 1945), p. 7, maintains that "the totali
tarian state is simply and solely legal positivism in political practice."

84. See G. Dietze, "America and Europe-Decline and Emergence of Judicial
Review," Yirginia Law Review, Vol. XLIV (1958), and, concerning the revival
of natural law, H. Coing, Grundzuge der Rechtsphilosophie (Berlin, 1950); H.
Mitteis, Ueber das Naturrecht (Berlin, 1948); and K. Ritter, Zwischen Naturrecht
und Rechtspositivismus (Witten-Ruhr, 1956).

85. G. Ripert, Le DEc/in du droit (Paris, 1949). Cf. also P. Roubier, Theorie
. gEnerale du droit (Paris, 1950); and L. Rougier, La France ala recherche d'une con
stitution (Paris, 1952).

86. See C. K. Allen, Law and Orders (London, 1945); G. W. Keeton, The
Passing of Parliament (London, 1952); C. J. Hamson, EXtcutive Discretion and
Judicial Control (London, 1954); and Lord Radcliffe, Law and the Democratic
State (Birmingham: Holdsworth Club of the University of Birmingham, 1955).

87. Report of the Committee on Administrative Tribunals and Enquiries
("Franks Committee") (London: H. M. Stationery Office, 1957), p. 218, par. 37.

88. Ibid., pars. 28, 29.
89. Ibid., par. 120.
90. See the conservative pamphlet Rule of Law mentioned in n. 59 above and

W. A. Robson, Justice and Administrative Law (3d ed.; London, 1951). On simi
lar recommendations of the "Hoover Commission" in the United States see the
symposium "Hoover Commission and Task Force Reports on Legal S~rvices
and Procedure," New York University Law Review, Vol. XXX (1955).

91. The International Commission of Jurists at The Hague (now at Geneva)
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convened at Athens in June, 1955, and adopted a resolution which solemnly de
clares: "I. The State is subject to the law. 2 Governments should respect the
rights of the individual under the Rule of Law and provide effective means for
their enforcement. 3. Judges should be guided by the Rule of Law, protect and
enforce it without fear or favor and resist any encroachments by governments or
political parties on their independence as judges. 4. Lawyers of the world should
preserve the independence of their profession, assert the rights of.the individual
under the Rule of Law and insist that every accused is afforded a fair trial" (see
Report oj the International CongreJS oj Jurists [The Hague, 1956), p. 9).

92. It is no exaggeration when one student of jurisprudence (]. Stone, The
Province and Function oj Law [Cambridge: Harvard University Press, 1950), p.
261) asserts that the restoration of the rule of law as here defined "would strictly
require the reversal of legislative measures which all democratic legislatures
seem to have found essential in the last half century." The fact that democratic
legislatures have done this does not, of course, prove that it was wise or even that
it was essential to resort to this kind of measure in order to achieve what they
wanted to achieve, and still less that they ought not t.o reverse their decisions if
they recognize that they produce unforeseen and undesirable consequences.
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PART III

The quotation below the subtitle is taken from Tocqueville, Democracy, II, 318.
The three paragraphs which follow, or indeed the whole of chapter vi, of Book
IV, from which it is taken, would deserve quotation as a prologue to the follow
ing discussion.

CHAPTER SEVENTEEN

The Decline of Socialism and the Rise of the Welfare State

The quotation at the head of the chapter is taken from the dissenting opinion
ofMr. Justice Brandeis in Olmstead v. United States, XXX, 277, U.S. 479 (1927).

1.' The most lively discussion of these problems is going on in Britain. See
particularly New Fabian Essays, ed. R. H. S. Crossman (London, 1952); Social.
-ism: A New Statement of Principles, presented by the Socialist Union (London,
1952); W. A. Lewis, The ,principles of Economic Planning (London, 1949);
G. D. H. COle, Is This Socialism' (New Statesman parnphtet) (London, 1954);
H. T. N. Gaitskell, Recent Dewlopments in British Socialism (London, n.d.);
Twentieth Century Socialism, by the Socialist Union (London, 1956); C. A. R.
Crosland, The Future of Socialism (London, 1956); R. H. S. Crossman, Socialism
and the New Despotism ("Fabian Tracts," No. 298 [London, 1956)); and the dis
cussions carried on in the journals Socialist Commentary and the New Statesman.
A useful survey of these debates is T. Wilson, "Changing Tendencies in Socialist
Thought," Lloyds B.R., July, 1956. Illuminating comments on the British experi.
ment by foreign observers are B. de Jouvenel,Probl;mes de l'Angleterre soc;aliste
(Paris, 1947); C. E. Griffin, Britain: A Case Study for Americans (Ann Arbor:
University of Michigan Press, 1950); D. M. Wright, Post-War West German and

. United Kingdom Recovery (Washington: American Enterprise Association, 1957);
and ]. Messner, Das englische Experiment des Sozialismus (Innsbruck, 1954).

2. For the Continental developments see particularly]. Buttinger, In the
Twilight. of Socialism: An Epilogue to AUSlro-Marxism, trans. E. B. Ashton
(Cambridge: Ha.rvard University Press, 1956); K. Bednarik, The Young Worlctr
of Today-a New Type (London, 1955); F. Klenner, Das Unbehagen in der Demo.
!cratie (Vienna, 1956). A similar change in attitude among American socialists is
shown by Norman Thomas, Democrat;c Socialism: A New Appra;sal (New York:
League for Industrial Democracy, 1953). .

3. See the description of it discussion at a Fabian Summer School at Oxford
in 1955 given in Crossman, op. cit., p. 4.

4. Crosland, op. cit., and Bednarik, op. cit.
5. See especially Klenner, op. cit., pp. 66 if. .
6. As was made clear by the quotation from Karl Mannheim that I placed

at the head of the chapter on "Planning and the Rule of Law" in The Road to
Serfdom (London and Chicago, 1944) and repeated here above, n. 64, chap. xvi.
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7. Especially George Orwell, Ninelun Eighlyjour (London, 1949); ef. also
his review of The Road 10 Serfdom in the Observer (London), April 9, 1944.

8. Crossman, op. cil., p. 1.
9. Ibid.
10. Ibid., p. 6.
11. Ibid., p. 13. These apprehensions have clearly also affected the latest offi

cial statement of the British Labour party on these issues (see Personal Freedom:
Labour's Policy Jor Ihe Indioidual and Socicly [London: Labour Party, 1956)).
But,though this pamphlet deals with most of the crucial issu"es and shows how
much the problems we have discussed have forced themselves into the foreground
under a socialist regime even in a country with liberal traditions, it is a curiously
contradictory document. It not only repeats the phrase that "freedom with gross
inequalities is hardly worth having" (p. 7) but even expressly reasserts the basic
thesis of administrative despotism that "a minister must remain free to take
different decisions in cases which are exactly similar" (p. 26).

12. The term "welfare state" is comparatively new in the English language
and was probably still unknown twenty-five years ago. Since the German
WohlJahrlslaat has been in use in that country for a long time and the thing it
describes was first developed in Germany, the English term probably derives
from the German. It deserves mention that the German term, from the begin
ning, was employed to describe a variant of the conception of the police state
(Polizcislaat}-apparently first by nineteenth-century historians to describe the
more favorable aspects of eighteenth-century government. The modern concep
tion of the welfare state was first fully developed by the German academic
Sozialpolitiker, or "socialists of the chair," from about 1870 onward and was
first put into practice by Bismarck.

The similar developments in England contemplated by the Fabians and by ,
theorists like A. C. Pigou and L. T. Hobhouse and put into practice by Uoyd
George and Beveridge were, at least in their beginnings, strongly influenced by
the German example. The acceptance of the term "welfare state" was assisted by
the fact that the theoretical foundations that Pigou and his school had provided
were known as "welfare economics."

By the time F. D. Roosevelt followed in the footsteps of Bismarck and Lloyd
George, the ground had been similarly well prepared in the United States, and
the use made since 1937 by the Supreme Court of the "general welfare" clause
of the Constitution naturally led to the adoption of the term "welfare state"
already in use elsewhere:

13. Cf., e.g., Henry Sidgwick, The Elements oj Polilics (London, 1891),
chap. iv.

14. See on this particularly Lionel Robbins, The Theory oj Economic Policy
(London, 1952).

15. The preceding sentences are deliberately repeated, with only small altera.
tions, from my book The Road to SerJdom, chall' ix, where this subject is treated
at greater length.

16. A. H. Hansen, "The Task of Promoting Economic Growth and Stability,"
address to the National Planning Association, February 26, 1956 (mimeo
graphed).

17. Cf.]. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), pp. 99-100:
"If the roads, the railways, the banks, the insurance offices, the great 1?int stock
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companies, the llniversities, and the public charities, were all of them branches
of the government; if, in addition, the municipal corporations and local boards,
with all that now devolves on them, became departments of the central admin
istration; if the employes of all these different enterprises were appointed and
paid by the government, and looked to the government for every rise in life;
not all the freedom of the press and popular constitution of the legislature
would make this or any other country free otherwise than in name. And the evil
would be greater, the more efficiently and scientifically the administrative
machinery was constructed-the more skilful the arrangements for obtaining
the best qualified hands and heads with which to work it."

18. Cf. T. H. Marshall, Citizenship and Social Class (Cambridge: Cambridge
University Press, 1958), p. 59: "So we find that legislation ... acquires more
and more the character of a declaration of policy that it is hoped to put into
effect some day."

19. Roscoe Pound, "The Rise of the Service State and Its Consequences,"
in The Welfare State and the National Welfare, ed. S. Glueck (Cambridge, Mass.,
1952), p. 220.

20. P. Wiles, "Property and Equality," in The Unsm:ile State, ed. G. Watson
(London, 1957), p. 107. Cf. also the statement in the Conservative party pam
phlet, Rule oj Law (London, 1955), p. 20, and indorsed by the "Franks Commit
tl:e" (Report of the Commil/ee on Administrative' Tribunals and Enquiries [Cmd.
218; London, ,1957], p. 60) othat "whatever the theoretical validity of this argu
ment, those of us who are Members of Parliament have no hesitation in saying
that it bears little relation to reality. ·Parliament has neither the time nor the
knowledge to supervise the Minister and call him to account for his administra
tive decisions."

21. See L. von Mises, Human Ac/ion (New Haven: Yale University Press,
1949), pp. 196 ff.

22. Cf. Lionel Robbins, Economic Planning and International Order (London,
1937).

23. Cf. W. F. Berns, "The Case against World Government," in World
Politics, ed. American Foundation for Political Education (3d ed.; Chicago,
1955).
. 24. Cf. George Stigler, "The Tenable Range of Functions of Local Govern

ment" (unpublished lecture, 1957; mimeographed).
25. See the encyclopedic treatment of these problems by my friend Fritz

Machlup in The Political Economy of Monopoly (Baltimore: Johns Hopkins
Press, 1952).
, 26. See notably J. Schumpeter, Capitalism, Socialism, and Democracy (New
York, 1942), chap. vii.

27. The Road to Serfdom, chap. iv.
28. Cf. F. H. Knight, "Conflict of Values: Freedom and Justice," in Goals of

Etonomic Life, ed. A Dudley Ward (New York, 1953), p. 224: "The public has
most exaggerated id.eas of the scope of monopoly as really bad and remediable,
and talk of 'abolishing' it is merely ignorant or irresponsible. There is no clear
line·between legitimate and necessary profit and the monopoly gain that presents
a problem for action. Every doctor or artist of repute has a monopoly, and
monopolies are deliberately granted by law to encourage invention and other
creative activities. And, finally, most monopolies work in the same ways as
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'patents,' etc., and are temporary and largely balanced by losses. Moreover, by .
far the worst monopolist restrictions are those organized by wage earners and
farmers with the connivance or direct aid of government and with public ap
proval." Cf. also the earlier statement by the same author in "The Meaning of
Freedom," Ethics, LII (1941-42), 103: "It is needful to state th"t the role of
'monopoly' in actual.economic life is enormously exaggerated. in the popular
mind and also that a large part of the monopoly which is real, and especially the
worst part, is due to the activities of government. In general (and especially in
the United States under the New Deal), these have been very largely such as to
promote, if not directly to create, monopoly rather than to create or to enforce
the conditions of market competition. What competition actually means is sim
ply the freedom of the individual to 'deal' with any and all other individuals
and to select the best terms as judged by himself, among those offered." .

CHAPTER EIGHTEEN

Labor Unions and Employment

The quotation at the head of the chapter is taken from H. C. Simons, "Hansen
on Fiscal Policy," reprinted from Y.P.E., Vol. L (1942), in Economic Polity jor
a Fru Society (Chicago: University of Chicago Press, 1948), p. 193.

1. Including the most "orthodox" political economists, who invariably sup
ported freedom of association. See particularly the discussion in J. R. McCulloch,
Treatise on the Circumstances Which Determine the Rate oj Wages and the Condi-'
tion oj the Labouring Classes (London, 1851), pp. 79-89, with its stress on lJolun
tary association. For a comprehensive statement of the classical liberal attitude
toward the legal problems involved see Ludwig Bamberger, Die Arbeiter-jragl
unter dem Gesichtspunkte des Pereinsrtehtes (Stuttgart, 1873).

2. Characteristic is the description of the "liberal" attitude to unions in
C. W. Mills, The New Men of Power (New York, 1948), p. 21: "In many liberal
minds there seems to be an undercurrent that whispers: 'I will not criticize the
unions and their leaders. There I draw the line,' This, they must feel, distin
guishes them from the bulk of the Republican Party and the right-wing Demo
crats, this keeps them Jeftward and socially pure,"

3. A. V. Dicey, Introduction to the 2d ed. of his Law and Opinion, pp. xlv
xlvi. He continues to say that the law "makes a trade union a privileged body
exempted from the ordinary law of the land. No such privileged body has ever
before been deliberately created by an English Parliament [and that] it stimu
lates among workmen the fatal delusion that workmen should aim at the attain
ment, not of equality, but of privilege," Cf. also the comment on the same law,
thirty years later, by J. A. Schumpeter, Capitalism, Socialism, and Democracy
(New York, 1942), p. 321: "It is difficult, at the present time, to realize how this
measure must have struck people who still believed in a state and in a legal sys
tem that centered in the institution of private property. For in relaxing the law
of conspiracy in respect to peaceful picketing-which practically amounted to
legalization of trade-union action implying the threat of force-and ift exempting
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trade-union funds from liability in action for damages for torts-which practi
cally amounted to enacting that trade unions could do no wrong-this measure
in fact resigned to the trade unions part of the authority of the state and granted
to them a position of privilege which the formal extension of the exemption to
employers' unions was powerleSs to affect." Still more recently the Lord Chief
Justice of Northern Ireland said of the same act (Lord MacDermott, Prottetion
from Power under English Law [London, 1957), p. 174): "In short, it put trade
unionism in the same privileged position which the Crown enjoyed until ten
years ago in respect of wrongful acts committed on its behalf."

4. Roscoe Pound, Legal Immunities of Labor Unions (Washington: American
Enterprise Association, 1957); p. 23, reprinted in E. H. Chamberlin, and others,
Labor Unions and Public Policy (Washington: American Enterprise Association,
1958).

5. Justice Jackson dissenting in Hunt v. Crumboch, 325 U.S. 831 (1946).
6. L. von Mises, Die Gemeinwirtschaft (2d ed.; Jena, 1932), p. 447.
7. Few liberal sympathizers of the trade unions would dare to express the

obvious truth which a courageous woman from within the British labor move
ment frankly stated, namely, that "it is in fact the business of a Union to be
anti-social; the members would have a just grievance if their officials and com
mittees ceased to put sectional interests first" (Barbara- Wootton, Freedom under
Planning [London, 1945), p. 97). On the flagrant abuses of union power in the
United States, which I shaU not further consider here, see Sylvester Petro, Power
Unlimited: The Corruption ojUnion Leadership (New York, 1959).

8. In this chapter, more than in almost any other, I shall be able to draw upon
a body of opinion that is gradually forming among an increasing number of
thoughtful students of these matters-men who in background and interest are
at least as sympathetic to the true concerns of the workers as those who in the
past have been championing the privileges of the unions. See particularly W. H.
Hutt, The Theory of Collective Bargaining (London, 1930), and Economists and
the Public (London, 1936); H. C. Simons, "Some Reflections on Syndicalism,"
J.P.E., Vol. LII (1944), reprinted in Economic Policy for a Free Society; J. T.
Dunlop, Wage Determination under Trade Unions (New York, 1944); Economic
Institute on Wage Determination and the Economics of Liberalism (Washington:
Chamber of Commerce of the United States, 1947) (especially the contributions
by Jacob Viner and Fritz Machlup); Leo Wolman, Industry-wide Bargaining
(Irvington-on.Hudson, N.Y.: Foundation for Economic Education, 1948); C. E.
Lindblom, Unions and Capitalism (New Haven: Yale University Press, 1949)
(cr. the rllviews of this book by A. Director, University of Chicago Law Reoiew,

. Vol. XVIII [19501; by J. T. Dunlop in A.E.R., Vol. XL [1950); and by Albert
• Rees in J.P.E., Vol. LVIII [1950)); The Impact oj the Union, ed. David McCord
Wright (New Y~rk, 1951 [especially the contributions by M. Friedman and G.
HaberlerD; Fritz Machlup, The Political Economy of Monopoly (Baltimore: Johns
Hopkins Press, 1952); D. R. Richberg, Labor Union Monopoly (Chicago, 1957);
Sylvester Petro, The Labor Policy of the Free Society. (New York, 1957); E. H.
Chamberlin, The Economic Analysis of Labor Power (1958), P. D. Bradley,
Inooluntary Participation in Unionism (1956), and G. D. Reilley, State Rights
and the Law of Labor Relations (1955), all three published by the American En
terprise Association (Washington, 1958) and reprinted together with the pam
phlet by Roscoe Pound quoted in n. 4 above in the volume quoted there; B. C.
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Roberts, Trade Unions in a Fret Society (London, Institute of Economic Affairs,
1959); and John Davenport, "Labor Unions in the Free Society," Fortune, April,
1959, and "Labor and the Law," ibid., May, 1959. On general wage theory and the
limits of the powers of the unions see alsoJ. R. Hicks, The Theory ofWagts (London,
1932); R. Strigl, Angewandte Lohntheoril1 (Leipzig and Vienna, 1926); and The
Theory of Wage Determination, ed. J. T. Dunlop (London, 1957).

9. See particularly the works by H. C. Simons and W. H. Hutt cited in the
preceding note. Whatever limited validity the old argument about the "necessity
of "equalizing bargaining power" by the formation of unions may ever have had,
has certainly been destroyed by the modern development of the increasing size
and specificity of the employers' investment, on the one hand, and the increasing
mobility of labor (made possible by the automobile), on the other.

10. This must be emphasized especially against the argument of Lindblom in
the work quoted in n. 8.

11. Chamberlin, op. cit., pp. 4-5, rightly stresses that "there can be no doubt
that one effect of trade union policy"..• is to diminish still further the real in
come of the really low income groups, including not only the low income wage
receivers but also such other elements of society as 'self-employed' and small
business men."

12. Cf. F. Machlup in the two studies quoted in n. 8 above.
13. A conspicuous example of this in recent times is the case of the notoriously

unorganized domestic servants whose average annual wages (as pointed out by
M. Friedman in D. Wright's The Impact of the Union, p. 224) in the United
States in 1947 were 2.72 times as high as they had been in 1939, while at the end
of the same period the wages of the comprehensively organized steel workers had
risen only to 1.98 times the initial level.

14. Cf. Bradley op. cit.
15. Cf. S. P. Sobotka, "Union Influence on Wages: The Construction Indus- ,

try," 'l.P.E., Vol. LXI (1953).
16. It would be difficult to exaggerate the extent to which unions prevent the

experimentation with, and gradual introduction of, new arrangements that
might be in the mutual interest of employers and employees. For example, it is
not at all unlikely that in some industries it would be in the interest of both to
agree on "guaranteed annual wages" if unions permitted individuals to make a
sacrifice in the amount of wages in return for a greater degree of security.

17. To illustrate the nature of much contem porary wage bargaining in the
United States, E. H. Chamberlin, in the essay quoted in n. 8 above, p. 41, uses
an analogy which I cannot better: "Some perspective may be had on what is in
volved by imagining an application of the techniques of the labor market in some
other field. If A is bargaining with B over the sale of his house, and if A were
given the privileges of a modern labor union, he would be able (1) to conspire
with all other owners of houses not to make any alternative offers to B, using
violence or the threat of violence if necessary to prevent them, (2) to deprive B
himself of access to any alternative offers, (3) to surround the house of Band
cut off all deliveries of food (except by parcel post), (4) to stop all movement
from B's house, so that if he were for instance a doctor he could not sell his
services and make a living, and (5) to institute a boycott of B's business. All of
these privileges, if he were capable of carrying them out, would no doubt
strengthen A's position. But they would not be regarded by anyone as part of
'bargaining'-unless A were a labor union."
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18. Cf. Petro, op. cit., p. 51: "Unions can and do serve useful purposes, and
they have only barely scratched the surface of their potential utility to em
ployees. When they really get to work on the job of serving employees instead
of making such bad names for themselves as they do in coercing and abusing
employees, they will have much less difficulty than they presently have in secur
ing and keeping new members. As matters now stand, union insistence upon the
closed shop amounts to an admission that unions are really not performing their
functions very well."

19. Cf. C. 1. Barnard, "Functions and Pathology of Status Systems in Formal
Organizations," in IndUJtry and Society, ed. W. F. Whyte (New York, 1946),
reprinted in Barnard's Organization and Management (Cambridge: Harvard
University Press, 1949).

20. Cf. Sumner Slichter, Trade Unions in a Free Society (Cambridge, Mass.
1947), p. 12, where it is argued that such rules "introduce into industry the
equivalent of civil rights, and they greatly enlarge the range of human activities
which are governed by rule of law rather than by whim or caprice." See also
A. W. 'Gouldner, Patterns oj Industrial Bureaucracy (Glencoe, IlL, 1954), espe
cially the discussion of "rule by rule."

21. See particularly Franz B6hm, "Das wirtschaftliche Mitbestimmungsrecht
der Arbeiter im Betrieb," Ordo, Vol. IV (1951); and Goetz Briefs, Zwisc!len
Kapitalismus und Syndikalismus (Bern, 1952).

22. See the essays by J. Viner, G. Haberler, M. Friedman, and the book by
S. Petro cited in n. 8 above.

23. Such contracts binding on third parties are equally as objectionable in
this field as is the forcing of price-maintenance agreements on non-signers by
"fair-trade" laws.

24. Such legislation, to be consistent with our principles, should not go beyond
declaring certain contracts invalid, which is sufficient for removing all pretext for
action to obtain them. It should not, as the title of the "right-to-work laws" may
suggest, give individuals a claim to a particular job, or even (as some of the laws
in force in certain American states do) confer a right to damages for having been
denied a particular job, when the denial is not illegal on other grounds. The
objections against such provisions are the same as those which apply to "fair
employment practices" laws.

25. See A. Lenhoff, "The Problem of Compulsory ,Unionism in Europe,"
dmerican Journal oj Comparative Law, Vol. V (1956).

26. See Petro, op. cit., esp. pp. 235 ff. and 282.
27. See the articles by G. Haberler and myself in Problems oj United States

Economic Development, ed. by the Committee for Economic Development, Vol.
I (New York, 1958).

28. Cf. Arthur J. Brown, The Great Inflation, 1939-1951 (London, 1955).
29. See J. R. Hicks, "Economic Foundations of Wage Policy," E.J., LXV

(1955), esp. 391: "The worlq we now live in is one in which the monetary system
has become relatively elastic, so that it can accommodate itself to changes in
wages, rather than the other way about. Instead of actual wages having to adjust
themselves to an equilibrium level, monetary policy adjusts the equilibrium level
of money wages so as to make it conform to the actual level. It is hardly an
exaggeration to say that instead of being on a Gold Standard, we are on a Labour
Standard." But see also the same author's later article, "The Instability of
Wages," Three Banks Review, No. 31 (September, 1956).
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30. See W. Beveridge, Full Employment in a Free Society (London, 1944); M.
Joseph and N. Kaldor, Economic Reconstruction after the JYar (handbooks pub
lished for the Association for Education in Citizenship [London, n.d.]); Barbara
Wootton, The Social Foundations of Wage Policy (London, 1955); and, on the
present state of the discussion, D. T. Jack "Is a Wage Policy Desirable and
Practicable?" E.]., Vol. LXVII (1957). It seems that 'Some of the supporters of
this development imagine that this wage policy will be conducted 1>.y "labor,"
which presumably means by joint action of all unions. This seems neither a prob
able nor a practicable arrangement. Many groups of workers would rightly object
to their relative wages being determined by a majority vote of all workers, and a
government permitting such an arrangement would in effect transfer all control
of economic policy to the labor unions.

31. See, e.g., Barbara Wootton, Freedom under Planning, p. 101: "The con·
tinual use of terms like 'fair,' however, is quite subjective: no commonly accepted
ethical pattern can be implied. The wretched arbitrator, who is charged with the
duty of acting 'fairly and impartially' is thus required to show these qualities in
circumstances in which they have no meaning; for there can be no such thing as
fairness or impartiality except in terms of an accepted code. No one can be im.
partial in a vacuum. One can only umpire at cricket because there are rules, or
at a boxing match so long as certain blows, like those below the belt, are forbid
den. Where, therefore, as in wage determinations, there are no rules and no code,
the only possible interpretation of impartiality is conservatism." Also Kenneth
F. Walker, Industrial Relations in Australia (Cambridge: Harvard University
Press, 1956), p. 362: "Industrial tribunals, in contrast with ordinary courts, are
called upon to decide issues upon which there is not only no defined law, but
not even any commonly accepted standards of fairness or justice." Cf.' also Ger
trud Williams [Lady Williams], "The Myth of 'Fair' Wages," E.]., Vol. LXVI
(1956). '

32. See Petro, op. cit., pp. 262 ff., esp. p. 264: "I shall show in this chapter
that the rule of law does not exist in labor relations; that there a man is entitled in
only exceptional cases to a day in court, no matter how unlawfully he has been
harmed"; and p. 272: "Congress has given the NLRB [National Labor Relations
Board] and its General Counsel arbitrary power to deny an injured person a
hearing, Congress has closed the federal courts to persons injured by conduct
forbidden under federal law. Congress did not, however, prevent unlawfully
harmed persons from seeking whatever remedies they might find in state courts.
That blow to the ideal that every man is entitled to his day in court was struck
by the Supreme Court."

33. The Chairman of the English Trade Union Congress, Mr. Charles Geddes,
was reported in 1955 to have said: "I do not believe that the trade union move·
ment of Great Britain can live for very much longer on the basis of compulsion.
Must people belong to us or starve, whether they like our policies or Rot? No. I
believe the trade union card is an honor to be conferred, not a badge which sig.
nifies that you have got to do something whether you like it or not. We want the
right to exclude people from our union if necessary and we cannot do that on the
basis of 'Belong or starve.' "
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CHAPTER NINETEEN

Social Security

The quotation at the head of the chapter is taken from the Economist (London),
March 15, 1958, p. 918.

1. Cf. Alfred Marshall's wise statement on a universal scheme for pensions
before the Royal Commission on the Aged Poor (1893) (Official Papm by Alfrtd
Marshall, ed. J. M. Keynes [London, 19261, p. 244): "My objections to them are
that their educational effect, though a true one, would be indirect; that they
would be expensive; and that they do not contain, in themselves, the seeds of
their own disappearance. I am afraid that, if started, they would tend to become
perpetual. I regard all this problem of poverty as a mere passing evil in the prog
ress of man upwards; and I should not like any institution started which did not
contain in itself the causes which would make it shrivel up, as the causes of
poverty itself shrivelled up."

2. Cf. Eveline M. Burns, "Private and Social Insurance and the Problem of
; Social Security," reprinted from Canadian Wtllart, February 1 and March 15,

1953, in Analysis of tlzt Sorial Stcurity Systtm: Htarings btfort a Subcommitttt of
tht Committtt on Ways and Mtans, Houst oj Rtj1rtsmtatifJts (83d Cong., 1st
seas.), No. 38458 [Washington: Government Printing Office, 1954]), p. 1475: "It
is no longer a matter of offering each individual a choice as to how much protec.
tion he will buy at the range of premiums yielded by the calculations of the
actuary. Unlike the private insurer the-government is not restricted by the fear
of competition, and can safely offer differential benefits for uniform contributions,
or discriminate against certain insured groups.•.. In private insurance, the
purpose is to make a profit out of selling people something they want. The essen·
tial criterion governing every decision as to terms and conditions is its effect
upon the continuing existence of the company. Obviously, if the company is to
continue operating in a competitive world, it must offer services that people think
it worth while to pay for and run its affairs in such a way that the guarantees
offered will be honoured when due..•. In social insurance the purpose is differ
ent," Cf. also the same author's "Social Insurance in Evolution," A.E.R., Vol.
XLV, Suppl. (1944); and her SocilllStcurity lind PuMic Policy (New York, 1956);
and W. Hagenbuch, Social Economics (Cambridge: Cambridge University Press,
1958), p. 198.

3. L. Meriam and K. Schlotterbeck, TIzt Cost and Financing of SocialStCurity
(1950), p. 8: "Adoption of the term 'insurance' by the proponents of social securi
ty was a stroke of promotiol)al genius. Thus social security has capitalized on the
good will of private insurance and, through the establishment of a reserve fund,
has clothed itself with an aura of financial soundness. In fact, however, the sound
ness of old age and survivors insurance rests not on the Social Security Reserve
Fund but on the federal power to tax and to borrow,"

4. Cf. the statements of Dr. A. J. Altmeyer. United States commissioner of
social security and at one time chairman of the Social Security Board, in the
document cited in n. 2 above, p. 1407: "I am not suggesting for a moment that
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social security be used primarily as a method for redistributing income. That
problem has to be attacked frontally and frankly through progressive taxes....
But I also am very much in favor of having progressive taxation cover a large
part of the cost of social security benefits." Similarly M. P. Laroque, "From
Social Insurance to Social Security: Evolution in France," International Labour
Review, LVII (June, 1948),588: "The French Social Security plan was aimed in
essence at no other target than to introduce a little more justice into the distribu
tion of the national income"; and G. Weisser, "Soziale Sicherheit," Handworter
buch der Sozialwissenschajten, IX (1956), 401: "Ein weiterer Wesenszug der
Sicherungssysteme ist unter kulturellen Gesichtspunkten beachtlich. Diese Sys.
teme verwenden Teile des Volkseinkommens zwangsweise zur Deckung .eines
bestimmten Bedarfs, der fiir objektiv gegeben gehalten wird." Also A. Miiller
Armack, "Soziale Markwirtschaft," ibid., p. 391: "Der marktwirtschaftliche
Einkommensprozess bietet der Sozialpolitik ein tragfahiges Fundament fiir eine
staatliche Einkommenumleitung, die in Form von Fiirsorgeleistungen, Renten,
und Lastenausgleichszahlungen, Wohnungsbauzuschiissen, Subventionen U.S.w.
. . . die Einkommensverteilung korrigiert."

5. Within the limited space here it is impossible to show in detail how the ambi.
tious aims of the government social security schemes make inevitable the confer
ment of extensive discretionary and coercive powers on the authorities. Some of
these problems are clearly shown in the interesting attempt made by A. D. Wat.
son, The Principles Which Should Govern the Structure and Provisions oj .. Scheme
of Unemployment Insurance (Ottawa: Unemployment Insurance Commission,
1948), to construct a scheme of private insurance achieving the same .ends. On
this E. M. Burns, in the docwnent quoted in n. 2 above, p. 1474, comments:
"Thus A. D. Watso~ the author of what is probably the most sustained and
consistent effort to relate social to private insurance, states: 'The transgression
of sound imurance principles leads into the wilderness and once in there may be
no return.' Yet in the attempt to devise the specific provisions of an unemploy
ment insurance law, even this author finds himself forced to fall back upon prin
ciples which run in terms of what is 'reasonable,' 'administratively feasible,' or
'practically fair.' But such words can be interpreted only in relation to some
underlying purpose, some specific social environment and set of prevailing social
values. The decision as to precisely what is 'reasonable' thus involves a balancing
of interests and objectives." This difficulty arises only if it is asswned that a
scheme of private insurance must provide aU that a system of government in
surance could. Even with more limited objectives, private competing systems
may still be preferable.

6. Ample illustration of the extent to which this erroneous belief has guided
policy in the United States is given in Dillard Stokes, Social Security-Facl and
Fancy (Chicago, 1956). Similar illustrations could be given for Great Britain.

7. See Meriam and Schlotterbeck, op. cit., pp. 9-10, where it is reported of
the then latest United States social security bill that it "passed the House on
October 5, 1949 under a rule that did not permit the offering of amendments
from the floor or by the minority members of the Ways and Means Committee.
The positKln taken, not without substantial merit, was that H.R. 6000 was too
intricate and technical for piecemeal amendment by persons not conversant with
all its complexities."

8. Cf. L. von Mises, Human Action (New Haven: Yale University Press,
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1949), p. 613: "One may try to justify [such a system of social security) by de
claring that the wage earners lack the insight and the moral strength to provide
spontaneously for their own future. But then it is not easy to silence the voices
of those who ask whether it is not paradoxical to entrust the nation's welfare
to the decisions of voters whom the law itself considers incapable of managing
their own affairs; whether it is not absurd to make those people supreme in the
conduct of government who are manifestly in need of a guardian to prevent
them from spending their own income foolishly. Is it reasonable to assign to
wards the right to elect their guardians?"

9. An illuminating illustration of this was provided in a related field by the
reception, a few years ago, of a symposion on The Impact of the Union, in which
some of the most distinguished economists of our time had taken part. Although
it contained most penetrating discussions of one of our most pressing economic
problems, it was treated patronizingly and condescendingly by the "experts in
labor relations,"

10. There is a further effect of the rule of the expert which deserves brief con
sideration. Any development which is governed by the successive decisions of a
series of different experts working within the same organization is liable to be
carried further because it meets with fewer real checks than it would in a com
petitive world. When the medical experts say that this or that is necessary and

; "must" be done, this is a datum on which the expert in administration bases his
decision; and what in congequence he decides to be administratively necessary
similarly becomes the datum {or the lawyer in drafting the law, and so on. None
of these different experts can feel that he is in a position to look at the whole
and, in view of the aggregate result, to disregard any of the other experts'
"musts." In the past, when things were simpler and the rule was that "the
expert should be on tap but not on top," this was the task of the political head of
the government department concerned. The complexity of the modern measures
makes him almost powerless vis-a-vis the array of experts. In consequence, the
resulting measures are more and more not really the result of co-ordination
and mutually adjusted decisions but the product of a summation, in which one
decision makes the next inevitable, although this was not foreseen by those who
made the first, a process in which nobody has the power to say "Stop'" The
resulting measures do not rest on the kind of division of labor where at each step,
a man is free to accept or not to accept as the basis for his decision what some
other particular agency offers him. The single scheme that emerges, to which
there is no alternative, is determined by the internal necessities of this process,
which has little to do with any comprehension of the whole by anyone mind.

There cart be little doubt, indeed, that, for tasks of the magnitude of, say, the
provision ofmedical services for a whole nation, the single comprehensive organi
zation is not the most efficient method, even for utilizing all the knowledge al
ready available, and still less the method most conducive to a rapid development
and spreading of new knowledge. As in many other fields, the very complexity
of the task requires a technique of co-ordination which does not rely on the con
scious mastery and control of the parts by a directing authority but is guided
by an impersonal mechanism.

11. ]. Schreiegg, Die f/ersicherung als geistige SchOpfung des Wirtschafts
le1Jens (Leipzig and Berlin, 1934), pp. 59-60.

12. On the growth of private pension schemes in Great Britain see particu-
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1arly the Rtporl o/Ilu Comm;lIu on llu Econom;c and F;nandal Pr01Jltms o/Ilu
ProlJ;s;ons/or Old Agt (London: H. M. Stationery Office, 1954; Cmd. 9333), and
the summary of its findings in A. Seldon, Pms;ons ;n a Fr"u Sodtly (London:
Institute of Economic Affairs, 1957), p. 4, where it is stated that "in 1936, about
1,800,000 were covered in industry and commerce. By 1951 about 6,300,000
people were covered, 3,900,000 in private employment, 2,400,000 in public ern
ployment. By 1953-54 the. total had risen to 7,100,000. It is now (June, 1957)
nearing 8,500,000. This includes about 5,500,000 in private industry." The
American developments in this field are even more striking, but the most sig
nificant fact here is the rapid development of new types of medical or health
insurance (see C. C. Nash, "The Contribution of Life Insurance to Social
Security in the United States," Inl"nat;onal Labour Rtvitw, Vol. LXXII [July,
1955)).

13. There are, unfortunately, no convenient English equivalents to the Ger
man terms describing these stages such as Fursorgt, Vtrsidltrung, and Vtrsor
gung; see H. Achinger, Sozialt Siclltrhtit (Stuttgart, 1953), p. 35, and cf. the same
author's contribution to the collective volume, Ntuordnung dtr sozialm ui
stungm (Cologne, 1955), and K. H. Hansmeyer, Dtr Wtg zum Wohljahrtsstaal
(Frankfurt a.M., 1957).

14. For numerous instances of this see Stokes, op. cit.
15. Cf. the passages quoted in n. 4 above, and, for the extent to which this

aim has in fact been achieved in various countries, see A. T. Peacock (ed.), In
comt Rtdistribution and Sodal Policy (London, 1954).

16. Apart from much of the publications of the International Labor Organiza
tion, the lavishly produced volume on Frudom and Wtljart: Social Palt"ns in
th, Northtrn Countriu 0/ Europt, ed. G. R. Nelson and sponsored by the Minis
tries of Social Alfairs of Denmark, Finland, Iceland, Norway, and Sweden (1953)
(no place of publication given), is a conspicuous example of this propaganda on
an international scale, the financing of which it would be interesting to inquire
into.

17. Bank for International Settlements, 24th Annual Rtporl (Rasel, 1954),
p.46.

18. See Laroque, op. cit., and G. Rottier in the work quoted in Peacock, op.
dl., p. 98.

19. Weisser, op. cit., p. 407. The corresponding percentages of the national
income devoted about 1950 in the five main English-speaking countries are given
by E. M. Burns, Sodal Security and Public Policy, p. 5, as Australia 7.3, Canada
7.99, United Kingdom 11.87, New Zealand 13.18, and United States 5.53. Recent
figures for European countries, given in "Free Trade and Social Security,"
Planning, No. 412 (1957), are Germany 20.0, France 16.5, Austria 15.8, Italy
11.3, United Kingdom 11, and Switzerland to.OO per cent.

20. In Belgium, I understand, the workers and employed themselves finally
put a stop to this development after, in the course of twelve years, the charge
had risen from 25 to 41 per cent of wages (see W. Roepke, 7muits von Angtpot
und Nach/ragt [Erlenbach and Zurich, 1958], p. 295).

21. See A. T. Peacock, Tht Economics 0/ National InSliranu (London, 1952).
22. Cf. Stokes, op. cit., pp. 89 If.
23. See Henry D. Allen, "The Proper Federal Function in Security for the

Aged," Amtrican Social Suur;ty, X (1953), 50.
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24. See, for example, Wall Strut Journal, January 2, 1958, the colwnn headed:
"Social Security. With Elections Near, Chances Grow for New Increase in
Benefits. Congress May Hike Monthly Check 5% or 10%," etc. The anticipa
tion has proved correct.

25. National Sup(rannuation: Labour'; Policyfor Suurity in Old Ag( (London:
Labour Party [1957)), p. 30,

26. Ibid., pp. 104 and 106.
27. The most characteristic expression of this view will be found in the

"Beveridge Report" (Social InJUranu and A/Ii(d Sm/icw R(port by Sir William
B(v"idg( [London: H. M. Stationery Office, 1942; Cmd. 6404], secs. 426-39),
where it is proposed that the national health service should "ensure that for
every citizen there is available whatever medical treatment he requires, in what
ever forms he requires it, domiciliary or institutional, general, specialist, or con·
sultant," and that it should become "a health service providing full preventive
and curative treatment of every kind to every citizen without exceptions, with
out remuneration limit and without an economic barrier at any point to delay
recourse to it.'" It may be mentioned here that the annual cost of the proposed
seryice estimated in the Beveridge Report at £170 million is now running at
well over £450 million. See B. Abel-Smith and R. M. Titmuss, The CoJi of
the National H(alth &rviu in England and Walu (Cambridge: Cambridge

, University Press, 1956), and R(port of th( Commi//u of En'luir..v into the CoJi
of th( National H(alth Sm/ic( ("Guillebaud Report") (London: H.M. Stationery
Office, 1956; Cmd. 9663); d. also C. A. R.Crosland, The Futur( of SocialiJm
(London,1956), pp~ 120 and 135.

28. Cf. Ffrangcon Roberts, Th( Co;t of H(alth (London, 1952), and W.
Bosch, Patient, Ar%/, Ka;u (Heidelberg, 1954); see also L. von Mises, Sociali;m
(new ed.; New Haven: Yale University Press, 1951), pp. 476 ff., and earlier
German literature quoted there.

29. See Roberts, op. cit., p. 129. Cf. also J. Jewkes, "The Economist and
Economic Change," in Economic; and Public Policy (Washington, D.C., 1955),
p. 96: "The important economic question [about the British National Health
Service] was this: if there is a service the demand for which at zero price is almost
infinitely great, if no steps are taken to increase the supply, if the cost curve
is rising rapidly, if every citizen is guaranteed by law the best possible medical
service, and if there is no obvious method of rationing, what will happen?
I do not recall any British economist, before the event, asking these simple
questions and, after the event, it is the doctors themselves and not primarily
the economists, who have raised these questions."

30. Cf.Roberts, op. cit., p 116: "Our enquiry has shown thatATledicine,
having harnessed itself to science, has acquired the property of perpetual
expansion with accelerating velocity; that it feeds upon and is in turn fed by
professional ambitions and trade interests; that this process is further accentuated
by its own success in tha't it promotes the prolongation of life in a state of
medicated survival rather than cure; and that further factors making for the
expansionism of medicine are the raising of the standard of Jiving and the
emotion and sentiment inseparable from the contemplation of sickness."

31. Ibid., p. 136: "A man of eighty who sustains a fractured hip requires
immediate admission to hospital and when he gets there he stays for a long
time. On the other hand the person who could be cured, by a brief stay in
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hospital, of a minor .physical defect which nevertheless impairs his working
capacity may have to wait a long time." Dr. Roberts adds: "This economic view
of the healing art may seem callous. The charge would indeed be justified
if our aim· were the welfare of the State considered as a superhuman entity;
and it need hardly be said that the doctor has no concern with the economic
value of his patients. Our aim, however, is the welfare of the members of the
State; and since our resources are insufficient to enable us to treat all disease
with the efficiency which under more fortunate conditions the advance of
science would make possible, we are compelled to reach a just balance between
the short-term direct benefits to the individual and the long-term benefits
reflected back to the individual."

32. See Mark G. Field, Doctor and Patient in Soviet Russia (Cambridge:
Harvard University Press, 1957).

33. Cf. E. M. Burns, "Social Insurance in Evolution."
34. As one of the most careful British students of these matters, J. R. Hicks,

pointed out some time ago ("The Pursuit of Economic Freedom" in What We
Defend, ed. E. F. Jacob [Oxford: Oxford University Press, 1942], p.l05): "One
of the reasons why we have high unemployment figures ... is a direct conse
quence of our progressive social policy; our unemployment statistics are drawn
up in close connection with the administration of unemployment benefit, and
the right to that benefit is given very generously."

35. See Colin Clark, Welfare and Taxation (Oxford, 1954), p. 25.
36. Cf. Barbara Wootton, "The Labour Party and the Social Services,"

Political fiLuarterly, XXIV (1953), 65: "The future design oUhe socialse~vices

waits upon some clearer decision as to what these services are supposed to be
for. In particular, are they intended to contribute to a policy of social equality?
Or are they just part of the national minimum programme enunciated in the
earlier work of the Webbs-measures to secure that nobody starves, or is too
poor to see a doctor, or lacks a rudimentary education? It is the answers to
these questions which must govern the whole future of our social services."

37. It may be useful to recall here the classical doctrine on these matters
as expressed by Edmund Burke, Thoughts and Details on Scarcity, Works, VII,
390-91: "Whenever it happens that a man can claim nothing according to the
rules of commerce, and the principles of justice, he passes out of that department,
and comes within the jurisdiction of mercy."

Much of the best critical analysis of the present tendencies in this field
that I know of is contain.ed in an essay by W. Hagenbuch, "The Rationa,le of the
Social Services," Lloyds B.R., July, 1953 (partly reproduced in the Epilogue
for this author's Social Economics [Cambridge: Cambridge University Press,
1958]), where he contends (pp. 9-12) that "without realizing it, we may be
drifting into a system in which everyone becomes permanently dependent on the
State for certain basic needs and will inevitably become more and more de
pendent. Not only are the social services no longer self-liquidating; they are
self-propagating.... There is surely all the difference in the world between
a regime in which a few unfortunate people receive occasional and temporary
benefits to tide them over their misfortune and one in which a large slice of
everybody's income is continually channeled through the State. The absence
of any direct links between what the individual puts in and what he takes
out, the political situation that must arise when any kind of ineqll...ality of
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distribution is discussed, and the sheer paternalism of it all, suggest a rapid
disappearance of that small stream of the national income which does not
go through the social service pool, and a move towards the complete State
control of all incomes.... We may therefore summarize the long term conflict
of policy as follows: On the one hand, we may aim at a system of social services
which removes poverty by making everybody poor (or everybody rich, according
~o how you look at it), by giving no benefits unless they are universal, and by
socializing the national income. On the other hand, we may aim at a system of
social services which removes poverty by raising those below the poverty line
above it, by giving selective benefits to groups of people in need, adopting either
a means test or the method of insurance categories, and by looking forward
to the day when social services will no longer be necessary beoause the standard
of livi"ng of even the lowest income groups is above the poverty line." See also
the same author's "The Welfare State and Its Finances," Lloyds B.R., July,
1958; H. Wilgerodt, "Die Krisis der sozialen Sicherheit und das Lohnproblem,"
Ordo, Vol. VII (1955); H. Achinger, Soziale Sicherheit, and Roepke, op. cit.,
chap. iv.

38. Cf. the first essay by E. M. Burns quoted in n. 2 above, esp. p. 1478.
39. P. Wiles, '''Property and Equality," in The Unservile State, ed. G. Watson

(London, 1957), p. 100. Cf. also E. Dodds, "Liberty and Welfare," in The Un.
, servile State, esp. p. 20: "It has become evident that a State monopoly in Welfare

has certain illiberal consequences, and our conviction is that the time has come
to provide, not Welfare merely, but a varied and competitive Welfare."

40. As against the proposals for reform in Stokes, op. cit., which would
amount to a repudiation of obligations already incurred, it must be said that,
however great the temptation to "wipe the slate clean" and however great the
burden already assumed may appear, this would seem to me a fatal new beginning
for any attempt to create more reasonable arrangements.

41. This phrase was used by Mr. Joseph Wood Krutch in an informal talk.

CHAPTER TWENTY

Taxation and Redistribution

The quotJtion at the head of the chapter is taken from F. Guicciardini, "La
decima scalata," Op~re inedite, ed. P. and L. Guicciardini (Florence, 1867),
X, 377. The occasion of this observation and the remarkable sixteenth-century
discussion of progressive taxation from which it is taken deserve a brief account.

In the fifteenth century the republic of Florence, which for two hundred
years had enjoyed a regime of personal freedom under the law as had not been
known since ancient Athens' and Rome, fell under the rule of the Medici family,
who increasingly gained despotic powers by an appeal to the masses. One of the
instruments they used for this purpose was progressive taxation, as Guicciardini
describes elsewhere ("Del reggimento di Firenze,!' Opere inedite, II, 40): "I t
is well known how much the nobility and the wealthy were oppressed by Cosima
and in the following time by taxation, and the reason for this, which the Medici
never admitted, was that it provided a certain means of destroying in a seemingly
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legal manner, because they always reserved to themselves the power to knock
down arbitrarily anybody they wished." When at some time in the following
century progressive taxation was again advocated, Guicciardini wrote (the
date 1538, suggested by K. T. von Eheberg, "Finanzwissenschaft," Handworter
buch der Staatswissmschajtm [3d ed., Jena, 1909], Vol. IV, is no more than a
conjecture) two brilliant discourses on progressive taxation, one supporting and
the second, which evidently represents his opinion, opposing it. They remained
in manuscript and were published only in the nineteenth century. His basic
objection is (X, 368) that "the equality which we must aim at consists in this,
that no citizen can oppress another, and that the citizens are all subject to the
laws and the authorities, and that the voice of each who is admissible to the Coun
cil counts as much as that of any other. This is the meaning of equality in liberty,
and not that all are equal in every respect," He argues further (p. 372): "It
is not liberty when one part of the community is oppressed and maltreated
by the rest, nor is it the end for which we have sought liberty, which was that
each should with security be able to preserve his proper state," The advocates
of progressive taxation are to him (ibid.) "suscitatori del popolo, dissipatori della
liberta e di buoni governi delle repubbliche." The main danger he states in the
passage quoted at the head of the chapter, which may also be reproduced here
in the original Italian: "Ma ela natura delle cose, che i principii comminciano
piccoli, rna se l'uomo non avvertisce, moltiplicano presto e scorrono in luogo
che poi nessuno ea tempo a provvedervi." Cf. on this G. Ricca-Salerno, Storia
delle dourine jinanziarie in Italia (Palermo, 1896), pp. 73-76, and M. Grabein,
"Beitriige zur Geschichte der Lehre von der Steuerprogression," Finanz.4rchio.
XII (1895),481-96.

1. Ten years ago there were only a very few economists left wh~ opposed
progressive taxation on principle. among whom L. von Mises (see, e.g., Human •
Action [New Haven: Yale University Press, 1949], pp. 803 if.) and H. L. Lutz,
Guideposts to a Fru Economy [New York, 19481, chap. xi. should be specially
mentioned. The first of the younger generation who pointed to its dangers seems
to have been D. M. Wright, Democracy and Progress (New York, 1948), pp. 94
103. The general reopening of the discussion is due mainly to the careful study
ofW. J. Blum and Harry Kalven, Jr., The Uneasy Casejor Progressive Taxation,
first published in University oj Chicago Law Review, Vol. XIX (1952) and issued
separately by the University of Chicago Press in 1952. Two earlier discussions
of the problem by myself are "Die Ungerechtigkeit der Steuerprogression,"
Schweizer Monatshifle. Vol. XXXII (l952), and "Progressive Taxation Recon
sidered," in On Frudom and Free Enterprise: Essays in Honor oj Ludwig von
Mises, ed. M. Sennholz (Princeton, 1956). A substantial part of the latter has
been incorporated in the present chapter. A recently published non-critical
but highly instructive history of progressive taxation in Great Britain is F.
Sheha b,Progressive Taxation (Oxford, 1953).· .

2. Turgot's marginal note, "II faut executer l'auteur. et non Ie projet," is
reported by F. Gentz, "Ueber die HUlfst}uellen der franzosischen Regierung,"
Hislorisr.hes Journal, III (l799), 138. Gentz himself comments there on progres
sive taxation: "Nun ist schon eine jede Abgabe, bei welcher irgend eine andere.
als die reine (geometrische) Progression der Einkiinfte oder dea Vermogens
zum Grunde liegt, jede, die sich auf das Prinzip einer steigenden P~gression
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griindet, nicht viel besser als ein Strassenraub." (Gentz, of course, here uses
"progression" with regard to the absolute and not to the proportional amount
of the tax.)

3. [J. R. McCulIoch], "On the Complaints and Proposals Regarding Taxa
tion," Edinburgh Review, LVII (1833), 164. This early article was largely in
corporated into the better-known expanded version in the same author's Treatise
on the Principles and Practical Influence oj Taxation and the Funding System
(London, 1845, p. 142).

4. See K. Marx, Selected Works, ed. V. Adoratsky (London, n.d.), I, 227.
As L. von Mises has pointed out (Planning jor Freedom [South HolIand, Ill.,
1952], p. 96), the words "necessitate further inroads upon the old social order"
do not occur in the original version of the Communist Manifesto but were inserted
by Friedrich Engels in the English translation of 1888.

5. M. A. Thiers, De la proprih! (Paris, 1848), p. 319: "La proportionnalite
est un principe, mais la.progression n'est qu'un odieux arbitraire."

6. J. S. MilI, Principles (1St ed., 1848), II, 353,
7. For recent surveys of these arguments in favor of progressive taxation

see E. D. Fagan, "Recent and Contemporary Theories of Progressive Taxation,"
J.P.E., Vol. XLVI (1938), and E. Allix, "Die Theorie der Progressiv Steuer,"
Die Wirtschajstheorie der Gegenwart, Vol. IV (Vienna, 1928).

8. I remember that my own teacher, F. von Wieser, one of the founders
; of modern marginal utility analysis and author of the term "marginal utility"

(Grmznutzen), regarded it as one of his main achievements to have provided
a scientific basis for just taxation. The author who had in this connection the
greatest influence in the English-speaking world was F. Y. Edgeworth; see
his Papers Relating to Political Economy (London, 1925), II, esp. 234-70.

9. As late as 1921, Sir Josiah Stamp (later Lord Stamp) could say (The
Fundamental Principles oj Taxation [London, 1921], p. 40) that "it was not
until the marginal theory was thoroughly worked out on its psychological side,
that progressive taxation obtained a really secure basis in principle." Even more
recently T. Ba~na, Redistribution oj Incomes through Public Finance (Oxford:
Oxford University Press, 1945), p. 5, could still argue that "given the total
national income, satisfaction.is maximized with an equal distribution of income.
This argument is based, on the one hand, on the law of diminishing marginal
utility of income, and, on the other hand, on the assumption (based on the
postulates of political democracy rather than economics) that persons with the
same income possess the same capacity of enjoyment. In addition, the currently
accepted economic doctrine denies that there is virtue in thrift (made so much
easier by the existence of high incomes) so long as there is unemployment, and
thus the main traditional justification of inequality falls away."

10. This conclusion can probably be regarded as firmly established in spite
of the ever recurring objection that individually most of us have definite views
about whether a given need of one person is greater or smaller than that of
another. The fact that we have an opinion about this in no way implies that there
is any objective basis for deciding who is right if people differ in their views
about the relative importance of diiterent people's needs; nor is there any evi
dence that they are likely to agree.

11. Stenographische Berichte der Perhandlungen .•• des preussischen Abgeord
netmhausts (1898-99), II, 907: "Die allerheiligsten politischen Grundsiitze
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der Gleichheit werden sich aber untreu, wenn wir an die Frage der Progressiv
steuer herangehen. Da verleugnet selbst die absolute Demokratie in Hunderttau
senden von Stimmen ihre Grundsatze, wenn es sich darum handelt, den Reichen
scharfer zu treffen."

12. See particularly H. C. Simons, Personal Income Taxation (Chicago:
University of Chicago Press, 1938), pp. 17 ff. Cf. also A. T. Peacock, "Welfare
in the Liberal State," in The Unservile State, ed. G. Watson (Lpndon, 1957),
p. 117: "Liberal support for such measures as progressive taxation does not rest
on the utilitarian belief that an extra pound is more 'valuable' or will 'alford a
greater utility' to a poor man than to a rich man. It rests on a positive dislike of
gross inequality." .

13. Taxation Committee of the National Association of Manufacturers,
Facing the Issue of Income Tax Discrimination (rev. and enlarged ed.; New York,
1956), p. 14.

14. D. G. Hutton, "The Dynamics of Progress," in The Unservile State,
pp. 184-85. This seems to be recognized now even in Labour party circles (see,
for example, C. A. R. Crosland, The Future of Socialism [London, 1956], p. 190).

15. Cf. G. Findlay Shirras and L. Rostas, The Burden of British Taxation
(Cambridge: Cambridge University Press, 1943), p. 56. The main results of this
investigation are shown in the accompanying table. See also the earlier discussions

Income
(£)

100 .
150 .
200 .
250 .
300 .
350 .
500 .

Per Cent
Taken by
Taxation

18
16
15
14
12
11
14

Income
(£)

1,000 .
2,000 .
2,500 .
5,000 .

10,000 .
20,000 .
50,000 .

Per Cent
Taken by
Taxation

19
24
25
33
41
50
58

in the Report of the Commit/a on National Debt and Taxation (London: H.M.
Stationery Office, 1927; Cmd. 2800); for the United States, G. Colm and H.
Tarasov, Who Pays the Taxes.? "Temporary National Economic Committee
Monographs," No.3 [Washington: Government Printing Office, 1940]; and
J. H. Adler, "The Fiscal System: The Distribution of Income and Public WeI.
fare," in Fiscal Policies and the American Economy, ed. K. E. Poole (New York,
1951); for France, see H. Brochier, Finances publiques et redistribution des revenus
(Paris, 1950); and, for an earlier similar result for Prussia, F. J. Neumann, Die
personlichen Steuern flom Einkommen (Tiibingen, 1896).

16. A. M. Cartter, The Redistribution of Income in Postwar Britain (New
Haven: Yale University Press, 1955); see also Income Redistribution and Social
Policy, ed. A. T. Peacock (London, 1954); and R. A. Musgrave, J. J. Carroll,
L. D. Cooke and L. Frane, "Distribution of Tax Payments by Income Groups:
A Case Study for 1948," National Tax Journal, Vol. IV (l951).

17. The best-known of these pessimistic prognostications is that by W. E. H.
Lecky, Democracy and Liberty (new ed.; New York, 1899), I, 347: "Highly
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graduated taxation realises most completely the supreme danger of democracy,
creating a state of things in which one class imposes on another burdens which
it is not asked to share, and impels the State into vast schemes of extravagance,
under the belief that the whole costs will be thrown upon others."

18. Royal Commission on Taxation of Profits and Income, Second Report
(London: H.M. Stationery Office, 1954; cmd. 9105), sec. 142.

19. Justice White in Knowlton v. Moore, 178 U.S. 41 (1900), quoted by
Blum and Kalven as quoted in n. 1 above.

20. E. R. A. Seligman, Progressive Taxation in Theory and Practice (2d
ed.; Baltimore: American Economic Association, 1908), p. 298.

21. See the Report quoted in n. 18, sec. 150.
22. J. R. McCulloch in the article quoted in n. 3 above, p. 162; also in Treatise

on Taxation, p. 141. The phrase was later used often and occurs, for example,
in F. A. Walker, Political Economy (2d ed.; New York, 1887), p. 491.

23. See the detailed discussion in the Final Report of the Royal Commission
on the Taxation of Profits and Income (London: H.M. Stationery Office, 1958;
(Cmd. 9474), secs. 186-207, esp. 186: "It is inherent in a graduated tax that it
should fall with different incidence on the uneven and the even income."

24. It deserves notice that the same authors who were loudest in their
emphasis on the alleged "exhaustion of investment opportunities" are now

; demanding that "the effective progressivity of the income tax must be strength
ened" and emphasizing tha.t "the most important single other grounds confront
ing American politics today is the issue of progressivity of our income tax" and
seriously contend that "we are in a situation in which the marginal tax dollar
can clearly yield a much higher social utility than the marginal pay envelope
dollar" (A. H. Hansen, "The Task of Promoting Economic Growth and Stabili
ty," address to the National Planning Association, February 20, 1956; mimeo
graphed).

25. This seems to have shaken even an author so firmly cunvinced of the
justice of progressive taxation that he wanted to apply it on an international
scale (see J. E. Meade, Planning and the Price Mechanism [London, 1948],
p. 40: "Thus a skilled author who is taxed 19s 6d in the £ [i.e., 97t per cent]
must earn £200 in order to have the money to pay £5 to get some housework
done. He may well decide to do the housework himself instead of writing. Only

. ifhe is forty times more productive in writing than housework will it be profitable
for him to extend the division of labour and to exchange his writing for ho::sc
work." .

26. W. A. Lewis, The Principles of Economic Planning (London, 1949),
p. 30; the argument appears to have been used first by L.T.Hobhouse, Liberalism
(London, 1911), pp. 199-201, who suggests that the argument for a supertax
is "a respectful doubt wliether any single individual is worth to society by any
means as much as some individuals obtain" and suggests that "when we come
to an income of some £5,000 a year, we approach the limit of the industrial
value of the individual."

27. Cf. Wright, op. cit., p. 96: "It must be remembered that our income-tax
laws have been for the most part drawn up and enacted by people on steady
salaries for the benefit of people on steady salaries."

28. L. von Mises, Human Action, pp. 804-5. Cf. also Colin Clark, Welfare
and Taxation (Oxford, 1954), p. 51: "Many upholders of high taxation are
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sincere opponents of monopoly; but if taxation were lower and, especially,
if undistributed profits were exempt from taxation, many businesses would spring
up which would compete actively with the old established monopolies. As a
matter of fact, ,the present excessive rates of taxation are one of the principal
reasons for monopolies now being so strong." Similarly, Lionel Robbins, "Notes
on Public Finance," Lloyds B.R., October, 1955, p. 10; "The fact that it has be
e,ome so difficult to accumulate even a comparatively small fortune must have the
most profound effect on the organ,ization of business; and it is by no means
dear to me that these results are in,the social interest. Must not the inevitable
consequence of all this be that it will become more and more difficult for innova
tion to develop save within the ambit of established corporate enterprise, and
that more and more of what accl!lmulation takes place will take place within the
large conCerns which-largely as a result of individual enterprise in the past
managed to get started before the ice age descended?"

29. See Wright, op. cit., pp. 96-103; cf. also J. K. Butters and J. Lintner,
Effects ojFederal Taxes on Growing Enterprises (Boston: Harvard Graduate School
of Business Administration, 1945).

30. See the report in the New York Times, January 6, 1956, p. 24.
31. Much of the expense-account waste is indirectly a consequence of pro

gressive taxation, since, without it, it would often be in the better interest
of a firm so to pay its executives as to induce them to pay their representation
expenditure out of their own pockets. Much greater than is commonly understood
are also the legal costs caused by progressive taxation; cf. Blum and Kalven,
op. cit., p. 431: "It is remarkable how much of the day to day work of the lawyer
in the income tax field derives from the simple fact that the tax is progressive.
Perhaps the majority of his problems are either caused or aggravated by that
fact."

CHAPTER TWENTY-ONE

The Monetary Framework

The quotation at the head of the chapter is taken from J. M. Keynes, The
Economic Consequenus oj the Peace (London, 1919), p. 220. Keynes's observation
was prompted by a similar remark attributed to Lenin to the effect that "the
best way to destroy the- capitalist system was to debauch the currency." Cf.
also Keynes's later statement in A Tract oj Monetary Reform (London, 1923),
p. 45: "The Individualistic capitalism of today, precisely because it entrusts
saving to the individual investor and production to the individual employer,
presumeJ a stable measuring-rod of value, and cannot be efficient-perhaps can
not survive-without one,"

1. Cf. L. von Mises, Human Action (New Haven: Yale University Press,
1949), pp. 429-45.

2. Though I am convinced that modern credit banking as it has developed
requires some public institutions such as the central banks, I am doubtful whether
it is necessary or desirable that they (or the government) should have the mo
nopoly of the issue of all kinds of money. The state has, of course, the right to
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protect the name of the unit of money which it (or anybody else) issues and, if
it issues "dollars," to prevent anybody else from issuing tokens with the same
name. And as it is its function to enforce contracts, it must be able to determine
what is "legal tender" for the discharge of any obligation contracted. But there
seems to be no reason whatever why the state should ever prohibit the use ofother
kinds of media of exchange, be it some commodity or money issued by another
agency, domestic or foreign. One of the most effective measures for protecting
the freedom of the individual might indeed be to have constitutions prohibiting
all peacetime restrictions on transactions in any kind of money or the precious
metals.

3. The most important of these temporary and self-reversing shifts of demand
which monetary changes are likely to cause are changes in the relative demand
for consumers' goods and investment goods; this problem we cannot consider
here without entering into all the disputed problems of business-cycle theory.

4. See the more detailed discussion of these problems in my Monttary Nation
alismand International Stability (London, 1937).

5. See R. S. Sayers, Cmtral Banlr.ing after Bagthot (Oxford, 1957), pp. 92-107.
6. See Colin Clark, "Public Finance and Changes in the Value of Money,"

E.J.,Vol. LV (1945), and compare the discussion of his thesis by J. A. Pechman,
T. Mayer, and D. T. Smith in R.E.&S., Vol. XXXIV (1952).
, 7. The figures quoted in the text are the result of calculations made for me
by Mr. Salvator V. Ferrer:\, whose assistance I gratefully acknowledge. They were
necessarily confined to those countries for which cost-of-living index numbers
were readily available for the whole of the forty-year period. I am deliberately
giving in the text only round figures, because I do not believe that the results
of this kind of calculation can give us more than rough indications of the orders
of magnitude involved. For those who are interested I give here the results
(up to one decimal place) for all the countries for which the calculation was made:

Per Cent Per Cent Per Cent

Switzerland...... 70.0 New Zealand ..... 49.9 Germany........ 37.1
Canada ......... 59.7 Norway ......... 49.4 Belgium......... 28.8
United States.... 58.3 Egypt ........... 48.2 Peru ............ 20.6
Union of South Denmark ........ 48.1 Italy ............ 11.4

Africa ......... 52.3 Netherlands ..... 44.0 France .......... 11.4
United Kingdom. 50.2 Ireland .......... 42.1 Greece .......... 8.4
Sweden.; ........ 50.1

8. So far as France is concerned, this, of course, does not take into account
the effects of the considerable further depreciation (and consequent devaluation)
of the French franc in the course of 1958.

9. There is no continuous index· number available for the whole of this
two-hundred-year period, but the approximate trend of prices can be gauged
by piecing together the data given by Elizabeth W. Gilboy, "The Cost of Living
and Real Wages in Eighteenth Century England," R.E.&S., Vol. XVIII (1936),
and R. S. Tucker, "Real Wages of Artisans in London, 1729-1935," Journal
of tht American Statistical Association, Vol. XXXI (1936).

10. This statement is based on the index number of wholesale prices for
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the United States (see Bureau oj Labor Statistics, Chprt Seriu [Washington:
Government Printing Office, 1948), Chart E-11.

11. Cf. W. Roepke, Welfare, Frudom, and Inflation (London,1957).
12. Cf. my essay "Full Employment, Planning, and Inflation," Review

oj the Institute of Public Affairs (Melbourne, Victoria, Australia), Vol. IV
(1950); and the German version in Pollbuchiijtigung, Inflation und Planwirtschajt,
ed. A. Hunold (Zurich, 1951); and F. A. Lutz, "Inflationsgefahr und Konjunk
turpolitik," Schweizerische Zdtschrift jur Polkswirtschajt und Statistik (XCIII,
1957), and "Cost- and Demand-Induced Inflation," Banca Nazionale di Lavoro
§luarterly Review, Vol. XLIV (1958).

13. J. M. Keynes, A Tract on Monetary Riform, p. 80.
14. Henry C. Simon's essay of that title, originally published in J.P.E.,

Vol. XLIV (1936), is reprinted in his Economic Policyjor a Fru Society (Chicago:
University of Chicago Press, 1948).

15. This applies at least to the traditional instruments of monetary policy,
though not to such newer measures as the changes in the required reserves
of the banks.

16. The fatal errors begin with the British attempt after the first World
War to restore the pound to its former value rather than to reiink it with gold
at a new parity correspondin'g to its reduced value. Besides the fact that this
was not required by the principles of the gold standard, it was contrary to the
best classical teaching. D. Ricardo had explicitly said of a similar situation one
hundred years earlier that he "never should advise a government to restore a '
currency, which was depreciated 30 pct., to par; I should recommend, as you
propose, but not in the same manner, that the currency should be fixed at the
depreciated value by lowering the standard, and that no further deviations should
take place" (letter to John Wheatley, September 18, 1821, in The Works and
Corrrupondence oj David Ricardo, ed. P. Sraffa [Cambridge: Cambridge Univer
sity Press, 1952), IX, 73).

17. There is, of course, a strong case for completely freeing the trade in gold.
Indeed, it would seem desirable to go considerably further in this direction:
probably nothing would contribute more to international monetary stability than
the different countries mutually binding themselve,s by treaty to place no obsta
cles whatever in the way of free dealing in one another's currencies. (There
would probably also be a strong case for going still further and permitting
their respective banks to operate freely in their territories.) But, though this
would go far in the direction of restoring a stable international standard, the
control of the value of this standard would still be in the hands of the authorities
of the biggest countries participating in it.

18. Cf. my essay on "A Commodity Reserve Currency," E.J., Vol. LIII
(l943), reprinted' in Individualism and Economic Order (London and Chicago,
1948).

19. See my essay Monetary Nationalism and International Stability.
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CHAPTER TWENTY-TWO

Housing and Town Planning

The quotation at the head of the chapter is taken from W. A. Lewis, The Prin
ciples of Economic Planning (London, 1949), 1'.32.

1. A valuable attempt to remedy this position has recently been made in
R. Turvey, Economics of Real Property (London, 1957). Of earlier works the
discussions of local taxation by E. Cannan, especially his History of Local
Rates (2d ed.; London, 1912), and his memorandum in Royal Commission on
Local Taxa/ion: Memoranda Chiefly Relating to the Classification and Incidence
of Imperial and Local Taxes (London: H.M. Stationery Office, 1899; Cmd.
9528), PI'. 190-75, are still among the most helpful on the crucial issues.

2~ Adam Smith, Lectures on Justice, Police, Revenue, and Arms (delivered in
1763),ed.E. Cannan (Oxford, 1896), p. 154.

3. Cf. M. Friedman and G. J. Stigler, Roofs or Ceilings? (New York: Founda
tipn for Economic Education, 1946); B. de Jouvenel, No Yacancies (New
York: Foundation for Economic Education, 1948); R. F. Harrod, Are These
Hardships Necessary? (LClndon, 1948); F. W. Paish, "The Economics of Rent
Restriction," Lloyds B.R., April, 1950, reprinted in the author's Post-War
Financial Problems (London, 1950); W. Roepke, Wohnungszwangswirtschaft-ein
europaisches Prob/em (Dusseldorf, 1951); A. Amonn, "Normalisierung der Woh
nungswirtschaft in grundsiitzlicher Sicht," Schweizer Monatshifte, June, 1953;
and my own earlier essays, Das Mieterschutzproblem (Vienna, 1929) and "Wirkun
gen der Mietzinsbeschriinkungen," Schriften des Yereins fur Sozialpolitik, Vol.
CLXXXII (1929).

4. The illustration is given by F. W. Paish in the essay quoted in the preceding
note, p. 79 of the reprint.

5. E. Forsthoff, Lehrbuch des Yerwaltungsrechts, I (Munich, 1950), 222.
6. Only recently have determined, systematic efforts have been made in

both Great Britain and Germany to abolish the whole system of rent controls.
Even in the United States they still exist in New York City.

7. This possibility has not infrequently been used in various parts of the
world to drive out unpopular racial minorites.
. 8. Sir Frederick Osborn, "How Subsidies Distort Housing Development,"
'Lloyds B.R., April, 1955, p. 36.

9. On these problems see Turvey, op. cit., and Allison Dunham, "City
Planning: An Analysis of the Content of the Master Plan," Journal of Law
and Economics, Vol. I (1958).'

10. The extent to which the movement for town planning, under the leadership
of such men as Frederick Law Olmsted, Patrick Geddes, and Lewis Mumford,
has developed into a sort of anti-economics would make an interesting study.

11. It should perhaps be said, in exculpation of the British economists, that
it would hardly have been possible for these absurdities ever to have become
law if the decisive stage of the preparation of the legislation had not taken
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place at a time when the economists were almost entirely occupied with the war
effort, and when the town planners had the time and a free field to put through
their conception of a better postwar world. It is hardly an exaggeration to say
that, at the time the act was passed, scarcely anybody in Parliament understood
its implications and that probably nobody at all foresaw that the responsible
minister would use the powers given to him to decree a complete confiscation
of the development gain. See on the act Sir Arnold Plant, "Land Planning and the
Economic Functions of Ownership," Journal oj the Chartm~d Auctioneers and
Estate Agents Institute, Vol. XXIX (1949), and, in addition to R. Turvey's
book already mentioned, his article, "Development Charges and the Compensa
tion-Betterment Problem," E.]., Vol. LXIII (1953), and my article "A Levy
on Increasing Efficiency," Financial Times (London), April 26, 27, and 28,
1949.

12. C. M. Haar, Land Planning Law in a Free Society: A Study oj the British
Town and Country Planning Act (Cambridge: Harvard University Press, 1951);
cf. my review of this in University oj Chicago Law Review, Vol. XIX (1951-52).

13. Strictly speaking, this act as implemented by "the responsible minister,
who had been authorized to fix the development charges at some percentage of
the development gain and chose to fix them at 100 per cent.

14. Central Land Board, Practice Notes (First Series) (London: H.M. Station
ery Office, 1949), pp. ii-iii.

15. August Losch, The Economics oj Location (New Haven: Yale University
Press, 1954), pp. 343-44.

CHAPTER TWENTY-THREE

Agriculture and Natural Resources

The quotation at the head of the chapter is the concluding sentence of Edmund
Burke, Thoughts and Details upon Scarcity (1795), in Works, VII, 419.

1. See E. M. Ojala, Agriculture and Economic Progress (Oxford: Oxford Uni
versity Press, 1952; K. E. Boulding, "Economic Analysis and Agricultural
Policy," Canadian Journal oj Economics and Political Science, Vol. XIII (1947),
reprinted in Contemporary Readings in Agricultural Economics, ed. H. G. Hal
crow (New York, 1955); T. W. Schultz, Agriculture in an Unstable Economy
(New York, 1945); J. Fourastie, Le grand espoir du XX' si~c/e (Paris, 1949);
H. Niehaus, uitbildcr der Wirtschajts- und Agrarpo/itik (Stuttgart, 1957);
and H. Niehaus and H. Priebe, Agrarpo/itik in der sozialen Marktwirtschajt
(Ludwigsburg, 1956). "

2. Sir Ralph Enfield, "How Much Agriculture?" Lloyds B.R., April, 1954,
p.30.

3. It perhaps deserves mention, since this is little known, that in this field,
too, the inspiration for the control measures seems to have come from Germany.
Cf. the account in A. M. Schlesinger, Jr., The Age oj Roosevelt: The .Crisis oj
the Old Order, 1919-1933 (Boston, 1957), p. 110: "In the late twen!ies Beards-
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ley Ruml of the Laura Spelman Rockefeller Foundation, impressed by a program
of agricultural control he observed in operation in Germany, asked John Black"
now at Harvard, to investigate its adaptability to the American farm problem.
In 1929 Black worked out the details of what he christened the voluntary
domestic allotment plan.... "

4. Cf. Hilde Weber, Die Landwirtschajt in der rJolkswirtschajtlichen Entwicklung
("Berichte iiber Landwirtschaft," Sonderheft No. 161 [Hamburg, 1955]).

5. On the extent to which "soil conservation" has often served merely as
a pretext for economic controls see C. M. Hardin, The Politics oj Agriculture:
Soil ConserrJation and the Struggle jor Power in Rural America (Glencoe, Ill.,
1952).

6. On the problems of undeveloped countries and assistance to their economic
development see particularly P. T. Bauer, Economic Ana~ysis and Policy in
Underdeveloped Countries (Cambridge: Cambridge University Press, 1958); S. H.
Frankel, The Economic Impact on Under-developed Societies (Oxford, 1953); F.
Benham, "Reflexiones sobre los paises insufficientement desarrollados," El
Trimelre econ6mico, Vol. XIX (1952); and M. Friedman, "Foreign Economic
Aid," Yale Review, Vol. XLVII (1958).

7. This has its complement in the fact, first pointed out, I believe, by F. W.
Paish, that today the wealthy countries regularly overpay their farmers while
the poor countries generally underpay them.

8. The important andwell-established fact of the necessity of the development
of an agricultural surplus before rapid industrialization can bring a growth
of wealth is particularly well brought out by K. E. Boulding in the article quoted
in n. 1 above, particularly p. 197 of the reprint: "The so called 'industrial revolu
tion' was not created by a few rather unimportant technical changes in the
textile industry; it was the direct child of the agricultural revolution based
on turnips, clover, four-course rotation, and livestock improvement which de
veloped in the first half of the eighteenth century. It is the turnip, not the spin
ning jenny, which is the father of industrial society."

9. It is significant that, as has been pointed out by Anthony Scott, Natural
Resources: The Economics oj Conservation (Toronto: University of Toronto
Press, 1955), p.37, "the whole school of land economics (and its cousin, institu
tional economics)" largely traces back to this concern of Americans.

10. Cf. P. B. Sears, "Science and Natural Resources," American Scientist,
Vol. XLIV (1956), and "The Processes of Environmental Change by Man,"
in Man's Role in Changing the Face oj the Earth, ed. W. L. Thomas, Jr. (Chicago:

, University of Chicago Press, 1956).
11. See mainly Scott, op. cit.; Scott Gordon, "Economics and the Conservation

Question," Journal oj Law and Economics, Vol. I (1958); and S. von Ciriacy
Wantrup, Resource Conserva#on: Economics and Policies (Berkeley: University
of California Press, 1952).

12. Cf. L. von Mises, Socialism (New Haven: Yale University Press, 1951),
p. 392; and Scott, op. cit., pp. 82-85.

13. Cf. my The Pure Theory oj Capital (London, 1941), chap. vii, esp. p. 88 n.
14. See Scott, op. cit., p. 8.
15. Ibid., p. 97.
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CHAPTER TWENTY-FOUR

Education and Research

The quotation at the head of the chapter is taken from J. S. Mill, On Lib"t}
ed. R. B. McCallum (Oxford, 1946), p. 95. Cf. also Bertrand Russell, commenting
on the same problem ninety-five years later in his lecture, "John Stuart Mill,"
Proceedings of tht British Acadtmy, XLI (1955), 57: "State education, in the
countries which adopt [Fichte's] principles, produces, so far as it is successful,
a herd of ignorant fanatics, ready at the word of command to engage in war
or persecution as may be required of them. So great is this evil that the world
would be a better place (at any rate, in my opinion) if State education had never·
been inaugurated." .

1. Cf. Mill, op. cit., pp. 94-95: "It is in the case of children that misapplied
notions of liberty are a real obstacle to the fulfillment by the State of its duties.
One would almost think that a man's children were supposed to be literally,
and not metaphorically, a part of himself, so jealous is opinion of the smallest
interference of law with his ab~olute and exclusive control over them; more
jealous than of almost any interference with his own freedom of action; so much
less do the generality ofmankind value liberty than power. Consider, for example,
the case of education. Is it not almost a self-evident axiom, that the State
should require and compel the education, up to a certain standard, of every
human being who is born its citizen? .. If the government would make up its
mind to require for every child a good education, it might save itself the trouble,
of providing one. It might leave to parents to obtain the education where and how
they pleased, and content itself with helping to pay the school fees of the poorer
classes of children, and defraying the entire school expenses of those who have
no one else to pay for them. The objections which are argued with reason against
State education do not apply to the enforcemeht of education by the State,
but to the State's taking upon itself to direct that education; which is a totally
different thing."

2. Historically, the needs of universal military service were probably much
more decisive in leading most governments to make e_ducation compulsory than
the needs of universal suffrage.

3. Wilhelm von Humboldt, Ideen zu tintm Ptrsuch dit Griinzm dtr Wirksam
keit des StaaleS zu bestimmm (written in 1792, but first completely published
Breslau, 1851), chap. vi, summary at the beginning and the concluding sentence.
In the EngI.ish translation, The Sphere and Duties of Govtrnmmt (London, 1854),
the summary has been transferred to the Table of Contents.

4. Cf. Ludwig von Mises, Nation, Staat und Wirtschaft (Vienna, 1919).
5. Milton Friedman, "The Role of Government in Education," in Economics

and the Public Interest, ed. R. A. Solo (New Brunswick, N.J.: Rutgers University
Press, 1955).

6. Cf. G. J. Stigler in an as yet unpublished paper, "The Economic Theory
of Education,"

7. See the interesting proposals suggested by M. Friedman in the paper
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quoted in n. 5 above, which deserve careful study, though one may feel doubt
about their practicability.

8. R. H. Tawney, Equality (London, 1931), p. 52.
9. A problem which is not taken care of in present conditions is that presented

by the occasional young person in whom a passionate desire for knowledge
appears without any recognizable special gifts in the standard subjects of instruc
tion. Such a desire ought to count for much more than it does, and the opportuni
ty of working through college does not really solve the problem on a higher level.
It has always seemed to me that there is a strong case for institutions which fulfil
the functions that the monasteries fulfilled in the past, where those who cared
enough could, at the price of renouncing many of the comforts and pleasures of
life, earn the opportunity of devoting all the formative period of their develop
ment to the pursuit of knowledge.

10. D. V. Glass in the vohune edited by him and entitled Social Mobility
in Britain (London, 1954), pp. 25-26: see also the review of this by A. Curle,
New Statesman and Nation, N.S., XLVIII (August 14, 1954), 190, where it is
suggested that "the educational dilemma is that the desire to produce a more
'open' society may simply end in one which, while flexible so far as individuals
are coricerned, is just as rigidly stratified on an I.Q. basis as it was once by birth."
Cr. also Michael Young, The Rise of the Meritocracy, 1870-2033 (London, 1958).
; 11. Sir Charles P. Snow, quoted in Time, May 27, 1957, p. 106.

12. D. Blank and G. J. Stigler, The Demand and Supply of Scientific Personnel
(New York, 1957).

13. It is significant that in England, where the universities were endowed
corporations, each consisting of a large num ber of self-governing bodies, academ ic
freedom has never become a serious issue in the manner in which it did where uni
versities were government institutions.

14. Cf. M. Polanyi, The Logic of Liberty (London, 1951), esp. p. 33: "Academic
freedom consists in the right to choose one's own problems for investigation, to
conduct research free from any outside control, and to teach one's subject in the
light of one's own opinion."

15. T.Jefferson to JosephC. Cabell, February 3, 1825, in The Writings of Thomas
Jefferson, ed. by H. A. Washingtc;m, Vol. VII (New York, 1855), p. 397. It should
be said that Jefferson's opposition to academic freedom was quite consistent with
his general position on such matters, which, in the manner of most doctrinaire
democrats, made him equally oppose the independence of judges.

16. Cf. J. R. Baker, Science and the Planned State (London and New York,
1945).

. 17. This isno,t the place to enter into a discussion of the Russian educational
·system. But it may be briefly mentioned that its chief differences from the Ameri
can system have little to do with the different social order and that, in fact, the
Russians are merely following a Continental European tradition. In the critical
aspects the achievements of 'the German or French or Scandinavian schools
would repay study as much as the Russian ones.

18. See John Jewkes, D. Sawers, and R. Stillerman, The Sources of Invention
(London, 1958).

19. Von Humboldt, op. cit.
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POSTSC~lPT

Why I Am Not a Conservative

The quotation at the head of the Postscript is takel1 from Acton, Hist. of
Frudom, p. 1.

1. This has now been true for over a century, and as early as 1855 J. S.
Mill could say (see my 10hn Stuart Mill and Harriet Taylor [London and Chicago,
1951], p. 216) that "almost all the projects of social reformers of these days are
really Ii1lfrticide." ,

2. B. Crick, "The Strange Quest for an American Conservatism," Review
of Politics,XVII (1955),365, says rightly that "the normal American who calls
himself 'A Conservative' is, in fact, a liberal." It would appear that the reluctance
of-these conservatives to call themselves by the more appropriate name dates
only from its ~buse during ,the New Deal era.

3. The expressid'n is that of R. G. Collingwood, The New Leviathan (Oxford:
Oxford University Press, 1942), p. 209.

4. Cf. the characteristic choice of this title for the programmatic book by
the present British Prime Minister Harold MacmillJin, The Middle Way (London,
1938).

5. Cf. Lord Hugh Cecil, Conservatism ("Home University Library" [London,
1912]), p. 9: "Natural Conservatism ... is a disposition averse from change;
and it springs partly from a distrust of the unknown."

6. Cf. the revealing self-description of a conservative in K. Feiling, Sketches
in Nineteenth Century Biography (London, 1930), p. 174: "Taken in bulk, the
Right have a horror of ideas, for is not the practical man, in Disraeli's words,
'o.ne who practises the blunders of his predecessors'? For long tracts of their
history they have indiscriminately resisted improvement, and in claiming to
reverence their ancestors often reduce opinion to aged individual prejudice. Their
position becomes safer, but more complex, when we add that this Right wing
is incessantly overtaking the Left; that it lives by repeated inoculation of liberal
ideas, and thus suffers from a never-perfected state of compromise."

7. I trust lshall be forgiven for repeating here the words in which on an earlier
occasion lstated a,n important point: "The main merit of the individualism which
[Adam Smith] and his contemporaries advocated is that it is a system under
which bad men can do least harm. It is a social system which does not depend
for its functioning on our finding good men for running it, or on all men becoming
better than they now are, but which makes use,of men in all their given variety
and complexity, sometimes good and sometimes bad, sometimes intelligent and
more often stupidY (Individualism and Economic Order [London and Chicago
1948), p. 11).

8. Cf. Lord Acton in Letters oj. Lord Ac/on /0 Mary Glads/one, ed. H. Paul
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(London, 1913), p. 73: "The danger is not that a particular class is 'lnfit to govern
Every class is unfit to govern. The law of liberty tends to abolish the reign of race
over race, of faith over faith, of class over class."

9. J. R. I-licks has rightly spoken in this connection of the "caricature drawn
alike by the young Disraeli, by Marx and by Goebbels" ("The Pursuit ofEconom
ic Freedom," What We DeJend, ed. E. F. Jacob [Oxfbrd: Oxford University Press,
1942], p. 96). On the role of the conservatives in this connection see also my
Introduction to Capitalism and the Historians (Chicago: University of Chicago
Press, 1954), pp. 19 /f.

10. Cf. J. S. Mill, On Liberty, ed. R. B. McCallum (Oxford, 1946), p. 83:
"I am not aware that any community has a right to force another to be civilised."

11. J. W. Burgess, The Reconciliation oj Government with Liberty (New
York, 1915), p. 380.

12. Cf. Learned Hand, The Spirit oj Liberty, ed. 1. Dilliard (New York,
1952), p. 190: "The Spirit of liberty is the spirit which is not too sure that it is
right." See also Oliver Cromwell's often quoted statement in his Letter to the
General Assembly oj the Church oj Scotland, August 3, 1650: "I beseech you, in
the bowels of Christ, think it possible you may be mistaken." It is significant
that this should be the probably best-remem bered saying of the only "dictator"
in British history!

13. H. Hallam, Constitutional History (1827) ("Everyman" ed.), III, 90.
It is often suggested that the term "liberal" derives from the early niTjeteenth
century Spanish party of the liberales. I am more inclined t<> believe that it de
rives from the USe of the term by Adam Smith in such passages as W.o.N.,
II, 41: "the liberal system of free exportation and free importation" and p. 216:
"allowing every man to pursue his own interest his own way, upon the liberal
plan of equality, liberty, and justice." ,

14. Lord Acton in Letters to Mary Gladstone, p. 44. Cf. also his judgment of
Tocqueville in Lectures on the French Revolution (London, 1910), p. 357: "Tocque
ville was a Liberal of the purest breed-a Liberal and nothing else, deeply suspi
cious of democracy and its kindred, equality, centralisation, and utilitarianism."
Similarly in the Nineteenth Century, XXXIII (1893), 885. The statement
by H. J. Laski occurs in "Alexis de Tocqueville and Democracy," in The Social
and Political Ideas oj Some Representative Thinkers oj the Victorian Age, ed
F. J. C. Hearnshaw (London, 1933), p. 100, where he says that "a case of unan
swerable power could, I think, be made out for the view that he [Tocqueville
and Lord Acton were th.e essential liberals of the nineteenth century."

15. As early as the beginning of the eighteenth century, an English observer
could remark that he "scarce ever knew a foreigner settled in England, whether
of Dutch, German, French, Italian, or Turkish growth, but became a Whig
in a little time after his mixing with us" (quoted by G. H. Guttridge, English
Whiggism and the American Revolution [Berkeley: University of California Press,
1942], p. 3).

16. In the United States the nineteenth-century use of the term "Whig"
has unfortunately obliterated the memory of the fact that in the eighteenth
it stood for the principles which guided the revolution, gained independence,
and shaped the Constitution. It was in Whig societies that the young James
Madison and John Adams developed their political ideals (cf. E. M. Burns,
James Madison [New Brunswick, N.J.: Rutgers University Press,1938], p. 4);

i530,}



Notes to Pages 409-11

it was Whig principles which, as Jefferson tells us, guided all the lawyers who
constituted such a strong majority among the signers of the Declaration of
Independence and among the members of the Constitutional Convention (see
Writings of Thomas Jefferson ["Memorial ed." (Washington, 1905)], XVI,
156). The profession of Whig principles was carried to such a point that even
Washington's soldiers were clad in the traditional "blue and buff" colors of the
Whigs, which they shared with the Foxites in the British Parliament and which
was preserved down to our own days on the covers of the Edinburgh Review.
If a socialist generation has made Whiggism its favorite target, this is all the more
reason for the opponents of socialism to vindicate the name. It is today the only
name which correctly describes the beliefs of the Gladstonian liberals, of the
men of the generation of Maitland, Acton, and Bryce, the last generation
for whom liberty rather than equality or democracy was the main goal.

17. Lord Acton, Lectures on Modern History (London, 1906), p. 218 (I have
slightly rearranged Acton's clauses to reproduce briefly the sense of his state
ment).

18. Cf. S. K. Padover in his Introduction to The Complete Madison (New
York, 1953), p. 10: "In modern terminology, Madison would be labeled a middle
of-the-road liberal and Jefferson a radical." This is true and important, though
we must remember what E. S. Corwin ("James Madison: Layman, Publicist,
ilnd Exegete," New York Universit,y Law Review, XXVII [1952],285) has called
Madison's later "surrender. to the overweening influence of Jefferson."

19. Cf. the British Conservative party's statement of policy, The Right
Road for Britain (London, 1950), pp. 41-42, which claims, with considerable
justification, that "this new conception [of the social services] was developed
[by] the Coalition Government with a majority of Conservative Ministers
and the full approval of the Conservative majority in the House of Commons...•
[We] set out the principle for the schemes of pensions, sickness and unemployment
benefit, industrial injuries benefit and a national health scheme."

20. A Smith, W.o.N., I, 432.
21. Ibid.
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"welfare state" term in, 502 (12)

Glorious Revolution, 170
Gold standard, 329, 334,522 (17)
Government

administrative. Set Administration
agriculture.and,361
arbitrary. Set Arbitrariness
Aristotle's views of, 165
Athenian, 164-66
authoritative, 444 (7),492 (3)
beneficent, 252
bureaucratic. Set Bureaucracy
centralization of, 263
Charles I's views of, 464 (54)
Chinese, 456 (1)
choice of, 473 (33)
civilization forced by, 530 (10)
coercive, 133-47, 449-52. Set alJo Coer.

cion
collectivistic, 13, 68, 124, 126
communistic, 239-40
control by. Stt Control
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decisions of, 261
degeneration of, 220
degree (Jf, 55
democratic. Sit Democracy
dictatorship, 239, 255, 494 (16)
discretion in, 212, 225
division of, 181. Sit IIlso Separation of

powers
education and, 376-81, 391, 526 (I)
expansion of, 260-62
experimentation in, 184,252
federalism, 183-86,474 (34)
foundation of, 491 (2)
freedom in, 165, 170,220-22
function of, 197,224,425 (29)
and housing. Sit Housing
imperfections in, 478 (63)
and insurance, 285
judiciary in. Sit Judiciary review
knowledge dispensed by, 364-66
labor, 128,282
law and. Sit Laws
legitimate activities of, 222-24
limited, 116, 163, 177-7&, 182,476 (48)
majority rille in. Sit Majority rule
measures of, excluded in principle, 227-28
medieval, 162
methods of, 165, 170, 220-22
and military service, 143,526 (2)
monetary policy of, 324-27
monopoly. Sit Monopoly
natural resources and, 370, 374
needs of, 464 (55)
objects of, 474 (34)
and old age provisions, 294
omnipotent, 11
opportunity provided by, 92
order in, 148
planned,45
principles of, 68, 221
recognition of, 444 (7)
representative, 178, 446 (18)
rule of law in. Sit Rule of law
security in, 251, 285
service of, 125,215,222-24,257,492 (6)
socialist. Sit Socialism
spending in, 285,306,327,3'80,387. Sit

IIlso Subsidy
state and national, 182, 184
totalitarian, 52, 55, 103, 145. Sit IIlso To

talitarianism
United States, 182, 246, 476 (48)
unlimited, 238, 495 (25)

wages determined by, 282
wards of, 362-64
and the welfare state. Sit Welfare state
world,263-
Sit IIlso undtr names of countries

Great Britain. Sit England
Greece

home protected in, 451 (15)
ideals in, 164-66

Growth
civilization,426 (I, 2)
cumulative, 40
design versus, 291-92
of ideas, 405
ofknowledge,22-25,40,42
law and, 432 (17)
of monopoly, 291
of population, 118
reason and, 57
social,433 (21)
wealth and, 304, 358, 366

Hannover, 482 (26)
Health insurance versus free services, 297-

300,513 (27) .
Heredity. Sit Inheritance
Historians, interpretations of, 172-74
Historicism, 236
Homosexuality, 451 (18)
House of Representatives, 220
Housing

costs of, 340, 346
demand for, 343
and economists, 342
and labor, 340
law, 344
market value of, 343, 350
price mechanism of, 349
public, 345-46
regulations, 354
rent control, 343-44
single tax and,352
slums and, 346-49
subsidies for, 340, 345
town planning and, 34(}-57, 497 (67),

523-24

Ideals
Athenian source of, 164-66
English, 168, 172
legal form of, 149
political, 206
Ru!ltssllllll, 196-97
Roman, 166-67
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Ideas
effects of, 445 (14, 15)
growth of, 405
rule of, 112-14

Idleness, 127,448 (12)
Ignorance

certainty and, 427 (10)
conquest of, 376
recognition of, 22, 29-30
uncertainty and, 427 (10)
Set also Education

Impartiality, 508 (31)
Imperfections, 478 (63)
Improvement and progress, 40-42
Income

administration of, 290, 511 (8)
agricultural, 358, 525 (7)
appropriate, 318-21
city, 347
diminished, 506 (11)
distribution<>f, 99, 257,261,288,303,517

(9)
fixed, 321
natural resources and, 373
redistribution of, 48, 257, 306-23, 510

(4),515-20
Set also Taxation

Independence
employment and, 118-30,446-49
importance of man of, 125-27
privilege of, 118
role of, 447 (7)
Set also Freedom

India, National Planning Commission of,
322

I ndividual differences, 86-88
Individualism

action determined by, 150
capital use and, 454 (15), 520
collectivism versus, 124,370
development of, 163, 394
equality in, 209
general law and, 486 (2)
government methods and, 165, 220-22
guaranteed, 185
importance of,'125-27, 318, 519 (26), 520
innovations of, 426 (8),427 (9)
interference with, 217-18
judgment and, 65
justified, 85
merit of, 529 (7)
natural resources and,370-72
protection of, 521 (2)
pursui t of, 78-80

rationalism and, 60
responsibility of, 71, 76-78
rights of, 176,471 (11),486 (2)
safeguard of, 108,205-19,484-91
security and, 434 (26)
socialism and, 255
talents used in, 80, 81
See also Freedom

Industrial democracy, 277
Industry

agriculture and, 358-61
controlled location of, 356-57
investment in, 366
and market economy, 356

Inequality. See Equality
Inflation

advocates of, 337
danger in, 338
deflation and, 330-33
illusions of, 334-35
profits in, 331
progressive, 280
responsibility for, 295
source of, 315
tax rates and, 315
welfare state and, 327-29

I nheri tance
environment lind, 88, 126
equality in, 440 (4)
family and, 90-91
rewards of, 440 (6)
talents through, 80, 81

Innovations, 426 (8),427 (9), Set also Tech
nology

Institutions, 58, 60
Insurance

compulsory, 285-86
growth versus design, 291-92
health, 297-300
private, 509 (2), 510 (5)
social, 285,510 (5)
term, 287
unemployment, 301

Intellectuality, 128, 447 (8), 448 (9). Su
also Education

Interest
control of, 103
jurisprudence of, 235

Internationalism, 46-48, 405
Interventionism. Su Government
Investment

in educlltion, 382
industrial,366
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resource conservation and, 371, 374
taxation and, 317,519 (24)

Irresponsibility, 76. See also Responsibility
Isonomy, 165,460 (15, 16, 19)

Jesuit, 14,423 (12)
Judges

authorized, 171
English,169
national, 166,462 (37), 475 (46)

Judgment
capital use and, 454 (15)
discretion in, 212
individualism and, 66
principle of, 71
respect for, 79
See also Values

Judicial procedure, 156,219
Judicial review

advance of, 248, 474 (35)
discretion in, 489 (23)
evolution of, 1~6-88

history of, 475 (44)
power in, 156, 214,475 (46)
Prussian, 483 (29)
separation of powers and. See Separation

of powers
Supreme Court, 187
understanding of, 474 (35)

Jurisprudence of interest, 235
Justice

coercive, 143-49
commutative,44O (10), 441 (11)
democratic, 107-9
distributive, 93, 99-100, 231-33, 440

(10),441 (11)
German, 199
morality and, 436 (37)
single action of, 454 (18)
social; 93
wages and, 282

'Justicialism," 200, 201

Keynesianism, 280
Knowledge '\'

advantage of, 430 (8)
civilization and, 22-25
desire for, 527 (9)
division of, 15£r-59
education fOf, 376
government dispersal of, 364-66
growth of, 22-25, 40, 42, 404
rules appraised by, 150

scientific, 391
spread of, 51
technological, 216, 367, 392
useful, 128,376

Labor
capital and,367
coerced, 136
class, 119,340
freedom conditions of, 119-21, 124
government, 128,282
hierarchy of, 124
housing choice of, 340
idleness and, 127
increased,118-19
independence and, 118-30
and legislation, 123-24, 268, 279, 507

(24),508 (32)
limi ts of, 270
majority, 121
monopoly, 137,267
moral standards of, 121-22
organized, 271,506 (13). See also Unions,

labor
and picketing, 274
political effects on, 119
privileges 0 f, 123
prospects for, 282-83
protection of, 447 (2)
relations of, 121
remuneration of, 95, 122
rules of, 277, 507 (20)
standard ofliving of, 118
and strikes, 269
supply, 270
wages of, 272, 280, 282

Labor unions. Su Unions, labor
Laissez faire, 476 (49)
Land

buying and selling of, 353
economics of, 525 (9)
law of, 353, 365, 498 (67)
socialization of, 352
use of, controlled, 353--54

Language, 434 (24)
Laws

action under, 72, 156-59
administrative exercise of, 116, 245, 490

(28)
agricultural, 365
ancient, 57
anti-rule of, 246
application of, 465 (61)
arbitrary, 153
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Laws-Continued
Aristotle's views of, 165, 459 (10), 461

(28)
Athenian, 164-66,249,461 (27)
attributes of, 207-8
case, 198 .
certll,inty of, 208-9
civil, 462 (36), 464 (59)
classification in, 209
coercion and, 20-21, 486 (2)
commands and, 148-61, 452-56
common, 166, 168,466 (76, 78)
constitutional, 169
courts of, 156, 214, 248
decline of, 234-39, 493-500
demarcation in, 148-49
democratic, 423 (11)
development of, 131
discrimination in, 209
distinctions of, 155
domination of, 495 (25)
due process of, 188-90, 191
effects of, 220, 449
eighteenth-century, 171-72, 178, 197
enforcement of, 156, 197
English. See England, law of
equality and, 85, 461 (27)
fate of, 239-40
formal, 453 (8), 497 (64)
free, 236
freedom and. See Freedom, law and
French,195
function of, 161
general. See General law
German, 196
government of, 148, 165
growth of, 423 (17)
hidden forces of, 324
higher, 178
housing, 344
human, 458 (6)
ideal form of, 149
inconveniences of, 467 (81)
instituted, 58
interpretation of, 212, 487 (10). See .1J0

Jooidal review
justification of, 159
kinds of, 200
land, 353, 365, 498 (67)
majority rule by, 103-17
meaning of, 173,456 (27)
medieval, 162
monopoly, 168
natural,72, 158,236,462 (36)

need for, 162
object of, 194
opinion of making, 445 (15)
order of, 148-61,452-56,494 (16)
private, 228-30
Prussian, 197,481 (16)
purpose of, 220
requirements of, 76
revival of, 247-49
Roman, 166
schools of, 235
seventeenth-century, 164
source of, 198·
Spartan, 58
standing, 171
state of, 483 (26)
substantive, 207
supremacy of, 466 (73)
theory of, 238, 244
uncertainty and, 208, 427 (10), 488 (15)
United States development of, 244-47
voluntary, 62
written, 208. See also Constitution
See also Legislation

Lawyers, socialist, 240-44
Leadership

importance of, 125
lack of, 128
nOD-material values and, 129-30
union, 274

Legal positivism, 236-39, 486 (2), 494 (8,
12),499 (83)

Legal tender, 521 (2). See also Money
Legislation

Aristotle's views of, 165, 459 (10), 461
(28)

character of, 503 (18)
conduct by, 458 (6)
factory, 225
labor, 123-24,268,279,507 (24)
limitation on, 205
opinion of, 445 (15)
policy and, 214-15
power in, 211
principle, 179
social sccuri ty, 290
See also Rule of law

Legislature, 179, 189,211; 474 (34), 476 (46)
Leisure class, 128
Liberalism

administration and, 193-104,478-84
aim of, 440 (10) ,
ancestors of, 55
authority tor, 166
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characteristics of, 399
conservatism and, 397-404
democracy and, 55, 103-4, 106,442 (2),

459 (10) .
English, 174,407
French, 195-96
meaning of, 103, 407
modern fallacy of, 491 (33)
position of, 406,444 (11), 454 (16)
R~,hlssfaaf and, 193-204,478-84
socialism and, 398, 431 (4)
totalitarianism and, 103
United States, 531 (18)

Liberals
rationalistic, 444 (11)
United States, 397, 407, 531 (18)

Liberties and liberty, 11-21,216,421-49
Liberty, party of, 407-8. Su a/so Freedom
Limitations

administrative, 212-14
coercive, 103, 197, 205, 257, 277
constitutional, 116, 163, 177-78

, enforced, 116, 163
experimentation in, 224 •
government, 116, 163, 177-78, 182, 476

(48)
labor, 270
purpose of, 181
reason and, 38, 474 (33)
self-, 477 (50)
traditional, schools opposed to, 235-36
of unions and wages, 269-73, 280
Set a/so Government

Luxuries, distribution of, 43

Magna Carta, 163, 168,457 (4),458 (8)
Majority rule

attitude toward, 403
choice-making and, 107
in fabor, 119, 121
morality and, 67
parliamentary, 176
restricted, 470 (8)
taxation and, 311, 314
views on, 103-17, 125,442-46

MarlJur) v. Madison, 187.476 (48)
Marginal utility, J09, 517 (8)
Market economy

agreements in, 106
capital in, 125
characteristics of, 455 (26)
education in, 81-83
functioning, 222-28
housing in, 343, 350

industries in, 356
planned economy and, 45
and prices, 228, 327
proletariat and, 118
responsibility in, 71
rewards in, 96, 520
wages in, 282
Sua/so Freedom

Marxism, 255
Massachusetts, constitution and, 472 (15),

473 (28)
Means and ends, 104-6, 150, 152
Medici family, 515
Medicine, 297-300, 513 (30)
Merit

acquiring of, 442 (16)
distribution and, 97-99
earned,95
education and, 387
equality, value, and, 85-102, 440-42
individual, 529 (7)
inherited, 90
morality and, 79, 439 (10), 441 (11)
subjective, 442 (17)
use of, 439 (6), 441 (11)
value, equality, and, 85-102,440-42

Meta-legal doctrine, 205-7
Middle Ages, freedom in, 162
Military service, 143, 526 (2)
Minority opinion, 109, 125,444 (9)
Monetary policy

authoritative, 334
elasticity in, 507 (29)
framework of, 324-39, 520-22
goals of, 337-39
role of, 280-82, 521 (3)
rules versus discretion of, 336-37

Money
debauching of, 324
depreciation of, 522 (16)
English, 522 (16)
fluctuation of, 326
French, 521 (8)
government and, 324-27
issuance of. 520 (2)
supply and demand for. 325, 521 (3)
trade in, 522 (17)
as wages, 272, 280

Monopoly
building of, 355
case of, 167
coercion and, 135-37, 222
enterprise, 264
growth of, 291
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Monopoly-Conlinu~d

labor, 137, 267
law, 168
natural resources and, 372
problems of, 264-66
scope of, 503 (28)
services of, 137
state, 425 (30)
taxation and, 519 (28)
view of, 183,473 (27)
welfare, 304, 515 (39)

Morality
coercion and, 146-47,451 (20)
collectivism and, 68
employment and, 121-22
freedom and, 6, 67-68
German, 197
labor standards of, 121-22
liberal, 440 (10)
majority rule and, 67
merit of, 79,439 (10), 441 (11)
political actions and, 321-23
pressure groups and, 146
rules of, 62-63, 85,435 (36)
"social," 65-67
socialism and, 451 (20)
source of, 6
standards of, 436 (37)
tax effects on, 321
totalitarianism and, 145
value in, 6, 64, 97

Napoleonic regime, 195
National Labor Relations Board, 508 (32)
Nationalism, 300, 405
Natural resources

agriculture and, 358-75, 524-25
conservation of, 367-70
foresight in, 370-72
government and, 370, 374
income and, 373
investment in, 371, 374
monopoly and, 372

Nature
laws of, 72, 158, 236
nurture and, 88-90

Necessity, principle of, 439 (6)
Neighborhood effects, 341, 348, 365, 369
Nurture and nature, 88-90

Old age provisions, 294-97. Ste abo Social
security

Opinion
effects of, 217, 450 (12)

formation of, 109-10
lawmaking,445 (IS)
majority. See Majority rule
minority, 109, 125
role of, 126

Opportunity, 30--32, 91-93, 387, 428 (13),
441 (15). See also Privilege

Order
commands and, 148-61, 452-56
government-enforced, 148
growth of, 58-59
and law, 148-61,452-56,494 (16)
spontaneous, 160
See also Law

Organization
community. See Communiti.es
competition and,37-38
derivation of, 455 (22)
labor, 119. See abo Unions, labor
political civilization in, 55
resource, 287
social security, 285

Ownership. See Property

Parity, 361-62
Parliament, 168, 169, 171, 177
Party politics, 398-99, 407-8
Pensions, 509 (I), 511 (12)
Perfectionism, 8, 420 (9)
Petition of Grievances, 168
Philadelphia Convention, 184,474 (34)
Philosophers

influence of, 445 (14)
legal,244,
political, Il2, Il4-15
Stoic, 459 (10)

Philosophy
legal, German, 197
political, Il2, Il4-15, 134
See also Government

Picketing, 274
Planning

economy and free society, 45
town, 340-57, 497 (67), 523-24
See also Government

Police state, 200, 237
Policy

agriculture, 358
economic, and rule of law, 220-33, 264,

491-92
employment, 280
internal, 262-64
labor. See Labor
legislation and, 214-15
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monetary. See Monetary policy
problems of, 264-66

Politics
coercion and, 134
education for, 444 (11)
English, 167, 241
freedom and, 13-15,422 (4)
ideal of, 206
labor effects on, 119
method of, 443 (5)
morality and, 321-23
parties of, 398-99
philosophers in, 112, 112-14, 134
social securi ty, 296
system of, 419 (5)
Su also Government

Popular sovereignty, 106-7, 177
Population

education of, 376
laborincrease in, 118-19
rural versus ci ty, 340
self-employed, 446 (1)

, size of, 358
slum, 346, 348

Positivism, 236-39, 486 (2),494 (8, 12),499
(83)

Poverty, 44
Power

absolute, 193-94,234,486 (4)
administrative, 116
arbitrary, 487 (10) .
coercive, 134-45. See also Coercion
complaints about, 449 (4)
and creative and free civilization, 22-38,

426-28
custom and, 61-62, 151,435 (32)
delegation 6£, 211
dividing, 183-86
exercise of, 116,497 (66)
freedom and, 16-17,423 (14),425 (25)
judicial, 156,214
legislative, 179; 189, 211, 474 (34), 476

(46)
parliamentary, 177
public,442 (2). See also Government
separation of. See Separation of power
union. See Unions, labor '
See a/so Government

Presidency, American, 186, 190
Pressure groups and morality, 146-47
Prices

agricultural, 359, 361
changes in, 330
control of, 227, 361-62

determination of, 227
employment and, 336
market, 228
mechanism of, 349
parity and, 361-62
rise of, 281, 330

Principle(s)
of constancy, 209, 488 (16)
democratic. See Democracy
government. See Government
judgment, 71
legislative, 179
liberal. See Liberalism
measuresexcluded in, 227-28
necessity, 439 (6)
need for, 110-n, 262
political,321
practical possibilities and, 410-11
remuneration, 95-97, 122,441 (14)
rule of law, 489 (23)
separation of power, 173, 210-13
suffrage, 105
tax. See Taxation
Whig. Sle Whigs

Privacy, 50, 142
Privilege

arbitrariness and, 153-54
coercion and, 138
discrimination and, 153-54
English fight against, 167-70
equality and, 91-93
experiment with, 45
freedom and, 30-32
independence and, 118
labor, 123
union, 268, 279

Probabili ties, 29
Procedural safeguards, 218-19, 490 (33)
Production and consumption

benefi ts of, 42, 430 (9)
control of, 168,361
of food, 358
money demand of, 325
regulation of, 224
See also Labor

Profits, inflationary, 331
Progress

agricul tural, 358-61
civilization and, 39, 51-53
common sense of, 39-53, 428-30
disillusionment about, 39-40
experiments in, 44 '
impediment to, 430 (8)
improvement and, 40-42
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Progress-Conlinuld
industrial,358-61
inequality and, 42-44
international aspects of, 46-48
material,49-51
natural resources and, 372-74
planned,41
proportional tax and, 315-18
redistribution and speed of, 48-49
theories of, 429 (5)

Progression, tax, 308-11, 313-18, 510 (4,
10),519 (17,25)

Progressives, 246
Proletariat, 118
Propaganda subsidized, 293
Property

agricultural, 358
anthropology and, 140
care of, 344
communal, 349
expropriation of, 353
importance of, 124
inheritance of, 90
neighborhood effects of, 341, 348, 365, 369
protected, 101, 140-42
regulated, 454 (18)
rights of, 341, 349-53
rules of, 141

Proportionality and progressive tax, 315-18
Prosperity, 331, 360
Protectionism, 101, 140-42,447 (2),521 (2)
Prussia

administrative control in, 198 •
antecedents of, 197-99
aristocracy of, 444 (11)
bureaucracy in, 481 (15)
education in, 378
government of, 196
judicial review in, 483 (29)
law in, 197,481 (16)
tax in, 310

Psychological techniques, 380
Public administration movement, 245
Public housing, 345-46
Public opinion. Sll Opinion
Public power, 442 (2). Sll also Government
Public relations, 293
Public relief, 285-86
Punishment, legal, 206

Rationalism
action of, 76
explanation of, 432 (14)
individualism and, 60

interpretation of, 54, 431 (2)
liberal and, 444 (11)
limitations of reason and, 38
tradition of, 58, 59-61

Reason
advance of, 38
artificial, 433 (20)
defense of, 435 (32)
freedom and, 54-70,431-37
growth of, 57
limitations of, 38. 474 (33)
rule of, 69-70
tradition and, 54-70, 431-37

Reasonableness, 189,477 (60)
R,chlsslaal, 193-204,237,248,478-84
Redistribution, 48-49, 257, 306-23,510 (4)

515-20. Sll also Distribution
Refinements: 429 (3)
Regulations

building, 354-56
need for, 226
power to make, 497 (66, 67)
production, 224
Sll also Government; Laws

Relief, unemployment, 302
Religion, restraint by, 155. Sualso Moral.

ity
Remuneration, 95-94, 122, 441 (14)
Rent control, 343-44, 523 (6)
Research, 376-94, 429 (7), 526-27
Resources, natural. Sll Natural resources
Responsibility

actions and, 78
assigning, 74-76
discredited,72-73
freedom lind, 71-84, 438-39
individual, 76-78
inllation and, 295
range of, 83-84
success and 82
value and, 79
welfare and, 80-81

Restraint
absence of, 424 (15, 16)
free trade and, 491 (1)
freedom affected by. 155,425 (24)
inlluence of, 449
popular will, 470 (8)
religious, 155
rent. 343-44
Sll also Governmentj Laws

Retirement, 294
Revolution

agricultural, 525 (8)
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English, 168
French, 194-95,458 (6)
German, 170
prevention of, 107, 444 (9)
violence in, 135

Rewards, 440 (6). Su also Merit
Rights

bills of. Set Bills of rights
civil liberties and, 216-17
constitutional, 470 (9)
education and, 376-78
fundamental,216-17
general law and, 486 (2)
guaranteed, 185
individual. Su Individualism
private, 142
procedural, 218-19, 490 (33)
property, 341, 349-53
voting, 104

Risks, 96,101
Rome

constitution of, 57
historians of, 166

, Republic of, 166-67
Rule of law'

abstract, 148-:-49, 151-53,452 (4)
action under, 156-59
coercion minimized by, 142
concept of, 194, 203
concrete, 151-54
conduct and, 85
cri teria of, '222
decline of, 283
development away from, 240
discrimination in, 209
distributive Justice and, 93, 99, 231-33
economic policy and, 220-33, 264, 491-92
enforced, 142, 500 (91)
English, 171, 225, 240
French,194
fUnd&lllental, 454 (17)
general. Set General law; Generality
German, 196
government measures and, 227-28
ideals in, 206
ideas 0(, 112-14
labor, 297, 507 (20), 508 (32) ,
majority. Set Majority rule
meta-legal doctrine, 205-7
minority and, 109, 125,444 (9)
monetary policy verslU, 334, 336-37
moral, 62~, 85, 435 (36)
observation of, 149
origins of, 162-75,456-69

principle of, 489 (23)
property, 141
Prussian, 197
reason and, 69-70
recogni tion of, 140
restoration of, 500 (92)
separation of powers and, 210
socialism and, 497 (64)
specific, 151-53, 154
tradi tions of, 203
S,t also Laws

Russia
communistic, 239-40
education in, 392, 527 (17)
socialism in, 255

Sanskrit, 434 (24)
Savings, effects on, 318, 328. Set also In·

comei Investmenti Taxation
Science, 72, 148, 391
Scottish theorists, 60
Security

concept of, 259
constitutional, 470 (9)
English, 434 (26)
equality and, 424 (21)
freedom and, 424 (21), 428 (19)
government, 251, 285
individualism and, 434 (26)
social. Set Social security

Senate Judiciary Committee report, 191
Separation of powers

American views of, 183, 184
cited, 464 (56)
English views of, 169, 467 (84),468 (85)
French views of, 195
Massachusetts constitution and, 473 (28)
principle of, 173, 210-J2
rule of law and, 210

Services
compulsory, 143
dependence on, 141
government, 125, 215, 222-24, 257, 492

(6)
health, 297, 513 (27)
public housing, 345
rendering of, 133
reward for, 316
social, 514 (36, 37), 531 (19)
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